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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

[Airspace  Docket  No.  92-ASW-40] 

Revision  of  Class  D  Airspace: 

Roswell,  NM 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  revises  the  Class 
D  airspace  at  Roswell,  New  Mexico.  The 
Very  High  Frequency  Omnidirectional 
Range  [VOR)  standard  instrument 
approach  procedure  (SIAP)  for  the 
VOR-A  approach,  utilizing  the  Chisum 
Very  High  Frequency  Omnidirectional 
Range/Tactical  Air  Navigation 
(VORTAC),  has  been  amended.  The 
intent  of  this  action  is  to  provide 
controlled  airspace  extending  upward 
from  the  surface  to  contain  instrument 
flight  rules  (IFR)  operations  for  aircraft 
executing  the  approach  at  Roswell 
Industrial  Air  Center.  Roswell.  NM. 
EFFECTIVE  DATE:  0901  UTC,  March  3. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joe  Chaney,  System  Management 
Branch,  Air  Traffic  Division,  Southwest 
Region.  Department  of  Transportation, 
Federal  Aviation  Administration.  Fort 
Worth.  TX  76193-0530,  telephone  817- 
624-5531. 

SUPPLEMENTARY  INFORMATION: 

History 

On  March  1, 1993,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  control  zone  at  Roswell,  New 
Mexico,  was  published  in  the  Federal 
Register  (58  FR 11801).  A  recent  review 
of  the  VOR-A  SIAP,  indicated  that  an 
adjustment  to  the  control  zone  was 
needed  to  completely  contain 


operations  within  controlled  airspace. 
A^pace  reclassification,  effective 
September  16, 1993,  has  discontinued 
the  use  of  the  term  “control  zone”  and, 
for  controlled  airspace  at  an  airport  with 
an  operating  control  tower,  replaced  it 
with  the  designation  “Class  D  airspace.” 
The  intent  of  this  action  is  to  provide 
Class  D  airspace  for  the  VOR-A  SIAP  at 
Roswell  Industrial  Air  Center.  Roswell, 
NM. 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Since  the  proposed  rule 
was  published,  the  Roswell  VORTAC 
has  l^n  renamed  Chisum  VORTAC. 
Other  than  those  changes  in 
terminology,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  designations 
are  published  in  Paragraph  5000  of  FAA 
Order  7400.9A  dates  Jime  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  CFR  71.1 
(58  FR  36298  July  6, 1993). 

The  Class  D  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revises 
Class  D  airspace  at  Roswell.  New 
Mexico,  to  provide  controlled  airspace 
for  aircraft  executing  the  VOR-A  SIAP 
into  the  Roswell  Industrial  Air  Center. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
b<^y  of  technical  regulations.that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  “significant 
regulatory  action”  imder  Executive 
Order  12866;  (2)  is  not  a  “significant  ' 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 
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List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71~{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  r^d  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510;  E.0. 10854, 24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Feder^  Aviation 

'  Administration  Order  7400.9A, 

Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  5000:  General 

***** 

ASW  NM  D  RoaweU,  NM  [Revise] 

Roswell  Industrial  Air  Center,  NM 
(lat.  33*18'05''  N.,  long.  104®31'50"  W.) 
Chisum  VORTAC 

(lat.  33“20'15''  N.,  long.  104®37'17"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  6200  feet  MSL 
within  a  5-mile  radius  of  Roswell  Industrial 
Air  Center  and  within  3.7  miles  each  side  of 
the  Chismn  VORTAC  290°  radial  extending 
from  the  5.0-miIe  radius  to  14.8  miles 
northwest  of  the  airport 
***** 

Issued  in  Fort  Worth,  TX,  on  November  19, 
1993. 

Larry  L.  Craig, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc.  93-29594  Filed  12-2-93;  8:45  am) 

BILXJNG  CODE  4S10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  92-ASW-41] 

Revision  of  Class  E  Airspace;  Roswell, 
NM 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  at  Roswell,  NM.  The  Very 
High  Frequency  Omnidirectional  Range 
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(Vdllf  standard  instrument  approach 
procedure  (SIAP)  for  the  VOR-A 
approach,  utilizing  the  Chisum  Very 
High  Frequency  Onmidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC),  has 
been  amended.  The  intent  of  this  action 
is  to  provide  controlled  airspace 
extending  upward  from  700  feet  above 
the  ground  level  (ACL),  a  transition 
area,  to  contain  instrument  flight  rules 
(IFR)  operations  for  aircraft  executing 
the  approach  at  Roswell  Industrial  Air 
Center,  Roswell,  NM. 

EFFECTIVE  DATE:  0901  u.t.c.,  March  3, 


1994. 

FOR  FURTHER  INFORMATION  CONTACT:  ^ 

Joe  Chaney,  System  Management 
Branch,  Air  Traffic  Division,  Southwest 
Region,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530,  telephone  817- 
624-5531. 


SUPPLEMENTARY  INFORMATION: 

History 

On  March  1, 1993.  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  transition  area  for  the  VOR-A 
standard  instrument  approach 
procedure  (SIAP)  at  Roswell,  NM,  was 
published  in  the  Federal  Register  (58 
FR  11803).  The  action  proposed  to 
revise  the  transition  area,  controlled 
airspace  extending  upward  fi'om  700 
feet  AGL,  to  contain  instrument  flight 
rules  (IFR)  operations  in  controlled 
airspace  during  portions  of  the  terminal 
operation  and  while  transitioning 
between  the  enroute  and  termini 
environments.  Airspace  reclassification, 
effective  September  16, 1993,  has 
discontinued  the  use  of  the  term 
“transition  area.”  Airspace  extending 
upward  firom  700  feet  or  more  above 
ground  level  is  now  Class  E  airspace. 

Interested  persons  were  invite  to 
participate  in  this  rulemaking 
procee^ng  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Since  the  proposed  rule 
was  published  the  Roswell  VORTAC 
has  been  renamed  Chisum  VORTAC. 
Other  than  those  changes  in 
terminology,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83, 

Class  E  airspace  designations  for 
airspace  area  extending  upward  from 
700  feet  or  more  above  groxmd  level  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  Jime  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
/l.l  (58  FR  36298;  July  6, 1993).  The 


Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revises  the 
Class  E  airspace  at  Roswell,  NM,  to 
provide  controlled  airspace  extending 
upward  from  700  feet  AGL  for  aircraft 
executing  the  VOR-A  SIAP  into  the 
Roswell  Industrial  Air  Center. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
fiequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866;  (2)  is  not  a  “significant 
rule”  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procediires  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significmit  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment  \ 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows; 

Authority:  49  U.S.C.  app.  1348(a),  1354(al, 
1510;  E.0. 10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  Jtme  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  siirface  of  the  earth. 

***** 

ASW  NM  E5  Roswell,  NM  [Revised] 

Roswell  Industrial  Air  Center,  NM 
(lat.  3®18'05'N.,  long.  104°31'50"W.) 
Chisum  VORTAC 

(lat.  33®20'15"N.,  long.  104‘’37'17"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  12.7-mile 


radius  of  Roswell  Industrial  Air  Center  and 
within  4  miles  each  side  of  the  Roswell 
VORTAC  290®  radial  extending  from  the 
12.7-mile  radius  to  23.3  miles  northwest  of 
the  airport. 

***** 

Issued  in  Fort  Worth,  TX,  on  November  19, 
1993. 

Larry  L.  Craig, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc.  93-29592  Filed  12-2-93;  8:45  am] 

BIUING  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  92-ASW-21] 

Revocation  of  Class  E  Airspace: 
Rosanky,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  revokes  the  Class 
E  airspace  at  Rosanky,  TX.  The 
cancellation  of  the  Nondirectional  Radio 
Beacon  (NDB)  Runway  (RWY)  10 
special  instrument  approach  procedure 
(SIAP)  serving  the  Double  D  Ranch 
Airport  has  made  control  of  this 
airspace  for  instrument  flight  rules  (IFR) 
operations  unnecessary.  The  intent  of 
this  action  is  to  revoke  the  controlled 
airspace  extending  upward  from  700 
feet  above  groimd  level  (AGL)  since  it  is 
no  longer  needed  to  contain  IFR 
operations  at  this  location. 

EFFECTIVE  DATE:  0901  u.t.c.,  March  3. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 

Chaney,  System  Management  Branch, 
Air  Traffic  Division,  Southwest  Region, 
Department  of  Transportation,  Federal 
Aviation' Administration,  Fort  Worth, 

TX  76193-0530,  telephone  817-624- 
5531. 

SUPPLEMENTARY  INFORMATION: 

History 

On  April  5, 1993,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revoke 
a  transition  area  at  Rosanky,  TX  (58  FR 
17542).  The  cancellation  of  the  NDB 
RWY  10  SIAP  serving  the  Double  D 
Ranch  Airport  has  made  control  of  this 
airspace  unnecessary.  The  action 
revokes  controlled  airspace  extending 
upward  from  700  feet  AGL  that  is  no 
longer  needed  to  contain  IFR  operations 
'  at  this  location.  Airspace 
reclassification,  effective  September  1 6, 
1993,  has  discontinued  the  use  of  the 
term  “transition  area.”  Airspace 
extending  upward  from  700  feet  or  more 
above  ground  level  is  now  Class  E 
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airspace.  Concurrently  with  this  action, 
the  Double  D  Ranch  Airport  will  be 
changed  horn  IFR  operations  to  visual 
flight  rule  (VFR)  operations  only. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written’^ 
comments  on  the  proposal  to  the  FAA. 

No  comments  objecting  to  the  proposal 
were  received.  Other  than  that  change  in 
terminology,  this  amendment  is  the 
same  as  that  proposed  iii  the  notice. 

Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  ground  level  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  Jime  17, 1993,  and 
effective  September  16, 1993, ^hich  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  removed  from  the 
Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revokes 
the  Class  E  airspace  at  Rosanky,  TX,  that 
previously  provided  controlled  airspace 
from  700  feet  AGL,  a  transition  area,  for 
aircraft  executing  the  NDB  RWY  10 
SIAP  into  the  Double  D  Ranch  Airport 
is  no  longer  needed. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866;  (2)  is  not  a  “significant 
rule”  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedvires  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows; 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 


1963  Comp.  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1  [Amanded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 

Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005:  Class  E  airspace  areas 
extending  upward  froth  700  feet  or  more 
above  the  surface  of  the  earth 

***** 

ASW  TX  E  El  Dorado,  TX  [Removedl 

***** 

Issued  in  Fort  Worth,  TX,  on  November  19, 
1993. 

Larry  L.  Craig, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

IFR  Doc.  93-29589  FUed  12-2-93;  8:45  am) 
BUJJNQ  CODE  4910-1S-M 


Exclusion  From  Income  of  Gifts  of 
Commercial  Transportation  Tickets 
Under  the  Supplemental  Security 
Income  Program 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements 
section  8011  of  the  Omnibus  Budget 
ReconciUation  Act  of  1989  (OBRA 
1989).  The  rule  provides  that  efiective 
March  1, 1990,  for  purposes  of 
determining  eligibility  or  benefit 
amount  under  the  supplemental 
security  income  (SSI)  program,  the 
countable  income  of  an  individual  shall 
not  include  the  value  of  any  commercial 
transportation  ticket  for  travel  by  such 
individual  (or  spouse)  among  the  50 
States,  the  District  of  ColumUa,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Northern  Mariana  Islands, 
which  is  received  as  a  gift  by  such 
individual  (or  such  spouse)  and  is  not 
converted  to  cash.  Under  tl^  rule  the 
income  exclusion  will  apply  to  tickets 
received  by  eligible  individuals  or  their 
eligible  spouses  as  well  as  by  ineligible 
parents  and  ineligible  spouses  firom 
whom  income  may  be  deemed  to  the 
eligible  individuals. 


EFFECTIVE  DATE:  This  rule  is  effective  on 
December  3, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Irving  Darrow,  Esq.,  Legal  Assistant,  - 
Office  of  Regulations,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
966-0512. 

SUPPLEMENTARY  INFORMATION:  For 
purposes  of  the  SSI  program,  income  is 
defined  at  §  416.1102  to  mean  anything 
that  is  received  in  cash  or  in  kind  whi^ 
can  be  used  to  meet  an  individual’s 
needs  for  food,  clothing,  or  shelter.  Prior 
to  the  enactment  of  section  8011  of 
Public  Law  101-239,  if  an  eligible 
individual  received  a  transportation 
ticket  for  domestic  travel  as  a  gift  and 
could  convert  that  ticket  to  cash  to  be 
used  to  meet  food,  clothing,  or  shelter 
needs,  we  would  consider  the  surrender 
value  as  unearned  income  to  the 
individual  and  reduce  his  or  her  SSI 
benefit  accordingly. 

Section  8011  of  Public  Law  101-239, 
effective  March  1, 1990,  amended 
section  1612(b)  of  the  Social  Security 
Act  by  adding  paragraph  (15).  This 
paragraph  provides  for  the  exclusion 
from  income  of  the  value  of  any 
commercial  transportation  ticket  for 
travel  by  an  eligible  individual  (or 
spouse)  among  the  50  States,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  Guam, 
American  Samoa,  and  the  Northern 
Mariana  Islands.  The  exclusion  applies 
if  the  ticket  is  received  as  a  gift  by  the 
individual  (or  spouse)  and  is  not 
converted  to  cash.  This  regulation, 
which  implements  section  8011  of 
Public  Law  101-239,  applies  the  income 
exclusion  when  the  gift  of 
transportation  tickets  is  received  by  the 
eligible  individual  or  his  or  her  eligible  . 
spouse  (§416.1124(c)(16)).  It  also 
applies  when  such  tickets  are  received 
by  the  ineligible  spouse  of  an  eligible 
individual  or  the  ineligible  parent  of  an 
eligible  individual  who  is  a  child,  in 
order  that  the  deeming  rules  not  reduce 
the  SSI  payment  of,  or  render  ineligible, 
the  individual  or  child 
(§  416.1161(a)(19)).  Not  to  apply  the 
income  exclusion  in  such  cases  could 
negate  the  beneficial  effect  of  section 
8011  for  certain  individuals  Uving  with 
their  ineligible  spouses  and  children 
living  with  their  ineligible  parents. 

The  regulation  also  provides  that 
when  a  commercial  transportation  ticket 
excluded  under  section  8011  of  PubUc 
Law  101-239  is  cashed,  the  cash 
received  is  income  in  the  month  of 
receipt.  This  pohcy  is  consistent  with 
the  express  terms  of  section  8011  that 
the  value  of  such  a  ticket  be  excluded 
from  income  if  “not  converted  to  cash.” 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 
[Regulation  No.  16] 

RIN  0S60-AC97 
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Thu^SvIien  a  commercial  transportation 
ticket  is  converted  to  cash,  the  exclusion 
ceases  to  apply  and  the  cash  is  coimted 
as  income  in  the  month  of  conversion. 

We  are  also  amending  §  416.1140(a)(1) 
to  correct  a  regulatory  reference 
contained  therein. 

This  regulation  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  September  24, 
1992  (57  FR  44146).  A  60-^fey  comment 
period  was  provided.  The  comment 
period  ended  on  November  23, 1992.  No 
comments  were  received.  The  NPRM, 
among  other  changes,  would  have 
added  a  new  paragraph  (c)(15)  to 
§  416.1124.  Since  a  paragraph  (c)(15) 
has  been  promulgated  with  respect  to 
another  exclusion,  the  material 
designated  as  paragraph  (c)(15)  in  the 
NPRM  will  be  designated  as  paragraph 
(c)(16)  in  the  final  regulation.  Widi  this 
change,  the  proposed  regulation  is 
adopted. 

Regulatory  Procedures 
Executive  Order  No.  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291,  since  the  costs  are 
expected  to  be  less  than  $100  million 
and  the  threshold  criteria  for  a  major 
rale  are  not  otherwise  met.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  will  affect  eligibility  for  SSI 
benefits.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
through  612,  is  not  required. 

Paperwork  Reduction  Act 

This  regulation  does  not  impose 
reporting  and  recordkeeping 
requirements  necessitating  clearance  by 
the  Office  of  Management  and  Budget. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.807,  Supplemental  Security 
Income.) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI). 


Dated;  August  6, 1993. 

Lawrence  H.  Thompson, 

Principal  Deputy  Commissioner  of  Social 
Security. 

Approved:  September  22, 1993. 

Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 

Part  416  of  title  20  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows; 

PART  416— {AMENDED] 

1.  The  authority  citation  for  subpart  K 
of  part  416  continues  to  read  as  follows: 

Authority:  Secs.  1102, 1602, 1611, 1612, 
1613, 1614(f),  1621,  and  1631  of  the  Social 
Security  Act:  42  U.S.C.  1302, 1381a,  1382, 
1382a,  1382b,  1382c(f),  1382j,  and  1383;  sec. 
211  of  Pub.  L.  93-66, 87  Stat.  154. 

2.  In  §  416.1124,  the  word  “and”  at 
the  end  of  paragraph  (c)(13)  is  removed, 
the  period  at  the  end  of  paragraph 
(c)(14)  is  removed  and  replaced  by  a 
semicolon,  the  period  at  the  end  of 
paragraph  (c)(15)  is  removed  and 
replaced  by  and  “,  and  a  new 
paragraph  (c)(16)  is  added  to  read  as 
follows; 

§  41 6.1 1 24  Unearned  income  we  do  not 
count 

***** 

(c)  Other  unearned  income  we  do  not 
count.  We  do  not  count  as  unearned 
income — 

*  *  '*  Ik  * 

(16)  The  value  of  any  commercial 
transportation  ticket,  for  travel  by  you  or 
your  spouse  among  the  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Northern  Mariana  Islands, 
which  is  received  as  a  gift  by  you  or 
your  spouse  and  is  not  converted  to 
cash.  If  such  a  ticket  is  converted  to 
cash,  the  cash  you  receive  is  income  in 
the  month  you  receive  the  cash. 

§416.1140  [Amended] 

3.  In  §  416.1140(a)(1),  the  reference  to 
“§416.1124(c)(10)”  is  revised  to  read 
“§416.1124(c)(12).” 

4.  In  §  416.1161,  the  word  “or”  at  the 
end  of  paragraph  (a)(14)  is  removed,  the 
periods  at  ^e  end  of  paragraphs  (a)(17) 
and  (a)(18)  are  replaced  by  semicolons, 
and  a  new  paragraph  (a)(19)  is  added  to 
read  as  follows: 

§  41 6.1 1 61  Income  of  an  ineligible  spouse, 
ineligible  parent,  and  essential  person  for 
deeming  purposes. 
***** 

(a)  *  *  * 

(19)  The  value  of  a  commercial 
transportation  ticket  as  described  in 
§416.1124(c)(16).  However,  if  such  a 


ticket  is  converted  to  cash,  the  cash  is 
income  in  the  month  your  spouse  or 
parent  receives  the  cash. 

***** 

[FR  Doc.  93-29495  Filed  12-2-93:  8:45  am) 
BIUJNG  CODE  4190-2S-P 


20  CFR  Part  416 
RiN  0960-AD41 

Regulations  No.  16,  Subparts  B,  K  and 
L;  Exclusion  of  Earned  Income  Tax 
Credits  From  Income  and  Resources 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Final  rules. 

SUMMARY:  These  final  regulations 
implement  those  provisions  of  section 
11115  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  which 
exclude  from  income  under  the 
supplemental  security  income  (SSI) 
program  any  refund  of  Federal  income 
taxes  due  to  the  earned  income  tax 
credit  (EITC)  and  any  advance  EITC 
payments  from  an  employer.  Such 
payments  also  are  excluded  by  section 
11115  firom  resources  in  the  month 
following  the  month  of  receipt.  In 
addition  to  implementing  these 
statutory  changes,  these  regulations  also 
provide  that  SSI  applicants  and 
recipients  are  no  longer  required  to  file 
for  Eire  payments  as  a  condition  of  SSI 
eligibility  since  such  payments  are 
excluded  from  income. 

EFFECTIVE  DATE*.  These  rules  are  effective 
December  3, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henry  D.  Lemer,  Legal  Assistant,  Office 
of  Regulations,  Social  Security 
Administration,  6401  Security  Blvd., 
Baltimore,  MD  21235,  (410)  965-1762. 
SUPPLEMEffTARY  INFORMATION:  These 
regulations  implement  those  provisions 
of  section  11115  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  Law 
(Pub.  L.)  101-508,  which  amended 
sections  1612(b)  and  1613(a)  of  the 
Social  Security  Act  (the  Act).  As 
amended,  section  1612(b)  excludes  from 
income,  imder  title  XVI,  any  refund  of 
Federal  income  taxes  due  to  an  EITC 
and  any  advance  EITC  payments  from 
an  employer.  Such  payments  also  are 
excluded  from  resources,  by  section 
1613(a)  of  the  Act,  in  the  month 
following  the  month  of  receipt.  In 
addition,  under  these  regulations,  SSI 
applicants  and  recipients  are  no  longer 
required  to  file  for  EITC  payments  as  a 
condition  of  SSI  eligibility  since  such 
payments  are  excluded  from  income. 
The  SSI  provisions  of  section  11115  of 
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Public  Law  101-508  were  effective 
January  1, 1991. 

Prior  to  January  1, 1991,  we  counted 
Eire  payments,  received  either  as  an 
advance  or  a  refund,  as  earned  income 
for  purposes  of  assessing  SSI  eligibility 
and  benefit  amoxmt.  Any  ETTC 
payments  retained  into  the  month 
following  the  month  of  receipt  were 
considered  countable  resources  in  that 
month.  As  a  condition  of  SSI  eligibility, 
an  individual  was  required  to  file  for 
any  ETTC  payments  for  which  he  or  she 
was  eligible.  These  policies  were  based 
on  section  1612(a)(1)(C)  of  the  Act  and 
regulations  at  §§  416.210,  416.1110, 
416.1111,  and  416.1201. 

Section  1612(a)  of  the  Act  defines 
income  for  purposes  of  the  SSI  program 
and  section  1612(a)(1)(C)  of  the  Act 
states  that  earned  income  includes  any 
refund  of  Federal  income  taxes  made  by 
reason  of  section  32  of  the  Internal 
Revenue  Code  of  1954  (relating  to 
earned  income  tax  credit)  and  any 
payment  made  by  an  employer  imder 
section  3507  of  such  Code  (relating  to 
advance  payment  of  earned  income  tax 
credit).  However,  income  under  section 
1612(a)  of  the  Act  is  subject  to  various 
exclusions  set  out  in  section  1612(b)  of 
the  Act,  which,  as  noted  above,  was 
amended  by  section  11115  of  Public 
Law  101-508  to  exclude  from  income  an 
EITC  payment  received  through  a 
refund  of  Federal  income  tax  or  as  an 
advance  payment  from  an  employer. 

These  regulations  were  published  in 
the  Federal  Register  (57  FR  44348)  as  a 
Notice  of  Proposed  Rulemaking  on 
September  25, 1992.  Interested  parties 
were  given  60  days  to  submit  comments. 
We  received  no  comments  and  are 
adopting  the  regulations  as  proposed. 

Provisions  of  the  Regulations 

Effective  January  1, 1991,  we  exclude 
from  income  under  these  regulations 
any  refund  of  Federal  income  taxes  due 
to  an  Eire  and  any  advance  EITC 
payments  from  an  employer,  which  an 
individual  receives  after  December  31, 
1990,  regardless  of  the  tax  year 
involved. 

These  regulations  also  provide  that 
any  unspent  portion  of  an  EITC  advance 
or  refund  is  excluded  from  resources  in 
the  month  following  the  month  of 
receipt.  This  includes  any  imspent 
portion  of  an  EITC  advance  or  refund 
received  in  (but  not  earlier  than) 
December  1990.  Any  unspent  funds 
retained  into  the  second  month 
following  the  month  of  receipt  are 
subject  to  resource  counting  rules  at  that 
time. 

Under  these  regulations,  individuals 
are  no  longer  required  to  file  for  ETTC 
benefits  as  a  condition  of  SSI  eligibility 


since  such  payments  are  excluded  from 
income. 

Section  11115(e)  of  Public  Law  101- 
508  states  that  the  provision  applies 
•<*  *  *  to  determinations  of  income  or 
resources  made  for  any  period  after 
December  31, 1990.”  We  interpret  this 
to  mean  that  only  ETTC  payments 
received  after  December  31, 1990,  are 
excluded  from  income.  EITC  payments 
received  in  November  or  December  1990 
which  are  used  in  computing  payments 
for  January  or  February  1991  are  not 
excluded  fi'om  income.  We  believe  that 
this  interpretation  correctly  reflects  the 
statute  since  section  11115(e)  of  Public 
Law  101-508  applies  with  respect  to 
"determinations  of  income”  rather  than 
with  respect  to  "benefits.”  If  section 
11115(e)  had  been  effective  with  respect 
to  benefit  determinations  made  after 
December  31, 1990,  retrospective 
monthly  accounting  (RMA)  would 
require  the  exclusion  of  EITCs  received 
in  November  and  December  1990  for  the 
benefit  calculations  of  January  and 
February  of  1991.  But  determinations  of 
income  for  a  particular  month  are 
simply  the  calculations  of  countable 
income  for  that  month  which  will  be 
used  in  benefit  calculations  two  months 
later.  Thus,  "determinations  of  income” 
after  December  31, 1990  would  only 
cover  income  received  after  that  date. 

An  Eire  payment  received  in  December 
1990  may  be  excluded  from  resources  in 
January  1991  since  resources  by 
definition  include  any  income  that  is 
retained  in  the  month  following  the 
month  of  receipt. 

Regulatory  Procedures 
Executive  Order  12291 

The  Secretary  has  determined  that 
these  are  not  major  rules  under 
Executive  Order  12291  since  the  costs 
are  expected  to  be  less  than  $100 
million,  and  the  threshold  criteria  for  a 
major  rule  are  not  otherwise  met. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

Paperwork  Reduction  Act  of  1980 

These  regulations  impose  no  new 
reporting  or  recordkeeping  requirements 
subject  to  Office  of  Management  and 
Budget  clearance. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  affect  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354,  the  Regulatory  Flexibility  Act,  is 
not  required. 


(Patalog  of  Federal  Domestic  Assistance 
rtogram  No.  93.807,  Supplemental  Security 
Income) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income  (SSI), 
Reporting  and  recordkeeping 
requirements. 

Dated;  August  6, 1993. 

Lawrence  H.  Thompson, 

Principal  Deputy  Commissioner  of  Social 
Security. 

Approved:  September  22, 1993. 

Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 

Part  416  of  chap^f  HI  of  title  20  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  416— [AMENDED] 

1.  The  authority  citation  for  subpart  B 
of  part  416  continues  to  read  as  follows: 

Authority:  Secs.  1102, 1110(b),  1602, 1611, 
1614, 1615(c),  1619(a),  1631,  and  1634  of  the 
Social  Security  Act;  42  U.S.C  1302, 1310(b). 
1381a,  1382, 1382c,  1382d(c).  1382h(a),  1383, 
and  1383c:  secs.  211  and  212  of  Pub.  L.  93- 
66.  87  Stat.  154  and  155;  sec.  502(a)  of  Pub. 

L.  94-241,  90  Stat.  268;  and  sec.  2  of  Pub. 

L.  99-643, 100  Stat.  3574. 

2.  Section  416.210  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  41 6.21 0  You  do  not  apply  for  other 
benefits. 

•  **.** 

(b)  What  "other  benefits”  includes. 
"Other  benefits”  includes  any  payments 
for  which  you  can  apply  that  are 
available  to  you  on  an  ongoing  or  one¬ 
time  basis  of  a  type  that  includes 
annuities,  pensions,  retirement  benefits, 
or  disability  benefits.  For  example, 
"other  benefits”  includes  veterans’ 
compensation  and  pensions,  workers’ 
compensation  payments,  Social  Security 
insurance  benefits  and  unemployment 
insurance  benefits. 
***** 

3.  The  authority  citation  for  subpart  K 
of  part  416  continues  to  read  as  follows: 

Authority:  Secs.  1102, 1602, 1611, 1612, 
1613, 1614(f),  1621,  and  1631  of  the  Social 
Security  Act;  42  U.S.C.  1302, 1381a.  1382, 
1382a.  1382b,  1382c(f),  1382j,  and  1383;  sec 
211  of  Pub.  L.  93-66,  87  Stat.  154. 

§416.1111  [Amended] 

4.  Section  416.1111  is  amended  by 
removing  paragraph  (c)  and 
redesignating  paragraphs  (d)  and  (e)  as 
paragraphs  (c)  and  (d). 

5.  The  introductory  text  of  paragraph 
(c)  of  §  416.1112  is  republished,  and 
paragraph  (c)  is  amended  by 
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redesigD&ting  existing  paragraphs  (c)(1) 
throu^  (c)(8)  as  paragraphs  (c)(2) 
through  (c)(9),  removing  the  parenthesis 
at  the  end  of  r^esignated  paragraph 
(c)(6)  and  adding  a  new  paragraph  (c)(1) 
to  read  as  follows: 

§416.1112  Earned  income  we  do  not 
count 

***** 

(c)  Other  earned  income  we  do  not 
count.  We  do  not  count  as  earned 
income — 

(1)  Any  refund  of  Federal  income 
taxes  you  receive  under  section  32  of 
the  Internal  Revenue  Code  (relating  to 
earned  income  tax  credit)  and  any 
payment  you  receive  from  an  employer 
under  section  3507  of  the  Interned 
Revenue  Code  (relating  to  advance 
payment  of  earned  income  tax  credit): 
***** 

6.  Section  416,1161  is  amended  by 
reserving  paragraph  (a)(19)  and  by 
adding  paragraph  (a)(20)  to  read  as 
follows: 

§416.1161  Income  of  an  Ineligliite  spouse, 
ineligible  parent,  and  essential  parson  for 
deeming  purposes. 

***** 

(20)  Refunds  of  Federal  income  taxes 
and  advances  made  by  an  employer 
relating  to  an  earned  income  tax  credit, 
as  provided  in  §416.11 12(c). 

7.  The  authority  citation  for  subpart  L 
of  part  416  continues  to  read  as  follows: 

Authority:  Secs.  1102, 1602, 1611, 1612, 
1613, 1614(f),  1621,  and  1631  of  the  Social 
Security  Act;  42  U.S.C  1302, 1381a,  1382, 
1382a,  1382b,  1382c{f),  1382),  and  1383;  sec. 
211  of  Pub.  L  93-66, 87  Stat.  154. 

8.  Section  416.1210  is  amended  by 
removing  the  word  “and”  at  the  end  of 
paragraph  (h),  replacing  the  periods  at 
the  end  of  paragraphs  (I),  (m),  and  (n) 
with  semicolons,  ^ding  “and”  at  the 
end  of  paragraph  (n)  and  by  adding  a 
new  paragraph  (o)  to  read  as  follows: 

§  416.1210  Exclusions  from  resources; 
general 

***** 

(o)  Refunds  of  Federal  income  taxes 
and  advances  made  by  an  employer 
relating  to  an  earned  income  tax  credit, 
as  provided  in  §416.1235. 

9.  Section  416.1235  is  added  to  read 
as  follows: 

§416.1235  Exclusion  of  earned  Income  tax 
credit 

I 

In  determining  the  resources  of  an 
individual  (and  spouse,  if  my),  we 
exclude  in  the  month  following  the 
month  of  receipt  the  unspent  portion  of 
any  refund  of  Federal'income  taxes 
under  section  32  of  the  Internal  Revenue 
Code  (relating  to  earned  Income  tax 


credit)  and  the  unspent  portion  of  any 
payment  from  an  employer  under 
section  3507  of  the  Internal  Revenue 
Code  (relating  to  advance  payment  of 
earned  income  tax  credit).  Any  unspent 
funds  retained  until  the  first  moment  of 
the  second  month  following  their 
receipt  are  sub)ect  to  resource  counting 
rules  at  that  time. 

[FR  Doc.  93-29494  Filed  12-2-93;  8:45  am) 
BOiJNQ  CODE  4190-29-P 


Food  and  Drug  Administration 

21  CFR  Parts  510  and  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Adminishution  (FDA)  is  amending  the 
animal  drug  r^ulations  to  reflect  a 
change  of  sponsor  for  a  new  animal  drug 
application  (NADA)  from  Feed  Service 
Co.,  Inc.,  to  A.  L.  Laboratories,  Inc. 
(formerly  A.  L.  Laboratories,  Inc.,  A 
Subsidiary  of  A/S  Apotfaekemes 
Laboratorium  for  Sp^alpraeparater). 
EFFECTIVE  DATE:  December  3, 1993. 

FOR  FURTHER  INFORMATION  CONTACT. 
Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-130),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855,  301-594- 
1646. 

SUPPLEMENTARY  INFORMATION:  Feed 
Service  Co.,  fric.,  303  Lundin  Blvd.,  P.O. 
Box  698,  Mankato,  MN  56001,  has 
informed  FDA  that  it  has  transferred 
ownership  of,  and  all  rights  and 
interests  in  NADA  111-637  for  Tylosin 
to  A.  L.  Laboratories,  Inc.,  One 
Executive  Dr.,  P.O.  Box  1399,  Fort  Lee, 
NJ  07024.  Also,  A.  L.  Laboratories,  Inc., 
has  informed  FDA  of  a  change  of 
sponsor  name  from  A.  L  Laboratories, 
Inc.,  A  Subsidiary  of  A/S  Apothekemes 
Laboratorium  for  Specialpraeparater  to 
A.  L.  Laboratories,  Inc.  Accordingly, 
FDA  is  amending  the  regulations  in  21 
CFR  510.600(c)(1)  and  (c)(2)  and  21  CFR 
558.625(b)(54)  to  reflect  these  changes. 

List  of  Subjects 
21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 
Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  558  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Secs.  201,  301,  501,  502,  503, 
512,  701,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  331,  351,  352, 
353,  360b.  371,  379e). 

§510.600  [Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
the  table  in  paragraph  (c)(1)  in  the  entry 
for  “A.  L.  Laboratories,  Inc.,  A 
Subsidiary  of  A/S  Apothekemes 
Laboratorium  for  Specialpraeparater” 
and  in  the  table  in  paragraph  (c)(2)  in 
the  entry  for  “046573”  by  revising  the 
sponsor  name  to  read  “A.  L. 
Laboratories,  Inc.” 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority.  Secs.  512,  701  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C 
360b,  371). 

§  558.625  [Amended] 

4.  Section  558.625  Tylosin  is 
amended  in  paragraph  (b)(54)  by 
removing  “030841”  and  adding  in  its 
place  “046573”. 

Dated;  November  29, 1993. 

Robert  C  Livingston, 

Director,  Office  of  New  Animal  Drug 
Evaiuatioa,  Center  for  Veterinary  Medicine. 
*IFR  Doc.  93-^29542  Filed  12-2-93;  8:45  am) 
BlUiMQ  CODE  4160-01-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part»  144  and  146 
IFRL-4200-7] 

Revisions  to  the  Safe  Drinking  Water 
Act  Underground  Injection  Control 
Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  and  interim  final  rule  and 
request  for  comments. 

SUMMARY:  This  mle  adopts,  with  certain 
changes,  amendments  to  EPA’s 
Underground  Injection  Control  (UIC) 
regulations  proposed  on  June  28, 1990 
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(55  FR  26462).  The  amendments  clarify 
the  current  requirements  for  wells 
authorized  by  rule.  They  also  clarify  the 
obligations  for  financial  responsibility 
by  the  parties  involved  in  a  well 
transfer,  the  criteria  for  demonstrating 
mechanical  integrity  through  the  use  of 
annulus  pressure  monitoring  records, 
and  the  specific  authority  of  the  UIC 
Program  Director  to  require  information 
on  any  well.  Finally,  it  restores  the  last 
sentence  of  §  144.31(a)  which  was 
inadvertently  left  out  in  the  proposal. 
DATES:  Except  for  the  amendments  to 
§  144.26(e).  these  regulations  are 
published  as  final  and  shall  become 
effective  on  January  3, 1994.  The 
amendments  in  §  144.26(e)  are 
published  as  interim  final  and  shall 
become  effective  May  2, 1994,  imless 
significant  comments  are  received. 
Comments  on  the  regulation  that  is 
published  as  interim  final  will  be 
accepted  until  February  1, 1994.  EPA 
will  publish  a  further  notice  prior  to  the 
effective  date. 

These  regulations  shall  be  considered 
to  be  promulgated  for  pmrposes  of 
judicial  review  at  1  p.m..  Eastern  Time 
on  December  16, 1993. 

ADDRESSES:  Send  written  comments  on 
the  interim  final  rule  to  the  UIC 
Regulation  Revisions  Comment  Clerk; 
Water  Docket  MC-4101;  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460.  Commenters  are 
requested  to  submit  an  original  and  3 
copies  of  their  written  comments  and 
enclosures.  Commenters  who  want 
receipt  of  their  comments  acknowledged 
should  send  a  self  addressed,  stamped 
envelo|}e.  No  facsimiles  (faxes)  will  be 
accepted. 

FOR  FURTHER  INFORMATION  CONTACT: 

J.  Howard  Beeird,  m.  Underground 
Injection  Control  Branch,  EPA,  (202) 
260-8796. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

These  regulations  are  being  amended 
under  the  authority  of  Part  C  of  the  Safe 
Drinking  Water  Act  (42  U.S.C.  300f  et 
seq.).  The  Safe  Drinl^g  Water  Act 
(SDWA)  is  designed  to  protect  the 
quality  of  drinking  water  in  the  United 
States.  Part  C  of  the  SDWA  specifically 
mandates  the  relation  of  underground 
injection  of  flui^  through  wells.  The 
Agency  has  promulgated  a  series  of 
regulations  \mder  this  authority. 

Section  1421  of  the  Act  requires  EPA 
to  propose  and  promulgate  regulations 
speeding  minimum  requirements  for 
State  programs  to  prevent  well  injection 
which  may  endanger  drinking  water 
sources.  EPA  promulgated 
administrative  and  permitting 


regulations,  now  codified  in  40  CFR  part 
144,  on  May  19. 1980  (45  FR  33290), 
and  technical  requirements  in  40  CIU 
part  146  on  Jime  24, 1980  (45  FR  42472). 
The  regulations  were  subsequently 
amended  on  August  27, 1981  (46  FR 
43156),  February  3, 1982  (47  FR  4992), 
January  21, 1983  (48  FR  2938),  April  1, 

1983  (48  FR  14146),  May  11. 1984  (49 
FR  20138),  November  15, 1984  (49  FR 
45292)  and  July  26, 1988  (53  FR  28118). 

Section  1422  of  the  Act  provides  that 
States  may  apply  to  EPA  for  primary 
responsibility  to  administer  the  UIC 
program.  Where  States  do  not  seek  this 
responsibility,  or  fidl  to  demonstrate 
that  they  meet  EPA’s  minimum 
requirements.  EPA  is  required  to 
prescribe,  by  regulation,  a  UIC  program 
for  each  State.  Tliese  direct 
implementation  (DI)  programs  were 
promulgated  in  two  phases,  on  May  11. 

1984  (49  FR  20138)  and  November  15, 
1984  (49  FR  45308). 

The  Agency  has  been  implementing 
the  program  for  several  years,  and  in 
doing  so,  has  found  the  need  for  some  . 
clarifications  and  additions  to  make  the 
program  more  effective.  In  most  cases, 
the  amendments  do  not  impose  any  new 
requirements  on  owners  or  operators  of 
injection  wells.  The  Agency  has  foimd, 
however,  that  in  some  cases,  the 
language  of  the  current  regulations  can 
lend  itself  to  misinterpretation  or 
differing  interpretations,  making 
consistent  and  effective  implementation 
of  the  program  difficult.  The 
amenebnents  clarify  the  intent  of  the 
original  regulations  and  add  certain 
provisions  to  the  regulations  that  shoiild 
make  them  easier  to  implement  and 
enforce  consistently. 

n.  Response  to  Comments 

EPA  requested  and  accepted 
comments  on  the  proposed  regulations 
until  August  29, 1990.  EPA  held  a 
public  hearing  on  the  regulations  on 
August  12, 1990,  at  the  EPA  Education 
Center,  401 M  Street,  SW.,  in 
Washington,  DC.  EPA  received  a  total  of 
19  sets  of  comments  on  the  proposed 
regulations  during  the  comment  period. 
For  a  detailed  analysis  of  the  comments 
received,  please  refer  to  the  hackgroimd 
document  entitled  "Response  to 
Comments”.  Comments  which  led  to 
changes  to  the  proposal  and  other 
significant  comments  are  addressed 
below. 

A.  Financial  Responsibility 

Most  of  the  commenters  provided 
comments  regarding  the  amendments 
dealing  with  financial  responsibility. 
The  Agency's  intent  in  the  proposal  was 
to  ensure  that  financial  responsibility  be 
maintained  during  a  transfer  of 


ownership.  The  proposal  attempted  to 
achieve  this  residt  without  interfering 
with  the  rights  of  well  owners  or 
operators  to  transfer  properties  or 
unduly  impeding  injection.  The  Agency, 
therefore,  proposed  that,  upon  transfer 
of  ownership  or  operational  control  of 
the  well,  the  current  owner  (transferor) 
would  maintain  financial  responsibility 
for  the  well  until  the  new  owner 
(transferee)  had  demonstrated  financial 
responsibility  to  the  Director.  The 
proposal  also  reqviired,  however,  that 
the  transferee  not  inject  into  the  well 
imtil  he  had  demonstrated  financial 
responsibility  to  the  Director. 

In  order  to  place  the  following 
discussion  in  the  proper  context,  the 
Agency  notes  thattRe  amendments  to 
the  financial  responsibiUty 
requirements  apply  only  to  Federally- 
implemented  programs.  The  Agency  has 
to  rely  solely  on  the  financial 
responsibility  demonstration  of  owners 
and  operators  of  injection  wells  to 
assure  that  these  wells  are  not 
improperly  abandoned  or  otherwise  left 
in  a  manner  that  will  endanger 
imdergroimd  sources  of  drinking  water 
(USDWs).  EPA’s  experience  in  running 
the  program  has  shown  that  the 
possibility  of  abandonment  or  improper 
plugging  is  greatest  during  a  transfer  of 
ownership,  particularly  for 
economically  marginal  wells.  The 
Agency  does  not  have  a  well  plugging 
fund  at  its  disposal  as  do  several  States, 
nor  can  it.  without  a  court  judgment, 
attach  property  of  delinquent  operators 
as  can  some  States.  In  the  case  of 
transfers,  it  is,  therefore,  paramount  for 
the  Agency  to  have  in  place  a 
mechanism  that  will  ensure  that  there  is 
no  interruption  in  the  financial  covera^ 
of  a  well.  Since  the  transferor’s  financial 
fitness  is  a  known  quantity,  it  is  prudent 
for  the  Agency  to  require  that  the 
transferor  maintain  financial 
responsibility  for  the  well  rmtil  the 
transferee  can  make  a  financial 
re^onsibility  demonstration. 

'The  commenters  noted  an 
inconsistency  between  the  preamble 
language  and  proposed  §  144.28(1) 
regarding  the  party  responsible  for 
providing  notice  to  the  Agency  of  the 
intended  transfer.  The  Agency’s  intent 
was  that  the  transferor  be  responsible, 
and  §  144.28(1)  has  been  modified 
accordingly. 

There  was  significant  agreement 
among  the  commenters  that  as  long  as 
the  transferor  must  remain  financially 
liable  for  the  well,  the  transferee  sho^d 
be  allowed  to  inject  into  the  well  after 
transfer.  Commenters  also  argued  that  a 
transfer  should  be  assumed  to  he  valid 
for  rule-authorized  wells,  as  it  is  for 
permitted  wells  imder  §  144.38.  EPA 
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agreeMtdth  these  comments  since  Um 
Agency’s  intention  in  clarifying  the 
financial  responsibility  reqtilrements 
was  to  allow  fOr  unintwrupted  injection 
during  transfer  of  ownersbdp  as  long  as 
financial  responsibility  was  maintained 
by  one  of  the  parties.  also  agrees 
t^t  the  process  specified  in  §  144.38  for 
well  transfers  for  permitted  wells 
should  be  used  for  wells  authorized  by 
rule.  For  this  purpose,  EPA  has  deleted 
proposed  sections  144.21(c)(2), 
144.22(c)(2),  and  144.28(d)(S),  and  has 
amended  proposed  §  144.28(1)  to 
parallel  the  l^guage  in  §  144.38,  but  the 
Agency  has  maintained  atithority  in 
§  144.28(1)(3)  to  require  the  transferee  to 
cease  injection  upon  failure  to 
demonstrate  financial  responsibility. 

Some  commenters  suggested  that  the 
Agency  should  somehow  protect  the 
transferors  from  gross  negligence  or 
willful  noncomplianoe  by  the  transferee 
during  the  peri(^  that  the  transferor  is 
liable  for  the  financial  responsibility  of 
the  well.  EPA  believes  that  it  is  up  to 
the  owners  or  operators  to  clearly 
establish  the  responsibility  of  each  party 
in  the  sale  or  transfer  contract.  As 
pointed  out  by  a  commenter,  the  Agency 
should  not  and  does  not  wish  to 
interfere  with  these  transactions.  EPA 
does  not  have  the  authority  to 
indemnify  transferors  for  die  willful  or 
negligent  conduct  of  transferees.  Some 
commenters  noted  that  many  States 
require  blanket  bonds  from  owners  or 
operators  and  that  there  is  no  need  for 
the  Director  to  approve  a  financial 
responsibility  demonstration  of  a 
transferee  with  an  approved  blanket 
bond.  The  Agency  agrees.  However, 
since  these  amendments  do  not  apply  to 
primacy  States,  and  since  the  Agency 
seldom  relies  on  blanket  bonds,  no 
special  provisions  are  necessary  in  these 
regulations  to  deal  with  this  issue. 

Finally,  one  commenter  argued  that 
transfers  should  not  be  delayed  because 
a  30-day  notice  could  not  be  given  to 
EPA.  The  Agency  believes  the  30-day 
advance  notice  requirement  is  essential, 
since  it  allows  EPA  to  review  the  well’s 
records  prior  to  transfer.  In  addition,  the 
advance  notice  requirement  should  not 
interfere  with  the  operation  of  the  well 
because  EPA  no  longer  requires  the 
transferee  to  cease  operations  unless  he 
receives  notification  from  the  Director 
that  he  has  not  demonstrated  financial 
responsibility. 

B.  Regulation  of  Class  V  Wells 

EPA  proposed  amendments  to  the 
regulations  dealing  with  Class  V  wells 
to  clarify  the  duration  of  well 
authorization  and  specify  actions  that 
can  result  in  a  well’s  loss  of 
authorization  (§  144.24).  EPA  also 


proposed  amendments  to  clarify  that 
per^ts  for  Class  V  welk  may  include 
conditions  that  ensure  that  plugging  and 
abandonment  of  a  well  will  not  allow 
movement  of  fluids  into  or  between 
USDW8(§  144.51(0)). 

Two  commenters  suggested  that  the 
proposed  amendments  raised  anew  the 
regulatory  status  of  Class  V  wells,  and 
that  EPA  should  establish  a 
comprehensive  regulatory  program  for 
Class  V  wells.  Other  commenters 
indicated  that  it  was  premature  for  EPA 
to  prescribe  any  additional  requirements 
for  Class  V  wells  in  the  absence  of  a 
conmrehensive  regulatory  program. 

EPA  did  not  reopen  the  Class  V 
requirements  in  the  proposal  nor  do 
these  rules  alter  the  existing  rules  for 
Class  V  wells  that  provide  ror 
authorization  by  rule  until  further 
requirements  under  future  regulations 
become  applicable.  However,  EPA  sees 
a  need  in  this  promulgation  to  clarify 
the  inventory  requirements  for  Class  V 
wells.  Under  the  existing  regulations, 
EPA  intended  that  an  owner  or  operator 
who  submitted  inventory  information 
before  the  regulatory  decline  of 
§  144.26(d)  would  be  authorized  to 
inject  pursuant  to  §  144.11.  The 
regulations  also  provided  that  rule- 
authorization  would  terminate  for 
failure  to  submit  inventory  information. 
Under  these  circumstances,  existing 
Class  V  wells  for  which  inventory 
.  information  W6is  not  submitted  on  time 
can  now  only  be  authorized  to  inject  by 
permit.  In  the  proposed  amendments, 
EPA  simply  corrected  an  erroneous  cite 
for  the  inventory  deadline  in  the 
introductory  paragraph  to  §  144.26  and 
clarified  that  owners  or  operators  of 
existing  wells  which  fail^  to  provide 
inventory  information  within  the 
regulatory  deadline  had  lost 
authorization  to  inject  into  the  wells, 
but  that  the  wells  remained  within  the 
purview  of  the  UIC  program. 

In  reviewing  the  regulations,  however, 
EPA  became  aware  that  there  is  an 
inconsistency  inherent  in  the  current 
language  of  the  inventory  requirements. 
Class  V  wells  are  authorized  by  rule  to 
inject  until  EPA  develops  more  detailed 
regulations  for  them.  Yet,  §  144.26 
prohibits  injection  into  any  well  which 
was  not  inventoried  within  one  year  of 
the  adoption  of  a  UIC  program  for  the 
State  (May  or  November  1985,  in  most 
cases).  Class  V  wells,  which  did  not 
commence  injection  rmtil  after  that  date, 
apparently  would  never  be  able  to 
comply  with  §  144.26  or  obtain 
authorization  to  inject  unless  and  until 
they  acquire  a  permit,  because  they 
missed  the  inventory  deadline. 

This  was  iK>t  EPAa  intent  when  it 
adopted  the  inventory  requirement  in 


May  1984  (49  FR  20182).  In  addition, 

EPA  failed  to  provide  a  mechanism  for 
restoring  authorization-by-rule  to  inject 
for  Class  V  wells  which  have  lost  it  for 
failure  to  inventory,  a  mechanism  made 
necessary  due  to  the  lack  of  detailed 
permitting  regulations.  EPA  is, 
therefore,  correcting  §§  144.26  and 
144.52  to  clarify  the  status  of  Class  V 
wells  and  provide  owners  or  operators 
of  these  wells  an  opportunity  to  comply 
with  the  inventory  requirements  and 
continue,  resume,  or  commence 
injection.  EPA  believes  that  these 
changes  to  the  inventory  requirements 
merely  clarify  EPA’s  original  intent 
regarding  the  status  of  Class  V  wells 
which  should  have  been  inventoried 
after  the  one-year  deadline.  However, 
EPA  is  also  providing  in  §  146.26(e)(1) 
that  owners  or  operators  of  wells  which 
were  subject  to  the  one-year  deadline, 
but  who  failed  to  submit  inventory 
information,  may  resume  injection  90 
days  after  submittal  of  inventory 
information  to  the  Director  unless 
directed  otherwise.  Since  EPA  did  not 
include  this  clarifying  change  in  the 
proposal,  this  provision  is  included  in 
this  rule  as  interim  final.  EPA  solicits 
comments  for  a  60  day  period  beginning 
with  the  date  of  the  publication  of  this 
revision.  In  the  absence  of  significant 
comments,  this  provision  will  be  final 
on  May  2, 1994. 

EPA  disagrees  that  its  proposal 
reopened  the  issue  of  how  it  should 
regulate  Class  V  wells:  the  proposal  only 
clarified  existing  requirements.  Thus, 
any  comments  regarding  the  adequacy 
of  §  144.24  are  not  germane  to  this  rule, 
and  EPA  declines  to  respond  to  them. 
Nonetheless.  EPA  notes  that  it  is 
currently  working  on  a  regulatory 
program  for  Class  V  wells. 

Several  other  commenters  requested 
clarification 'on  the  status  of  a  Class  V 
well  once  it  has  been  properly  closed, 
since  there  are  no  specific  provisions  for 
the  termination  of  authorization  by  rule 
once  a  Class  V  well  is  properly  closed. 
The  Agency  believes  that  the 
authorization  by  rule  of  any  well 
terminates  when  the  well  has  been 
closed  in  such  a  manner  that  it  will  not 
cause  the  endangerment  of  USDWs. 
Finally,  some  commenters  argued  that 
since  no  specific  closure  requirements 
have  been  proposed,  it  is  premature  to 
include  a  standard  for  appropriate 
closure  of  Class  V  wells  in  the 
permitting  requirements  of  §  144.52. 
EPA  disagrees  since  the  general 
requirements  for  all  wells  include  the 
prohibition  against  endangerment  of 
USDWs.  inadequate  closure  of  any  well 
can  lead  to  endangerment.  and, 
therefore,  it  is  appropriate  for  the 
Agency  to  require  that  Class  V  wells  be 
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closed  in  a  manner  that  will  not  allow 
endangerment  of  USDWs. 

C.  Mechanical  Integrity  Test  (MIT) 

EPA  requires  mechanical  integrity 
testing  to  insure  that  there  is  no 
movement  of  injected  or  native 
formation  fluids  into  or  between 
USDWs.  Section  146.8  specifies  that 
mechanical  integrity  consists  of  two 
parts:  Part  1 — no  significant  leaks  in  the 
casing,  tubing  or  padier  (§  146.8(a)(1)), 
and  Part  n — no  significant  fluid 
movement  into  a  USDW  through 
vertical  channels  adjacent  to  the  well 
bore  (§  146.8(a)(2)).  Secticm  146.8  also 
specifies  the  types  of  tests  that  are 
accepted  by  EPA  for  these 
demonstrations  and  describes  a 
procedure  to  follow  to  request  the 
approval  of  other  tests.  EPA  clarified  in 
proposed  §  146.8  (b)  and  (c)  that  the 
Director  has  the  authority  to  make  the 
final  decision  on  the  test(s)  that  is  (are) 
the  most  appropriate  to  d^onstrate 
mechanical  integrity  (MI)  for  a  specific 
well.  The  proposed  amendments  also 
d^ned  the  conditions  for 
demonstrating  MI  the  use  of  annulus 
pressure  monitoring  (§146.8{bKl)). 
Finally,  the  proposed  amendmwtts 
clarified  the  requirement  that  MI  must 
be  established  and  maintained 
(§§  144.28(0(2)  and  144.51(q)(l))  and 
that  injection  must  cease  when  a  well 
lacks  MI.  The  proposed  amendments 
also  provided  the  Director  with  the 
flexibility  to  allow  injection  to  resume,, 
after  an  Mfl  failure,  if  the  owner  or 
operator  could  demonstrate  to  the 
Director  that  there  was  no  fluid 
movement  into  or  between  USDWs 
(§§  144.28(0(3)  and  144.51(qK2)). 

Several  commenters  indicated  that  the 
well  owner  or  operatw  should  be  able 
to  decide  which  test  is  the  most 
appropriate  for  a  specific  w^l  and  noted 
that  the  proposed  amendments  were 
inconsistent  with  §  146.8(e),  which 
provides  that  when  reporting  results  to 
the  Director,  the  owner  or  operator  must 
include  a  description  of  the  test(s)  and 
method(s)  used.  Other  commenters 
requested  that  proviricms  be  made  for 
the  Director’s  decision  to  be  appealed. 
EPA  believes  that,  in  general,  a  UlC 
permit  is  the  proper  avenue  for 
specif3ring  a  particular  MIT,  and  EPA 
notes  that  permits  may  be  appealed 
under  §  124.19.  However,  for  wells 
authorized  by  rule,  the  MTT  provisimis 
are  self-impli^eiiting  and  not  subject  to 
appeal.  Thus,  the  relations,  as 
currently  written,  are  intended  to  give 
the  owner  or  operator  of  a  rule- 
authorized  wet!  some  latitude  in  the 
choice  of  MTTs,  and  EPA  does  not  wish 
to  change  this  pcdicy.  Therefore,  EPA 
has  decided  not  to  amend  §$  146.8  (b) 


and  (c)  as  proposed.  However,  the 
ultimate  authority  in  deciding  whethm’ 
a  test  method  is  adequate  and  wdisther 
the  test  results  are  conclusive  rests  with 
the  Director.  Therefore,  §  146.8(f)  has 
been  added  clarifying  the  authority  of 
the  Director  to  require  tha4  additional  or 
alternative  tests  be  run  if  theDirector  is 
not  satisfied  with  the  results  prmented 
by  the  owner  or  operatm. 

The  proposed  amendments  also 
included  toe  clarificatitm  that  if  aimuhis 
pre^ure  monitoring  is  toe  chosen 
method  for  demonstrating  ML  as 
allowed  in  §  146.8(b)(1).  toe  annulus 
pressure  must  be  greater  toan 
atmospheric  pressure  at  the  surface. 
Sever^  commenters  indicated  that  this 
procedure  would  be  expensive,  that  toe 
results  would  be  difficult  to  interpret 
and  that,  therefore,  this  method  should 
not  be  required.  The  Agency  agrees  that 
monitoring  of  annulus  pressure  is 
technically  complex  and  is  not 
suggesting  that  it  should  be  required 
across  the  board.  This  test  is  just  one 
opdcm  tx  MIT.  The  Agency  believes, 
however,  that  if  other  parameters  which 
affect  annuhis  pressure,  particulariy 
temperature  of  injected  fluids,  injection 
pressure  and  flow  rates,  are  also 
monitored,  annulus  pressure  monitoring 
is  an  effective  tool  for  mooitoring  ML 
Such  complex  monitoring  requirements 
are  undoumedly  most  appropriate 
where  it  is  essential  to  have  continuous 
monitoring  of  MI  such  as  for  hazardous 
waste  injection  wells.  EPA  agrees  with 
the  commenters  that,  for  most  Class  II 
wells,  the  required  injection  piressure 
and  flow  rate  manitoring  coupled  with 
a  5-yeat  pressure  test  are  adequate. 
EPA’s  main  point  in  the  proposal  was 
that  monitoring  pressure  of  an  annulus 
open  to  atmospheric  pressiue  is  not  an 
eflective  method  for  detecting  leaks  in 
the  casing,  tubing  or  packer.  Annular 
pressure  monitorii^  is  only  a  reliable 
test  to  demonstrate  the  integrity  of  the 
casing  and/or  the  injection  string  when 
the  annulus  can  maintain  a  pressure, 
other  than  atmospheric,  at  t^  surface. 

A  positive  pressure  may  be  more 
practical  and  easier  to  reach  and 
maintain  than  a  negative  (less  than 
atmospheric)  pressure  (References  1,  2, 
3, 4  and  5).  No  data  or  other  information 
were  furnished  by  the  cmnmenters  or 
are  known  to  EPA  to  rebut  these 
findings.  The  Agency  also  believes  that 
continuous  monitoring  of  the  annulus 
pressure  is  toe  preferred  method,  but 
agrees  that  in  some  cases  monitoring 
can  be  less  than  continuous  as  long  as 
it  is  sufficimitly  frequent  to  be 
rejwesentative.  Therefore,  the 
amendments  to  §  146.8(b)(^)  sre 
promulgated  with  only  minor  revisions 


intended  to  clarify  the  proposed 
language  and  allow  for  non-continuous 
monitoring 

The  Agency  notes  that  this  is  toe  only 
amendment  in  tois  rulemaking  which 
deals  directly  with  the  effectiveness  of 
a  program  in  protecting  USDWs,  since 
EPA  is  in  feet  specifying  that  monitoring 
of  an  open  annulus  is  not  acceptable  as 
a  technique  to  prove  MI  pursuant  to 
§  146.8(a)(1)  for  any  well.  Mechanical 
integrity  is  considered  an  essential 
element  in  any  effective  program  to 
protect  USDWs.  Clarifications  in  this 
rule  other  than  those  regarding  annuhis 
pressure  monitoring  may  affect  owners 
or  operators  on  a  case-by-case  basis  and 
do  not  include  requirements  that 
contradict  State  requ&ements  or 
practices.  However,  th’e  requirement 
that  annulus  pressure  mcmitoring  ha 
conducted  at  pressure  other  than 
atmospheric  is  adhered  to  in  only  some 
of  the  States.  The  Agency,  therefore, 
expects  that  even  Stries  that  have  been 
approved  under  section  1425  of  the  Act 
may  need  to  amend  their  regulations  to 
conform  wito  this  amendment  if  they 
allow  open  annulus  pressure  monitoring 
as  an  KflT. 

Most  commenters  agreed  wito  the 
proposed  clarification  that  wells  must 
maintain  MI  in  order  to  operate.  Some 
commenters,  however,  disagreed  with 
EPA’s  proposal  that  injection  must  cease 
pursuant  to  an  MI  failure,  unless  the 
owner  or  opwator  can  demonstrate  that 
there  is  no  fluid  movement  into  or 
between  USDWs.  The  commenters 
argued  that  movement  of  fluid  into  or 
between  USDWs  is  a  construction 
requirement  issue,  not  an  MIT  issue. 
Further,  the  commenters  argued  that 
MIT  should  only  deal  with  movement  of 
injected  fluids,  not  inter-formational 
movement  of  naturally-occurring 
formation  Quids.  Therefore,  the 
commenters  suggested  that  owners  or 
operators  should  be  allowed  to  resume 
injection  if  there  is  no  "significant" 
fluid  movement  of  inject^  fluids  into  a 
USDW. 

The  Agency  believes  that  the  ourpose 
of  the  mechanical  integrity  testing 
requirements  is  to  insure  that  the  well 
is  functioning  according  to 
specifications.  The  Agency  agrees  that 
the  casing  and  cementing  requirement  is 
the  {Mt>per  vehicle  for  establishing 
which  zones  need  to  be  isolated  from 
each  other.  Furthermore,  nothing  in 
today’s  promulgation  alters  the 
flexibility  provided  to  the  Director  to  set 
casing  and  cementing  requirenients  for 
Class  n  wells  in  existing  fields  to 
prevent  only  movement  of  fluid  toat 
may  pose  a  significant  risk  to  human 
health  rather  toan  my  and  all  fluid 
movement  (§  146.22).  However,  the 
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Ageficy  believes  that  §  146.8(a)(2)  is 
indeed  intended  to  verify  the  integrity 
of  the  approved  casing  and  cementing 
program  for  these  wells  and  to  detect 
any  movement  of  fluid  (including  inter- 
formational  fluid  movement)  in 
noncompliance  with  the  approved 
casing  and  cementing  program.  For 
example,  temperature  and  noise  logs  are 
methods  that  use  instruments  lowered 
into  the  well  to  collect  logging  data  to 
determine  the  presence  or  absence  of 
significant  fluid  movement  under 
§  146.8(a)(2).  This  information  verifies 
the  integrity  of  cement  at  the  tested 
intervals  and  is  compared  with  the 
applicable  casing  and  cementing 
requirements.  A  well  that  fails  Part  II  of 
the  MIT  (including  the  “cementing 
records”  test  of  §  146.8(c)(2)  as 
applicable)  must  be  shut-in  and  repaired 
before  injection  is  allowed  to  resume. 

EPA,  therefore,  is  revising  proposed 
sections  144.28(f)(4)  and  144.51(q)(3),  to 
clarify  that  the  flexibility  for  the 
Director  to  allow  an  operator  to  resume 
injection  prior  to  full  repair  of  the  well 
is  only  available  in  the  case  of  a  failure 
of  the  MIT  requirement  in  §  146.8(a)(1) 
where  an  owner  or  operator  can 
categorically  demonstrate  that  the 
failure  would  not  lead  to  any  fluid 
movement  into  or  between  USDWs.  The 
Agency  would  expect  that  continued 
operation  of  such  wells  would  be  for 
short  periods  only,  for  example,  until  a 
rig  could  be  brought  on-site  to  perform 
necessary  repairs. 

EPA  is  also  clarifying  the  period 
allowed  for  the  cessation  of  injection 
after  MIT  failure.  The  proposed 
amendments  in  §  144.28(fl(3)  required 
that  injection  cease  within  48  hours  of 
the  notification  of  the  MIT  failure.  EPA 
has  amended  this  provision  to  clarify 
that  the  Director  has  the  option  to 
require  immediate  cessation  of 
injection,  and  that  the  48  hour  period  is 
the  maximum  time  allowed  when 
cessation  can  not  reasonably  be 
accomplished  immediately. 

Several  commenters  were  concerned 
that  §§  144.28(f)(2)  and  144.51(q)(3) 
would  require  owners  or  operators  to 
establish  MI  prior  to  plugging  and  > 
abandoning  an  injection  well  after  a 
well  has  failed  an  MIT.  This  was  not 
EPA’s  intent,  and  these  sections  have 
been  clarified  accordingly. 

The  Agency  notes  that,  since  the 
proposed  amendments  were  published, 
final  rules  were  promulgated  which 
specify  steps  to  be  taken  pursuant  to  an 
failure  of  a  Class  I  hazardous  waste 
well.  These  regulations  are  not  affected 
by  today’s  promulgation.  Also,  EPA  did 
not  in  its  proposal  reopen  the  issue  of 
whether  die  UIC  program  should  control 
the  movement  of  inter-formational 


fluids.  This  issue  was  resolved  in  1984, 
and  EPA  declines  to  respond  to 
comments  on  this  issue. 

D.  Reporting 

EPA  proposed  a  change  in  the 
firequency  of  noncompliance  and 
program  reporting  by  the  States  to 
quarterly  instead  of  yearly  and  provided 
a  definition  for  a  “significant 
noncomplier.”  The  Agency  also 
proposed  the  elimination  of  the  listing 
of  all  major  faciUties  that  are  currently 
in  noncompliance  with  the  UIC 
regulations  in  the  reports,  opting  instead 
for  inclusion  of  recalcitrant  violators 
only.  The  change  in  frequency  has 
already  been  implemented  for  a  number 
of  years  without  any  opposition  from 
the  States  and  has  Office  of  Management 
and  Budget  (OMB)  approval. 

Several  commenters  expressed 
concern  that  the  changes  in  the 
noncompliance  reporting  by  the  States 
could  put  an  additional  burden  on  the 
States  and  possibly  on  the  well  owners 
or  operators.  Several  other  commenters, 
however,  indicated  that  elimination  of 
the  detailed  noncompliance  format  in 
§  144.8  that  requires  well-by-well 
information  would  keep  valuable 
information  related  to  &e  pollution  of 
groimd  water  from  the  public  and 
curtail  information  necessary  for 
citizens’  suits  under  the  SDWA.  EPA 
agrees  in -concept  with  comments 
concerning  the  need  to  ensure  that  the 
reporting  requirements  are  not  overly 
burdensome  and  the  need  to  ensure  that 
the  State’s  UIC  enforcement  program  is 
effective.  EPA  has  therefore,  decided  to 
defer  issuing  rules  on  noncompliance 
and  program  reporting  by  the  States  and 
a  definition  of  “significant 
noncomplier”  imtil  it  has  had  more 
opportimity  to  study  the  impact  that 
these  changes  will  have  on  ^e  States 
and  EPA’s  enforcement  and  oversight 
responsibilities.  Pending  further  action, 
the  existing  requirements  in  §  144.8 
remain  in  effect. 

m.  Regulatory  Impact 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  the  amendments  to 
the  regulation  are  major  and,  therefore, 
subject  to  the  requirements  of  a 
regulatory  impact  analysis.  These 
amendments  largely  clarify  the  existing 
regulations  and  do  not  impose  any 
additional  burden  on  the  States  or  the 
regulated  community.  The  amendments, 
therefore,  do  not  constitute  a  major  rule. 
This  rule  has  been  submitted  to  OMB 
for  review  as  required  by  Executive 
Order  12291.  Any  written  comments 


received  will  be  included  in  the  public 
docket. 

B.  Paperwork  Reduction  Act 

This  rule  places  no  additional 
information  collection  or  record-keeping 
burden  on  respondents.  Therefore,  an 
information  collection  request  has  not 
been  prepared  and  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq. 

C.  Impact  on  Small  Entities 

Under  the  Regulatory  Flexibility  Act, 
an  agency  is  required  to  prepare  an 
initial  regulatory  flexibility  analysis 
whenever  it  is  required  to  publish 
general  notice  of  any  rule,  unless  the 
head  of  the  agency  certifies  that  the  rule, 
if  promulgated,  will  not  have  significant 
economic  impadi  on  a  substantial 
number  of  small  entities.  These 
regulations  require  no  additional 
reporting  by  owners  or  operators  and 
few  new  substantive  requirements  or 
standards.  Therefore,  the  Administrator 
certifies  that  this  regulation  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

D.  Considerations  under  the 
Administrative  Procedures  Act 

The  changes  made  to  the  Class  V 
inventory  requirements  are  being  made 
without  prior  notice  and  comment.  EPA 
believes  that  there  is  good  cause  for 
waiving  notice  and  comment.  The 
current  regulations  unintentionally 
create  a  regulatory  impossibility  for 
Class  V  wells  which  commenced 
injection  after  1985  to  obtain 
authorization  by  rule  to  inject.  EPA  did 
not  intend  this  result  and  believes  that 
it  is  necessary  to  correct  this  problem  to 
remove  any_  doubt  that  EPA  intends  for 
such  wells  to  be  authorized.  Thus,  prior 
notice  would  not  be  in  the  public 
interest.  In  addition,  EPA  believes  that 
notice  and  comment  is  unnecessary.  A 
fair  reading  of  the  existing  §§  144.24  and 
144.26  suggest  that  EPA  did  not  intend 
for  new  Class  V  wells  to  be  without 
authorization  if  they  submit  inventory 
information.  Therefore,  today’s 
regulation  makes  no  change  to  the 
original  intent  of  the  regulations  for  new 
wells,  for  which  an  adequate 
opportunity  to  comment  was  already 
provided  prior  to  promulgation  May  19, 
1980  and  May  11, 1984.  Additional 
comment  is  being  requested  only  on 
§  144.26(e)(1). 

E.  Effect  on  States  with  Primacy 

The  amendments  being  promulgated 
today  are  non-substantial  or  apply  only 
to  federally-implemented  programs, 
except  as  noted  above,  regarding 
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annulus  pressme  momtoring  to 
demonstrate  ML  Otbei  than  this 
exception,  these  rules  have  no  impact 
on  programs  ap[»oved  under  section 
1425.  According  to  the  rogations  at  40 
CFR  145.32  for  non-subst^ial  pro^am 
revisions,  primacy  States,  other  than 
those  approved  under  section  1425, 
must  assert  in  a  letter  from  the  State’s 
Director  or  his  authorized  representative 
to  the  Regicnial  Administralor  ^at  the 
State  has  incocpwated  the  revmoos  and' 
new  regulatory  language  into  its  current 
pro^am  cn  that  it  ahready  meets  the 
requirements.  The  State  must  submit 
this  docummat  within  270  days  of  the 
effective  date  of  the  final  rule.  The 
Agency  expects  that  most  ^ates  will  be 
able  to  satisfy  the  requirements  of  40 
CFR  14532  in  a  lettes  to  the  Regional 
Administralor. 
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AdminisiratoT. 

For  the  reasons  set  out  in  the 
preamble,  parts  144  and  146  of  title  40 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

Part  144 — Underground  Injection 
Control  Program 

The  authority  citation  for  part  144 
continues  to  read  as  fellows; 

Authority:  Safe  Drinking  Water  Act,  42 
U.S.C.  300f  el  seq.;  Resource  Conserretlon 
and  Recovery  Act.  42  U.SjC,  6801  et  teq. 


Subpart  Ar— Cfeneral  ProvMona 

2.  Section  144.3  is  amended  by 
adding  new  definitions  for  ’’transferee’* 
and  "tiansferor”  in  alphabetical  order  to 
read  as  fellows: 

§144.3  Delinrtfoire. 

*  «  *  •  • 

Transferee  means  the  owner  or 
operator  receiving  ownership  and/or 
operational  control  of  the  w^l. 

Transferor  means  the  owner  or 
operator  transferring  ownership  and/or 
operational  control  of  the  well. 


Subpart  B— General  Program 
Requirements 

3.  Section  144.11  is  amended  by 
revising  the  first  sentence  to  read  as 
folio  vs: 

§144.11  Prohibition  of  unauthorized 
injection. 

Any  iindeiground  injection,  exce{4 
into  a  well  authorized  by  rule  or  except 
as  authorized  by  permit  issued  imder 
the  UIC  program,  is  prohibited.  *  *  * 

4.  Section  144.17  is  added  to  subpert 
B  to  read  as  follows; 

§144.17  Records. 

The  Director  or  the  Administrator 
may  require,  by  written  notice  on  a 
selective  well-by-well  basis,  an  owner  or 
operator  of  an  injection  well  to  establi^ 
and  maintain  records,  make  reports, 
conduct  monitoring,  and  provide  other 
information  as  is  deemed  necessary  to 
determine  whether  the  owner  or 
operator  has  acted  or  is  acting  in 
compliance  with  Part  C  of  the  SDWA  or 
its  implementing  regulations. 

Subpart  C— Authorization  of 
Underground  tnjectfon  by  Rule 

5.  Section  144.21  is  amended  by 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (d)  and  (e),  redesignating 
paragraph  (a)  as  paragr^h  (b).  revisiBg 
newly  designated  (b),  by  redesignating 
the  introductory  text  as  paragraph  (a) 
and  revising  newly  designate  (a)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

§  14431  Existing  Class  U  U  (except 
enhanced  recovery  and  hydrocarbon 
storage)  and  III  Wells. 

(a)  An  existing  Class  L  H  (except 
enhanced  recovery  and  hydrocarbon 
storage)  and  IQ  injection  well  is 
authorized  by  rule  if  the  owner  or 
operator  injects  into  the  existing  well 
within  one  year  after  the  date  at  which 
a  UIC  program  authorized  under  the 
SDWA  becomes  effective  fat  the  first 
time  or  inventories  the  well  pursuaxh  to 


the  requirements  §  144.26.  An  owner 
or  operator  of  a  w^l  which  is 
authorized  by  rule  pursuant  to  this 
section  shall  rework,  operate,  maintain, 
convert,  plug,  abandon  or  inject  into  the 
well  in  compliance  with  applicable 
reflations. 

(b)  Duration  of  wetl  authomation  by 
rule.  W^l  authorization  under  this 
section  expires  upon  the  effective  date 
of  a  permit  issued  pursuant  to  §§  144.25, 
144.31, 144.33  or  §  144.34;  after 
plugging  and  abandonment  in 
accordance  with  an  approved  plugging 
and  abandonment  plan  pursuant  to 
§§  144.28(c)  and  146.10,  and  upon 
submission  of  a  plugging  and 
abandonment  report.^rsuant  to 
§  144.28(k);  or  upon  com'ersion  m 
compliance  with  §  144.28(j). 

[c}  Prohibitions  on  injection.  An 
owner  or  operator  of  a  well  aufficrrized 
by  rule  pursuant  to  this  section  is 
prohibited  from  rnjecting  into  the  well; 

Cl)  Upon  the'  effective  date  of  an 
applicable  permit  denial; 

(2)  Upon  failure  to  submit  a  permit 
application  in  a  timely  manner  pursuant 
to  §144.25  or  §144.31; 

(3)  Upon  failure  to  submit  inventory 
information  in  a  timely  manner 
pursuant  to  §  144.26; 

(4)  Upon  failure  to  comply  with  a 
request  for  information  in  a  timely 
manner  pursuant  to  §  144.27; 

(5)  Upon  failure  to  provide  ahemathra 
financid  assuorance  pursuant  to 

§  144.28{dl(7); 

(6)  FortynMght  hours  after  receipt  of  a 
determination  by  the  Director  pursuant 
to  §  144.28(f)(3)  that  the  well  !ad;s 
mechanical  integrity,  unless  the  Director 

.  reOTires  immediate  cessation; 

(7)  Upon  receipt  of  notification  from 
the  Director  pursuant  to  §  144.280)  that 
the  transferee  has  not  demonstrated 
financial  responsibility  pursuant  to 

§  144.28(d); 

(8)  For  Class  I  and  QI  wells; 

(i)  In  States  with  approved  programs, 
five  years  after  the  effective  date  of  the 
UIC  program  unless  a  timely  and 
complete  permit  application  is  pending 
the  Director’s  decision;  or 

(ii)  In  States  with  programs 
administered  by  EPA,  one  year  after  the 
effective  date  of  the  UIC  program  unless 
a  timely  and  complete  permit 
application  is  pending  the  Director's 
decision:  or 

(9)  For  Class  II  wells  (except 
enhanced  recovery  and  hydrocarbon 
storage),  five  years  after  the  effective 
date  of  the  UIC  program  unless  a  timely 
and  complete  permit  application  is 
pending  the  Director’s  decision. 

•  *  «  *  • 

6.  SectioEQ  144.22  is  amended  by 
revising  paragraph,  (a),  redesignatiiig 
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paragraph  (b)  as  (d),  and  adding  new 
paragraphs  (b)  and  (c),  to  read  as 
follows: 

§  144.22  Existing  Class  II  enhanced 
recovery  and  hydrocarbon  storage  wells. 

(a)  An  existing  Class  n  enhanced 
recovery  or  hydrocarbon  storage 
injection  well  is  authorized  by  rule  for 
the  life  of  the  well  or  project,  if  the 
owner  or  operator  injects  into  the 
existing  well  within  one  year  after  the 
date  which  a  UIC  program  authorized 
under  the  SDWA  becomes  effective  for 
the  first  time  or  inventories  the  well 
pursuant  to  the  requirements  of 
§  144.26.  An  owner  or  operator  of  a  well 
which  is  authorized  by  rule  pursuant  to 
this  section  shall  rework,  operate, 
maintain,  convert,  plug,  abandon  or 
inject  into  the  well  in  compliance  with 
applicable  regulations. 

'  (b)  Duration  of  well  authorization  by 
rule.  Well  authorization  imder  this 
section  expires  upon  the  effective  date 
of  a  permit  issued  pursuant  to  §§  144.25, 
144.31, 144.33  or  §  144.34;  after 
plugging  and  abandonment  in 
accordance  with  an  approved  plugging 
and  abandonment  plan  pursuant  to 
§§  144.28(c)  and  146.10  of  this  chapter, 
and  upon  submission  of  a  plugging  and 
abandonment  report  pursuant  to 
§  144.28(k);  or  upon  conversion  in 
compliance  with  §  144.28(j). 

(c)  Prohibitions  on  injection.  An 
owner  or  operator  of  a  well  authorized 
by  rule  pursuant  to  this  section  is 
prohibited  from  injecting  into  the  well: 

(1)  Upon  the  effective  date  of  an 
applicable  permit  denial; 

(2)  Upon  failure  to  submit  a  permit 
application  in  a  timely  manner  pursuant 
to  §144.25  or  §144.31; 

(3)  Upon  failure  to  submit  inventory 
information  in  a  timely  manner 
pursuant  to  §  144.26; 

(4)  Upon  failure  to  comply  with  a 
request  for  information  in  a  timely 
manner  pursuant  to  §  144.27; 

(5)  Upon  failure  to  provide  alternative 
financi^  assurance  pursuant  to^ 

§  144.28(d)(7); 

(6)  Forty-eight  hours  after  receipt  of  a 
determination  by  the  Director  pursuant 
to  §  144.28(0(3)  that  the  well  lacks 
mechanical  integrity,  xmless  the  Director 
requires  immediate  cessation;  or 

(7)  Upon  receipt  of  notification  fi-om 
the  Director  pursuant  to  §  144.28(1)  that 
the  transferee  has  not  demonstrated 
financial  responsibility  pursuant  to 

§  144.28(d). 

***** 

7.  Section  144.24  is  revised  to  read  as 
follows: 

§  1 44.24  Class  V  wells. 

(a)  A  Class  V  injection  well  is 
authorized  by  rule  until  further 


requirements  imder  future  regulations 
become  applicable. 

(b)  Duration  of  well  authorization  by 
rule.  Well  authorization  under  this 
section  expires  upon  the  effective  date 
of  a  permit  issued  pursuant  to  §§  144.25, 
144.31, 144.33  or  §  144.34,  or  upon 
proper  closure  of  the  well. 

((^  Prohibition  of  injection.  An  owner 
or  operator  of  a  well  which  is 
authorized  by  rule  pursuant  to  this 
section  is  prohibited  fi'om  injecting  into 
the  well: 

(1)  Upon  the  effective  date  of  an 
applicable  permit  denial; 

(2)  Upon  failure  to  submit  a  permit 
application  in  a  timely  manner  pursuant 
to  §144.25  or  §144.31; 

(3)  Upon  failure  to  submit  inventory 
information  in  a  timely  manner 
pursuant  to  §  144.26;  or 

(4)  Upon  failure  to  comply  with  a 
request  for  information  in  a  timely 
manner  pursuant  to  §  144.27. 

8.  Section  144.25  is  amended  by 
revising  the  first  sentence  in  paragraph 
(a)  introductory  text  and  the  first 
sentence  of  paragraph  (c),  and  revising 
the  first  two  sentences  of  paragraph  (b) 
as  follows; 

§  1 44.25  Requiring  a  Permit 

(a)  The  Director  may  require  the 
owner  or  operator  of  any  Class  1, 11,  III 
or  V  injection  well  which  is  authorized 
by  rule  imder  this  subpart  to  apply  for 
and  obtain  an  individual  or  area  UIC 
permit.  *  *  * 

(b)  For  EPA-administered  programs, 
the  Regional  Administrator  may  require 
an  owner  or  operator  of  any  well  which 
is  authorized  by  rule  under  this  subpart 
to  apply  for  an  individual  or  area  UIC 
permit  under  this  paragraph  only  if  the 
owner  or  operator  has  been  notified  in 
writing  that  a  permit  application  is 
required.  The  owner  or  operator  of  a 
well  which  is  authorized  by  rule  under 
this  subpart  is  prohibited  from  injecting 
into  the  well  upon  the  effective  date  of 
permit  denial,  or  upon  failure  by  the 
owner  or  operator  to  submit  an 
application  in  a  timely  manner  as 
specified  in  the  notice.  *  *  * 

(c)  An  owner  or  operator  of  a  well 
authorized  by  rule  may  request  to  be 
excluded  from  the  coverage  of  this 
subpart  by  applying  for  an  individual  or 
area  UIC  permit.  *  *  * 

9.  Section  144.26  is  amended  by 
revising  the  introductory  text,  and  by 
adding  the  introductory  text  of 
paragraph  (d)  and  paragraph  (e)  to  read 
as  follows: 

§  1 44.26  Inventory  requirements. 

The  owner  or  operator  of  an  injection 
well  which  is  authorized  by  rule  under 
this  subpart  shall  submit  inventory 


information  to  the  Director.  Such  an 
owner  or  operator  is  prohibited  fi-om 
injecting  into  the  well  upon  failure  to 
submit  inventory  information  for  the 
well  within  the  time  specified  in 
paragraph  (d)  or  (e)  of  this  section. 
***** 

(d)  Deadlines.  Except  as  provided  in 
para^aph  (e)  of  this  section. 

(e)  Deadlines  for  Class  V  Wells  (EPA- 
administered  programs  only).  (1)  The 
owner  or  operator  of  a  Class  V  well  in 
which  injection  took  place  within  one 
year  after  the  date  at  which  a  UIC 
program  authorized  under  the  SDWA 
first  became  effective,  and  who  failed  to 
submit  inventory  for  the  well  within  the 
time  specified  in  paragraph  (d)  of  this 
section  may  resume  injection  90  days 
after  submittal  of  the  inventory 
information  to  the  Director  unless  the 
owner  or  operator  receives  notice  that 
injection  may  not  resume  or  may 
resume  sooner. 

(2)  The  owner  or  operator  of  a  Class 

V  well  in  which  injection  started  after 
the  first  anniversary  date  at  which  a  UIC 
program  authorized  under  the  SDWA 
became  effective,  shall  submit  inventory 
information  no  later  than  one  year  after 
May  2, 1994. 

(3)  The  owner  or  operator  of  a  Class 

V  well  in  which  injection  will  start  after 
May  2, 1994,  shall  submit  inventory 
information  prior  to  starting  injection. 

(4)  The  owner  or  operator  of  a  Class 

V  injection  well  prohibited  from 
injecting  for  failure  to  submit  inventory 
information  for  the  well  within  the  time 
specified  in  paragraphs  (e)  (2)  and  (3)  of 
this  section,  may  resume  injection  90 
days  after  submittal  of  the  inventory 
information  to  the  Director  unless  the 
owner  or  operator  receives  notice  from 
the  Director  that  injection  may  not 
resume  or  may  resume  sooner. 

10.  Section  144.27  is  amended  by 
removing  the  last  sentence  of  the  section 
and  adding  a  new  paragraph  (d)  to  read 
as  follows: 

§  144.27  Requiring  other  information. 
***** 

(d)  An  owner  or  operator  of  an 
injection  well  authorized  by  rule  under 
this  subpart  is  prohibited  from  injecting 
into  the  well  upon  failure  of  the  owner 
or  operator  to  comply  with  a  request  for 
information  within  the  time  period(s) 
specified  by  the  Director  pursuant  to 
paragraph  (c)  of  this  section.  An  owner 
-■or  operator  of  a  well  prohibited  from 
injection  under  this  section  shall  not 
resume  injection  except  under  a  permit 
issued  pursuant  to  §§  144.25, 144.31, 
144.33  or  144.34. 

11.  Section  144.28  is  amended  by 
revising  the  introductory  sentence. 
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revising  paragraph  (d)(1),  revising 
paragraph  (d)(2)  and  adding  new 
paragraplis  (d)(5)  and  (d)(6); 
redesignating  paragraphs  (f)  (2)  and  (3) 
as  paragraphs  (f)  (5)  and  (6)  and  adding 
new  paragraphs  (f)(2),  (f)(3)  and  (f)(4); 
and  revising  paragraph  (1)  to  read  as 
follows: 

§144.28  Requirements  for  Class  I,  II,  and 
III  wells  authorized  by  rule. 

The  following  requiremenis'apply  to 
the  owner  or  operator  of  a  Class  I,  n  or 
m  well  authorized  by  rule  under  this 
subpart,  as  provided  by  §§  144.21(e)  and 
144.22(d). 

***** 

(d)  Financial  responsibility.  (1)  The 
owner,  operator  and/or,  for  EPA- 
administered  programs,  the  transferor  of 
a  Class  I,  n  or  in  well,  is  required  to 
demonstrate  and  maintain  financial 
responsibiUty  and  resotirces  to  close, 
plug  and  abandon  the  imderground 
injection  operation  in  a  manner 
prescribed  by  the  Director  imtil: 

(1)  The  well  has  been  plugged  and 
abandoned  in  accordance  with  an 
approved  plugging  and  abandonment 
plan  pursuant  to  §§  144.28(c)  and 
146.10  and  submission  of  a  plugging 
and  abandonment  report  has  been  made 
pursuant  to  §  144.28(k); 

(ii)  The  well  has  been  converted  in 
compliance  with  the  requirements  of 
§  144.28(j);  or 

(iii)  For  EPA-administered  programs, 
the  transferor  has  received  notice  from 
the  Director  that  the  transferee  has 
demonstrated  financial  responsibility 
for  the  well.  The  owner  or  operator  shall 
show  evidence  of  such  financial 
responsibility  to  the  Director  by  the 
submission  of  a  surety  bond,  or  other 
adequate  assurance,  such  as  a  financial 
statement. 

(2)  For  EPA-administered  programs, 
the  owner  or  operator  shall  submit  such 
evidence  no  later  than  one  year  after  the 
effective  date  of  the  UIC  program  in  the 
State.  Where  the  ownership  or 
operational  control  of  the  well  is 
transferred  more  than  one  year  after  the 
effective  date  of  the  UIC  program,  the 
transferee  shall  submit  such  evidence 
no  later  than  the  date  specified  in  the 
notice  required  pursuant  to 

§  144.28(1)(2). 

***** 

(5)  For  EPA-administered  programs, 
an  owner  or  operator  must  notify  the 
Regional  Administrator  by  certified  mail 
of  the  commencement  of  any  volimtary 
or  involimtary  proceeding  under  Title 
11  (Bankruptcy)  of  the  United  States 
Code  which  names  the  owner  or 
operator  as  debtor,  within  10  business 
days  after  the  commencement  of  the 
proceeding.  Any  party  acting  as 


guarantor  for  the  owner  or  operator  for 
^e  purpose  of  financial  responsibiUty 
must  so  notify  the  Regional 
Administrator,  if  the  guarantor  is  named 
as  debtor  in  any  such  proceeding. 

(6)  In  the  event  of  commencement  of 
a  proceeding  specified  in  paragraph 
(d)(5)  of  this  section,  an  owner  or 
operator  who  has  furnished  a  financial 
statement  for  the  purpose  of 

under  this  section  shall  be  deemed  to  be 
in  violation  of  this  paragraph  until  an 
alternative  financial  assurance 
demonstration  acceptable  to  the 
Regional  Administrator  is  provided 
either  by  the  owner  or  operator  or  by  its 
trustee  in  bankruptcy,  receiver,  or  other 
authorized  party.  AU  parties  shall  be 
prohibited  from  injecting  into  the  well 
until  such  alternate  financial  assiirance 
is  provided. 


(f)*  *  * 

(2)  The  owner  or  operator  of  a  Class 
I.  n  or  m  injection  well  authorized  by 
rule  shall  estabUsh  and  maintain 
mechanical  integrity  as  defined  in 

§  146.8  of  this  chapter  until  the  well  is 
properly  plugged  in  accordance  vdth  an 
approved  plugging  and  abandonment 
plan  pursuant  to  §§  144.28(c)  and 
146.10,  and  a  plugging  and 
abandonment  report  pursuant  to 
§  144.28(k)  is  submitted,  or  until  the 
well  is  converted  in  compUance  with 
§  144.28(j).  For  EPA-administered 
programs,  the  Regional  Admini^ator 
may  require  by  written  notice  that  the 
owner  or  operator  comply  with  a 
schedule  describing  when  mechanical 
intemty  demonstrations  shall  be  made. 

(3)  When  the  Director  determines  that 
a  Class  I  (non-hazardous),  n  or  m 
injection  well  lacks  mechanical  integrity 
pursuant  to  §  146.8  of  this  chapter,  the 
Director  shall  give  written  notice  of  his 
determination  to  the  owner  or  operator. 
Unless  the  Director  requires  immediate 
cessation,  the  owner  or  operator  shall 
cease  injection  into  the  well  within  48 
hours  of  receipt  of  the  Director’s 
determination.  The  Director  may  allow 
plugging  of  the  well  in  accordance  with 
the  requirements  of  §  146.10  of  this 
chapter,  or  require  the  owner  or 
operator  to  perform  such  additional 
construction,  operation,  monitoring, 
reporting  and  corrective  action  as  is 
necessary  to  prevent  the  movement  of 
fluid  into  or  between  USDWs  caused  by 
the  lack  of  mechanical  integrity.  The 
owner  or  operator  may  resume  injection 
upon  receipt  of  written  notification  from 
the  Director  that  the  owner  or  operator 
has  demonstrated  mechanical  integrity 
pursuant  to  §  146.8  of  this  chapter. 

(4)  The  Director  may  allow  me  owner 
or  operator  of  a  well  which  lacks 


mechanical  integrity  pursuant  to 
§  146.8(a)(1)  of  tMs  chapter  to  continue 
or  resume  injection  if  the  owner  or 
operator  has  madd  a  satisfactory 
demonstration  that  there  is  no 
movement  of  fluid  into  or  between 
USDWs. 

*  *  *  *  * 

(1)  Change  of  ownership  or 
operation^  control.  For  EPA- 
administered  programs: 

(1)  The  transferor  of  a  Class  I,  n  or  m 
well  authorized  by  rule  shall  notify  the 
Regional  Administrator  of  a  transfer  of 
ownership  or  operational  control  of  the 
well  at  least  30  days  in  advance  of  the 
proposed  transfer. 

(2)  The  notice  shall  ihclude  a  written 
agreement  between  the  transferor  and 
the  transferee  containing  a  specific  date 
for  transfer  of  ownership  or  operational 
control  of  the  well;  and  a  specific  date 
when  the  financial  responsibility 
demonstration  of  §  144.28(d)  will  be  met 
by  the  transferee. 

-  (3)  The  transferee  is  authorized  to 
inject  unless  he  receives  notification 
from  the  Director  that  the  transferee  has 
not  demonstrated  financial 
responsibility  pursuant  to  §  144.28(d). 
***** 

Subpart  D— Authorization  by  Permit 

12.  Section  144.31  is  amended  by 
revising  paragraph  (a)  and  paragraph 
(c)(2)  and  ad^g  new  paragraph  (e)(10) 
to  read  as  follows: 

§  1 44.31  Application  for  a  permit; 
authorization  by  permit 

(a)  Permit  application.  Unless  an 
imdergrotmd  injection  well  is 
authorized  by  rule  tmder  subpart  C  of 
this  part,  all  injection  activities 
including  construction  of  an  injection 
well  are  prohibited  until  the  owner  or 
operator  is  authorized  by  permit.  An 
owner  or  operator  of  a  well  currently 
authorized  by  rule  must  apply  for  a 
permit  imder  this  section  unless  well 
authorization  by  rule  was  for  the  Ufe  of 
the  well  or  project.  Authorization  by 
rule  for  a  well  or  project  for  which  a 
permit  application  has  been  submitted 
terminates  for  the  well  or  project  upon 
the  effective  date  of  the  permit. 
Procedures  for  applications,  issuance 
and  administration  of  emergency 
permits  are  found  exclusively  in 
§  144.34.  A  RCRA  permit  applying  the 
standards  of  part  264,  subpart  C  cif  this 
chapter  will  constitute  a  UIC  permit  for 
haz^ous  waste  injection  wells  for 
which  the  technical  standards  in  part 
146  of  this  chapter  are  not  generally 
appropriate. 

***** 

(c)*  *  * 
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j[fl)  For  new  injection  wells,  except 
new  wells  in  projects  authorized  under 
§  144.21(d)  or  authorized  by  an  existing 
area  permit'under  §  144.33(c),  a 
reasonable  time  before  construction  is 
expected  to  begin. 
***** 

(e)  *  *  * 

(10)  A  plugging  and  abandonment 
plan  that  meets  the  requirements  of 
§  146.10  of  this  chapter  and  is 
acceptable  to  the  Director. 


Subpart  E — Permit  Conditions 

13.  Section  144.51  is  amended  by 
removing  para^aph  (p),  redesignating 
paragraph  (o)  as  paragraph  (p)  and 
adding  new  paragraphs  (o)  and  (q)  to 
read  as  follows: 

§  1 44.51  Conditions  appiicabie  to  ail 
permits. 

***** 

(o)  A  Class  I,  n  or  in  permit  shall 
include  and  a  Class  V  permit  may 
include,  conditions  which  meet  the 
applicable  requirements  of  §  146.10  of 
this  chapter  to  insure  that  plugging  and 
abandonment  of  the  well  will  not  allow 
the  movement  of  fluids  into  or  between 
USDWs.  Where  the  plan  meets  the 
requirements  of  §  146.10  of  this  chapter, 
the  Director  shall  incorporate  it  into  the 
permit  as  a  permit  condition.  Where  the 
Director’s  review  of  an  application 
indicates  that  the  permittee’s  plem  is 
inadequate,  the  Director  may  require  the 
applicant  to  revise  the  plan,  prescribe 
conditions  meeting  the  requirements  of 
this  paragraph,  or  deny  the  permit.  For 
purposes  of  this  paragraph,  temporary 
or  intermittent  cessation  of  injection 
operations  is  not  abandonment. 
*****. 

(q)  Duty  to  establish  and  maintain 
mechanical  integrity.  (1)  The  owner  or 
operator  of  a  Class  I,  II  of  III  well 
permitted  imder  this  part  shall  establish 
prior  to  commencing  injection  or  on  a 
schedule  determined  by  the  Director, 
and  thereafter  maintain  mechanical 
integrity  as  defined  in  §  146.8  of  this 
chapter.  For  EPA-administered 
programs,  the  Regional  Administrator 
may  require  by  written  notice  that  the 
owner  or  operator  comply  with  a 
schedule  describing  when  mechanical 
integrity  demonstrations  shall  be  made. 

(2)  When  the  Director  determines  that 
a  Class  I,  II,  or  m  well  lacks  mechanical 
integrity  pursuant  tg  §  146.8  of  this 
chapter,  he  shall  give  written  notice  of 
his  determination  to  the  owner  or 
operator.  Unless  the  Director  requires 
immediate  cessation,  the  owner  or 
operator  shall  cease  injection  into  the 
well  within  48  hours  of  receipt  of  the 


Director’s  determination.  The  Director 
may  allow  plugging  of  the  well  pursuant 
to  the  requirements  of  §  146.10  of  this 
chapter  or  require  the  permittee  to 
perform  such  additional  construction, 
operation,  monitoring,  reporting  and 
corrective  action  as  is  necessary  to 
prevent  the  movement  of  fluid  into  or 
between  USDWs  caused  by  the  lack  of 
mechanical  integrity.  The  owner  or 
operator  may  resume  injection  upon 
written  notification  fi-om  the  Director 
that  the  owner  or  operator  has 
demonstrated  mechanical  integrity 
pursuant  to  §  146.8  of  this  chanter. 

(3)  The  Director  may  allow  the  owner 
or  operator  of  a  well  which  lacks 
mechanical  integrity  pursuant  to 
§  146.8(a)(1)  of  this  chapter  to  continue 
or  resume  injection,  if  the  owner  or 
operator  has  made  a  satisfactory 
demonstration  that  there  is  no 
movement  of  fluid  into  or  between 
USDWs. 

14.  Section  144.52  is  amended  by 
revising  paragraph  (a)(7)  to  read  as 
follows; 

§  1 44.52  Establishing  permit  conditions. 

(a)  *  *  * 

(7)  Financial  responsibility,  (i)  The 
permittee,  including  the  transferor  of  a 
permit,  is  required  to  demonstrate  and 
maintain  financial  responsibility  and 
resources  to  close,  plug,  and  abwdon 
the  undergroimd  injection  operation  in 
a  manner  prescribed  by  the  Director 
until: 

(A)  The  well  has  been  plugged  and 
abandoned  in  accordance  with  an 
approved  plugging  and  abandonment 
plan  pursuant  to  §§  144.51(o)  and 
146.10  of  this  chapter,  and  submitted  a 
plugging  and  abandonment  report 
pursuant  to  §  144.51(p);  or 

(B)  The  well  has  b^n  converted  in 
compliance  with  the  requirements  of 
§  144.51(n);  or 

(C)  The  transferor  of  a  permit  has 
received  notice  fiom  the  Director  that 
the  owner  or  operator  receiving  transfer 
of  the  permit,  the  new  permittee,  has 
demonstrated  financial  responsibility 
for  the  well. 

(ii)  The  permittee  shall  show  evidence 
of  such  financial  responsibility  to  the 
Director  by  the  submission  of  a  surety 
bond,  or  other  adequate  assurance,  such 
as  a  financid  statement  or  other 
materials  acceptable  to  the  Director.  For 
EPA  administered  programs,  the 
Regional  Administrator  may  on  a 
periodic  basis  require  the  holder  of  a 
lifetime  permit  to  submit  an  estimate  of 
the  resources  needed  to  plug  and 
abandon  the  well  revised  to  reflect 
inflation  of  such  costs,  and  a  revised 
demonstration  of  financial 
responsibility,  if  necessary.  'The  owner 


or  operator  of  a  well  injecting  hazardous 
waste  must  comply  with  the  financial 
responsibility  requirements  of  subpart  F 
of  this  part. 


PART  146— UNDERGROUND 
INJECTION  CONTROL  PROGRAM: 
CRITERIA  AND  STANDARDS 

1.  The  authority  citation  for  part  146 
continues  to  read  as  follows: 

Authority:  Safe  Drinking  Water  Act,  42 
U.S.C.  300f  et  seq.;  Resource  Conservation 
and  Recovery  Act.  42  U.S.C.  6901  et  seq. 

Subpart  A — General  Provisions 

2.  Section  146.2  is  revised  to  read  as 
follows: 

§  1 46.2  Law  authorizing  these.regulations. 

The  Safe  Drinking  Water  Act,  42 
U.S.C.  300f  et  seq.  authorizes  these 
regulations  and  ail  other  UIC  program 
regulations  referenced  in  40  CFR  part 
144.  Certain  regulations  relating  to  the 
injection  of  hazardous  waste  are  also 
authorized  by  the  Resource 
Conservation  and  Recovery  Act,  42 
U.S.C.  6901  et  seq. 

3.  Section  146.8  is  amended  by 
revising  paragraph  (b)(1)  and  adding 
paragraph  (f)  to  read  as  follows: 

§146.8  Mechanical  integrity. 
***** 

(b)  *  *  * 

(1)  Following  an  initial  pressure  test, 
monitoring  of  the  tubing-casing  annulus 
pressure  with  sufficient  frequency  to  be 
representative,  as  determined  by  the 
Director,  while  maintaining  an  annulus 
pressure  different  from  atmospheric 
pressure  measured  at  the  surface; 

*  *  *  •  *  *  * 

(f)  'The  Director  may  require 
additional  or  alternative  tests  if  the 
results  presented  by  the  owner  or 
operator  under  §  146.8(e)  are  not 
satisfactory  to  the  Director  to 
demonstrate  that  there  is  no  movement 
of  fluid  into  or  between  USDWs 
resulting  from  the  injection  activity. 

Subpart  B — Criteria  and  Standards 
Applicable  to  Class  I  Weils 

§146.15  [Removed] 

4.  Section  146.15  is  removed. 

Subpart  C — Criterid  and  Standards 
Applicable  to  Class  II  Wells 

§146.25  [Removed] 

5.  Section  146.25  is  removed. 
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Subpart  D — Criteria  and  Standards 
Applicabie  to  Ciass  iii  Welis 

§  1 46.35  [Removed] 

6.  Section  146.35  is  removed. 

Subpart  F— Criteria  and  Standards 
Applicable  to  Class  V  Injection  Weils 

§146.52  [Amended] 

7.  Section  146.52  is  amended  by 
removing  paragraph  (a)  and' 
redesignating  paragraph  (b)  as  paragraph 
(a)  and  by  adding  and  reserving  a  new 
paragraph  (b). 

(FR  Doc.  93-29410  Filed  12-2-93;  8:45  am] 
BILUNG  CODE  e560-50-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-7590] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATE:  The  effective  date  of 
each  community’s  suspension  is  the 
third  date  (“Susp.”)  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street  SW., 
room  417,  Washington,  DC  20472,  (202) 
646-2717. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 


aimed  at  protecting  lives  and  new 
construction  fi'om  future  flooding. 

Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  commimities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  commimities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
w'ill  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  {he 
special  flood  hazard  areas  in  these 
commimities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal  ' 
Emergency  Management  Agency’s 
initial  flood  insurance  map  of  .the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 

4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column. 

The  Deputy  Associate  Director  finds 
that  notice  and  public  comment  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 


management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Deputy  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  Regulatory 
Flexibility  Act  bec^usO  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
*  longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291,  Federal 
Regulation,  February  17, 1981,  3  CFR, 
1981  Comp.,  p.  127.  No  regulatory 
impact  analysis  has  been  prepared. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26, 1987,  3  CFR.  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR.  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 
Flood  insurance.  Floodplains. 
Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
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19?%'  iomp.,  p.  329;  E.0. 12127, 44  FR 19367, 
3  CFR,  1979  Qnnp.,  p.  376. 


§64.6  [Amended] 

2.  The  tables  published  imder  the  authority  of  §  64.6  are  amended  as  follows: 


f 

state/location 

Community 
No.  1 

Effective  date  of  authorization/cancellation  of 
sale  of  flood  insurance  in  community 

Current  effec¬ 
tive  map  date 

Date  certain 
federal  assist¬ 
ance  no  longer 
available  in 
special  flood 
harzard  areas 

Region  1 

Rhode  Island:  North  Smithfield,  town  of,  Prov¬ 
idence  County. 

440021 

May  6,  1975,  Emerg;  Aug.  1,  1978,  Reg; 
Dec.  3, 1993,  Susp. 

Dec.  3,  1993  ... 

Dec.  3, 1.993. 

Region  III 

Pennsylvania: 

Aug.  26,  1974,  Emerg;'  Sept.  17,  1980,  Reg; 
Dec.  3, 1993,  Susp. 

Sept.  30,  1993 

Do. 

Aldan,  township  of,  Delaware  County . 

420401 

Bethel,  township  of,  Delaware  County . 

421606 

May  9,  1978,  Emerg;  Aug.  10,  1979,  Reg; 
Dec.  3, 1993,  Susp. 

Sept.  30, 1993 

Do. 

Brookhaven,  borough  of,  Delaware  Coun¬ 
ty- 

420403 

Oct  22,  1971,  Emerg;  Feb.  14,  1976,  Reg; 
Dec.  3, 1993,  Susp. 

Sept  30, 1993 

Do. 

Chester,  city  of,  Delaware  County . 

420404 

Dec.  10,  1971,  Emerg;  Aug.  1,  1979,  Reg; 
Dec.  3, 1994,  Susp. 

Sept  30,  1993 

Do. 

Clifton  Heights,  borough  of,  Delware 
County. 

420407 

Aug.  18,  1972,  Emerg;  May  16,  1977,  Reg; 
Dec.  3, 1993,  Susp. 

Sept  30,  1993 

Do. 

Colwyn,  borough  of,  Delaware  County  .... 

420409 

Sept  15,  1972,  Emerg;  May  2,  1977,  Reg; 
Dec.  3, 1993,  Susp. 

Sept  30, 1993 

Do. 

CoTKord,  township  of,  Delaware  County  . 

420410 

Feb.  25,  1972,  Emerg;  Jan.  5,  1978,  Reg; 
Dec.  3, 1993,  Susp. 

Sept.  30,  1993 

Do. 

Darby,  township  of,  Delaware  County  . 

421603 

Nov.  8,  1974,  Emerg;  April  3,  1984,  Reg; 
Dec.  3, 1993,  Susp. 

Sept.  30,  1993 

Do. 

Eddystone,  borough  of,  Delaware  County 

420413 

Sept  15,  1972,  Emerg;  Feb.  2,  1977,  Reg; 
Dec.  3, 1993,  Susp. 

Sept  30,  1993 

Do. 

Folcroft,  borough  of,  Delaware  County  .... 

420415 

Feb.  2,  1973,  Emerg;  Aug.  1,  1977,  Reg; 
Dec.  3, 1993,  Susp. 

Sept.  30, 1993 

Do. 

Middletown,  towrtship  of,  Delaware  Coun¬ 
ty- 

420422 

Dec.  1,  1972,  Emerg;  Feb.  15,  1979,  Reg; 
Feb.  15, 1979,  Susp;  Mar.  12, 1979,  Rein; 
Dec.  3, 1993,  Susp. 

Sept  30, 1993 

Do. 

Ridley,  township  of,  Delaware  County . 

420429 

Sept.  8,  1972,  Emerg;  Jan.  6,  1983,  Susp; 
Dec.  3, 1993,  Rein. 

Sept.  30,  1993 

Do. 

Rose  Valley,  borough  of,  Delaware 
County. 

420431 

May  12,  1972,  Emerg;  Feb.  2,  1977,  Susp; 
Dec.  3, 1993,  Rein. 

Sept.  30, 1993 

Do. 

Parkside,  borough  of,  Delaware  County  .. 

420426 

Dec.  10,  1971,  Emerg;  July  5,  1977,  Susp; 
Dec.  3, 1993,  Rein. 

Sept.  30, 1993 

Do. 

Springfield,  township  of,  Delaware  Coun¬ 
ty- 

420434 

Nov.  26,  1971,  Emerg;  Jan.  19,  1978,  Susp; 
Dec.  3, 1993,  Rein. 

Sept.  30, 1993 

.  Do. 

Thombury,  township  of,  Delaware  County 

425390 

Aug.  6,  1971,  Emerg;  July  24,  1973,  Reg; 
July  1,  1977,  Susp;  July  24,  1977,  Rein;- 
Dec.  3, 1993,  Susp. 

Sept.  30,  1993 

Do. 

Upland,  borough  of,  Delaware  County . 

420438 

Dec.  3,  1971,  Emerg;  Dec.  10,  1976,  Reg; 
Dec.  3, 1993,  Susp. 

Sept  30,  1993 

Do. 

Upper  Darby,  township  of,  Delaware 
County. 

420440 

Dec.  10,  1971,  Emerg;  Mar.  1,  1978,  Reg; 
Dec.  3, 1993,  Susp. 

Sept.  30,  1993 

Do. 

Upper  Province,  township  of,  Delaware 
County. 

420441 

Dec.  3,  1971,  Emerg:  June  15,  1977,  Reg; 
Dec.  3,  1993,  Susp. 

Sept  30, 1993 

Do. 

Region  iV 

Kentucky:  Augusta,  city  of.  Bracken  County  ... 

210022 

Feb.  26,  1975,  Emerg;  Sept.  16,  1988,  Reg; 
Dec.  3, 1993,  Susp. 

Dec.  3,  1993  ... 

Do. 

Mississippi:  Smith  County,  Unincorporated 
Areas. 

280306 

June  8,  1990,  Emerg;  July  1,  1991,  Reg; 
Dec.  3,  1993,  Susp. 

Dec.  3,  1993  ... 

Do. 

North  Ceirolina: 

Davie  County,  Unincorporated  Areas  . 

370308 

Dec.'  23,  1975,  Emerg;  Mar.  21,  1980,  Reg: 
Dec.  17, 1993,  Susp. 

Dec.  17, 1993  . 

Dec.  17, 1993. 

Winston-Salem,  city  of,  Forsythe  County  . 

Region  VII 

375360 

Mar.  19,  1971,  Emerg;  Aug.  31,  1973,  Reg; 
Dec.  17, 1993,  Susp. 

Dec.  17. 1993  . 

Do. 

Missouri:  Rolla,  city  of,  Phelps  County  . 

j  290285 

Feb.  15,  1974,  Emerg;  Sept  30,  1977,  Reg; 
Dec.  17, 1993,  Susp. 

Dec.  17, 1993  . 

Do. 

Code  for  reading  third  column:  Emerg. — Emergency;  Reg. — Regular;  Susp —  Suspension. 


(Catalog  of  Federal  Domestic  Assistance  No.  83.100,  "Flood  Insurance.’’) 
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Issued:  November  30.  1993. 

Robert  VoUand, 

Acting  Deputy  Associate  Director,  Mitigation  Directorate. 
[FR  Doc.  93-29639  Piled  12-2-93;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  oiles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persorrs  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  33 

[Docket  No.  93-ANE-45;  Notice  No.  33- 
ANE-03] 

Special  Conditions;  General  Electric 
Aircraft  Engines  Model(s)  GE90-75B/- 
85BA-76B  Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  General  Electric  (GE) 
Aircraft  Engines  Model(s)  GE90-75B/- 
8.3B/-76B  turbofon  engines.  The 
applicable  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  tne  protection  of  these  systems  from 
medium  and  large  bird  ingestion.  This 
notice  proposes  the  additional  safety 
standanls  which  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  airworthiness  standards  of  part 
33  of  the  Federal  Aviation  Regulations 
(FAR). 

DATES:  Comments  must  be  submitted  on 
or  before  January  18, 1994. 

ADDRESSES:  Comments  on  this  proposal 
may  be  submitted  in  triplicate  to: 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attn:  Rules 
Docket  No.  93-ANE-45, 12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803-5299.  Comments 
must  be  marked:  Docket  No.  93-ANE- 
45.  Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Golinski,  Engine  and  Propeller 
Standards  Staffi  ANE-110,  Engine  and 
Propeller  Directorate,  Aircraft 
Certification  Service,  FAA,  New 
England  Region,  12  New  England 
Executive  Park,  Burlington, 


Massachusetts  01803-5229;  telephone 
(617)  238-7119;  fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION:  . 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  imder  DATES, 
will  be  considered  by  the  Administrator 
before  taking  action  on  the  proposal. 

The  proposal  contained  in  ffiis  notice 
may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  special  conditions.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  proposal  will  be  filed  in  the  docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
“Comment  to  Docket  No.  93-ANE-45.” 
The  postcard  will  be  date  stamped  and 
retximed  to  the  commenter. 

Background 

On  December  16, 1991,  General 
Electric  Aircraft  Engines  applied  for 
type  certification  of  Model(s)  GE90- 
75B/-85B/-76B  turbofan  engines.  The 
FAA  has  determined  that  the  current 
foreign  object  ingestion  requirements  of 
§  33.77(a)  for  four  pound  birds;  and 
§  33.77(b)  for  one  and  one-half  pound 
flocking  birds,  do  not  adequately 
represent  the  bird  threat  encountered  in 
service.  A  study  of  in-service  bird 
ingestion  events  has  indicated  a  need  to 
modify  the  bird  ingestion  requirements 
for  this  application  to  ensure  design 
integrity  and  demonstrate  an  adequate 
level  of  safety. 

The  FAA  has  concluded  that 
additional  safety  standards  must  be 
applied  to  GE  Model(s)  GE90-75B/- 


85B/-76B  turbofan  engines  to 
demonstrate  that  they  are  capable  of 
acceptable  operation  after  medium  and 
large  bird  ingestion.  The  applicable 
airworthiness  requirements  do  not 
contain  adequate  or  appropriate  safety 
standards  for  type  certification  with 
respect  to  the  new  design  criteria.  This  - 
new  design  criteria  assumes  the  actual 
bird  threat  encoimtered  in  service. 

Type  CertifiGation  Basis 

Under  the  provisions  of  §  21.101  of 
the  FAR,  General  Electric  Aircraft 
Engines  must  show  that  the  GE  Model(s) 
GE90-75B/-85B/-76B  turbofan  engines 
meet  the  requirements  of  the  applicable 
regulations  in  effect  on  the  date  of  the 
application.  Those  Federal  Aviation 
Regulations  are  §  21.21  and  part  33, 
effective  Februeuy  1, 1965,  as  amended 
through  August  10, 1990,  Amendment 
33-14. 

The  Administrator  finds  that  the 
applicable  airworthiness  regulations  in 
part  33,  as  amended,  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  GE90  series  turbofan  engine 
because  of  its  unique  design  criteria. 
Therefore,  the  Administrator  proposes 
these  special  conditions  vmder  the 
provisions  of  §  21.16  to  establish  a  level 
of  safety  equivalent  to  that  established 
in  the  reflations. 

Si>ecim  conditions,  as  appropriate,  £ire 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice  and  opportunity 
for  comment,  as  required  by  §  §  11.28 
and  11.29(b),  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §  21.101(b)(2). 

Conclusion 

This  action  affects  only  GE  Model(s) 
GE90-75B/-85B/-76B  turbofan  engines. 
It  is  not  a  rule  of  general  applicability 
and  affects  only  the  manufacturer  who 
applied  to  the  FAA  for  approval  of  these 
new  design  criteria  on  the  engine. 

List  of  Subjects  in  14  CFR  Part  33 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  continues  to  read  as 
follows: 

Authority:  49  U.S.C.  app.  1354(a),  1421, 
1423;  49  U.S.C.  106(g);  14  CFR  21.16,  and  14 
CFR  11.28. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
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following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
General  Electric  Company  GE90  series 
turbofan  engine. 

In  lieu  of  the  requirements  of  FAR 
§  33.77  (a)  and  (b),  the  following  tests  ' 
and  analyses  must  be  conducted,  unless 
compliance  can  be  shown  by  alternate 
methods  acceptable  to  the 
Administrator 

(a)  It  must  be  shown  that  the  ingestion 
of  a  single  large  bird,  under  the' 
conditions  prescribed  in  appendix  A, 
will  not  cause  the  engine  to: 

(1)  Catch  fire: 

(2)  Release  hazardous  fi^tgments 
through  the  engine  casing; 

(3)  Generate  loads  greater  than  those 
ultimate  loads  specified  under 

§  33.23(a); 

(4)  Lose  the  ability  to  be  shut  down; 
or 

(5)  Generate  other  conditions 
hazardous  to  the  aircraft 

(b)  Alternatively,  if  compliance  with 
the  bird  ingestion  requirements  of 
paragraph  (a)  of  this  special  condition  is 
not  established,  the  applicant  mxist 
demonstrate  that  compliance  with  the 
containment  requirements  of  §  33.94(a) 
constitutes  a  more  severe  demonstration 
than  the  requirements  of  paragraph  (a) 
of  this  special  condition.  The  engine 
type  certification  documentation  will 
than  be  endorsed  to  reflect  this 
alternative  compliance  method. 

Appendix  A — Large  Bird  Ingestion  Test 
Procedures 

(a)  The  test  shall  be  conducted  with  the 
engine  stabilized  at  rated  takeoff  thrust  for 
the  test  day  ambient  conditions  prior  to  the 
ingestion. 

(b)  The  test  shall  be  conducted  using  one 
eight-pound  bird  targeted  at  the  most  critical 
location  and  ingested  at  a  bird  speed  of  200 
knots. 

(c)  Power  lever  movement  is  not  permitted 
within  15  seconds  following  the  ingestion 
event. 

(c)  It  must  be  shown  that  the  ingestion  of 
medium  birds,  under  the  (xmditions 
prescribed  in  appendix  B.  will  not  cause  the 
engine  to: 

(1)  Sustain  more  than  a  25  percent  thrust 
loss: 

(2)  Be  shut  down  during  the  required  run- 
on  demonstration  prescribed  in  appendix  B; 

(3)  Exceed  any  engine  operating  limitations 
to  the  extent  that  the  engine  cannot  comply 
with  this  section;  or 

(4)  Generate  other  conditions  hazardous  to 
the  aircraft 

Appendix  B — Medium  Bird  Ingestion  Test 
Procedures 

(a)  The  ingestion  test  shall  be  conducted 
with  the  engine  stabilized  at  rated  takeoff 
thrust  for  the  test  day  ambient  conditions 
prior  to  the  ingestion. 

(bl  The  test  shall  be  conducted  to  simulate 
a  flock  encounter,  with  all  birds  Ingested 


within  approximately  one  second,  and  using 
the  more  severe  of  the  following  bird  weight 
quantity  combinations: 

(1)  Six  1.5-poimd  and  one  2.5-pound  birds. 

(2)  Four  2.5-poimd  birds. 

(c)  Bird  targeting  shall  be  one  2.S-pound 
bi^  at  the  core  primary  flow  path,  and  the 
remaining  birds  target^  at  critical  fan  rotor 
locations. 

(d)  Bird  ingestion  velocity  shall  be  the 
most  critical  velocity  between  VI  minimum 
through  250  knots. 

(e)  Power  lever  movements  between  stages 
must  occur  in  10  seconds  or  less.  The 
following  test  schedule  will  be  used  as  the 
post-ingestion  run-on  demonstration: 

(1)  Two  minutes  with  no  power  lever 
movement. 

(2)  Three  minutes  at  75  percent  of  takeoff 
thmst. 

(3)  Six  minutes  at  75  percent  of  maximum 
continuous  thrust. 

(4)  Six  minutes  at  50  percent  of  maximum 
conUnuous  thrust. 

(5)  One  minute  at  approach  idle. 

(6)  Two  minutes  at  75  percent  of  takeoff 
thnist. 

(7)  Retard  throttle  to  idle. 

(8)  Shut  down  the  engine. 

(f)  An  analysis  or  component/engine  test(s) 
acceptable  to  the  Administrator  sh^l  be 
conducted  to  determine  the  critical  Ingestion 
parameters  for  medium  bird  ingestion  that 
relates  to  airspeeds  from  Vl  minimum 
through  250  knots.  The  analysis  fx  tastfs) 
must  also  show  satisfectory  engine  operation 
for  medium  bird  ingestion  at  the  most  severe 
ambient  operating  condition  approved  for  the 
engine  that  may  be  experienced  in  service. 

(d)  It  must  be  shown  that  engine  spinner 
impact  by  one  large  bird  and  by  the  sin^e 
largest  medium  bird,  under  the  respective 
conditions  prescribed  in  appendices  A  and  B. 
will  not  affect  the  en^e  to  the  extend  that 
it  cannot  comply  wim  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  special 
condition. 

Issued  in  Burlington,  Massachusetts,  on 
November  19, 1993. 

Mark  C  Fulmer, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  93-29584  Filed  12-2-93;  8:45  am) 
BttAMQ  CODE  4S10-13-M 


14CFRPart71 

[Airspace  Docket  Na  93-ASW-41] 

Proposed  Establishment  of  Class  E 
Airspace:  Texarkana,  AR 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. , 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Texarkana. 
AR  Controlled  airspace  to  the  surface  is 
needed  during  the  hours  that  the  control 
tower  is  closed.  Airspace 
reclassification,  effe^ve  September  16. 
1993,  has  discontinued  the  use  of  the 


term  “control  zone.”  Airspace 
designated  from  the  surface  of  an  airport 
where  there  is  no  operating  control  * 
tower  is  now  Class  E  airspace.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  to 
contain  instniment  flight  rule  (IFR) 
operations  during  the  hours  that  the 
control  tower  is  dosed. 

DATES:  Comments  must  be  received  on 
or  before  January  14. 1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 

System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
93-ASW-41,  Department  of 
Transportation,  Federal  Aviation 
Admidstration,  Fort  Worth,  TX  76193- 
0530. 

The  official  dockd  may.  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel,  Southwest  Region.  Federal 
Aviation  Administration,  4400  Blue 
Motmd  Road,  Fort  Worth,  TX,  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  An 
informal  do<^et  may  also  be  examined 
during  normal  business  hours  at  the 
System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region.  Federal 
Aviation  Administration,  4400  Blue 
Moimd  Road,  Feat  Worth.  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joe  Chaney,  System  Management 
Branch,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530;  telephone:  817- 
624-5531. 

SUPPLEMENTARY  IM^ORMATXM: 

Comments  Invited 

Interested  parties  are  invited  to 
articipate  in  this  proposed  rdemaking 
y  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  sp>ecifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  under  the 
caption  “Addresses.”  Commenters 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  on  this  notice 
must  submit,  with  those  comments,  a 
self-addressed,  stamped,  pc^tcard 
containing  the  following  statement; 

“Comments  to  Airspace  Docket  No. 
93-ASW-41.”  The  p^tcard  will  be  date 
and  time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
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date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  pn^osal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  at  4400 
Blue  Movmd  Road,  Fort  Worth  TX,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
System  Management  Branch, 

Department  of  Transportation,  Federal 
Aviation  Administration,  Fort  Worth, 

TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM’s  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regiilations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Texarkana, 
AR.  During  the  hours  that  the  control 
tower  is  closed  controlled  airspace  to 
the  surface  is  needed  to  contain  IFR 
operations  at  Texarkana  Regional 
Airport,  Texarkana,  AR.  Airepace 
reclassification,  effective  September  16, 
1993,  discontinued  the  use  of  the  term 
“control  zone.”  Designated  airspace 
from  the  surface  of  an  airport  where 
there  is  no  operating  control  tower  is 
now  Class  E  airspace.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  Class  E  airspace,  during  the 
hours  that  the  control  tower  is  closed  for 
IFR  operators  at  Texarkana  Regional 
Airport. 

Tne  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designated  as  surface  areas  for  airports 
are  published  in  Paragraph  6002  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
Class  E  airspace  designation  listed  in 
this  document  would  be  published 
subsequentlv  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 


is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [Amended] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  aap.  1348(a),  1354(a), 
1510:  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  references  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 

Airspace  Designations  and  Reporting 
Points,  dated  J\me  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6002  Qass  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 

***** 

ASW  AR  F.2  Texarimna,  AR  (New) 

Texarkana  Regional-Web  Field  AR 
(latitude  33®27'13''N.  longitude 
93®59'28''W.) 

That  airspace  within  a  4.2-mile  radius  of 
Texarkana  Regional-Webb  Field.  This  Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 

Issued  in  Fort  Worth,  TX,  on  November  19, 
1993. 

Larry  L.  Craig, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

{FR  Doc.  93-29593  Filed  12-2-93;  8:45  am] 

BIUJNO  CODE 


14  CFR  Part  71 

[Airspaca  Docket  No.  93-ANM-37] 

Proposed  Amendment  to  Class  D 
Airspace;  Ogden,  UT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  the  Ogden,  Hill  Air  Force  Base 
(AFB),  Utah  (UT),  Class  D  airspace.  This 
action  is  necessary  to  correct  an  error  in 
the  airspace  description  inadvertently 
committed  during  the  airspace 
reclassification  process.  This  action 
would  reduce  the  size  of  the  Ogden,  Hill 
AFB,  UT,  Class  D  airspace.  Airspace 
Hiclassification,  in  effect  as  of 
September  16, 1993,  has  discontinued 
the  use  of  the  term  “control  zone,” 
replacing  it  with  the  designation  “Class 
D  airspace.’*  The  area  would  be  depicted 
on  aeronautical  charts  for  pilot 
reference. 

DATES:  Comments  must  be  received  on 
or  before  January  10, 1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  ANM-530, 
Federal  Aviation  Administration, 

Docket  No.  93-ANM-37, 1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Riley,  ANM-537,  Federal 
Aviation  Administration,  Docket  No. 
93-ANM-37, 1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  nximber:  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  ffie  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 

'  Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
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with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

"Comments  to  Airspace  Docket  No.  93- 
ANM-37.”  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commxmications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in,  the 
light  of  comments  received.' All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM’s 

Any  person  may  obtedn  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Ad^nistration,  System 
Management  Branch,  ANM-530, 1601 
Lind  Avenue  SW.,  Renton,  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  futvue 
NPRM’s  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  wUch 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an ' 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  D  airspace  at  Ogden,  Hill 
AFB,  UT,  to  correct  an  error  in  the  Class 
D  airspace  description.  During  the 
airspace  reclassification  process,  the 
Class  D  airspace  for  Hill  AFB  was 
miscalculated  resulting  in  the 
designation  of  more  controlled  airspace 
than  necessary.This  action  would 
correct  that  error.  Airspace 
reclassification,  in  effect  as  of 
September  16, 1993,  has  discontinued 
the  use  of  the  term  “control  zone,” 
replacing  it  with  the  designation  “Class 
D  airspace.”  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  D  airspace 
areas  are  published  in  Paragraph  5000  of 
FAA  Order  7400.9A  dated  June  17, 

1993,  and  effective  September  16, 1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298,  July  6, 1993). 
The  Class  D  airspace  designation  listed 
in  this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fiequent  and 


routine  amendments  are  necessary  to 
keep  them  operationally  cxurant.  It, 
therefore.  (1)  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866;  (2)  is  not  a  “significant 
rule”  imder  DOT  Regulatory  Policies 
and  Procedvires  (44  ^  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  ^11 
.only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  lhat  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71 -{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 

Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  5000  General  * 

***** 

ANM  UT  D  Ogden,  Hill  AFB.  UT  (Revised) 
Ogden.  Hill  AFB,  UT 
(lat.  41‘D7'25''N,  long.  lll'‘58'23"  W) 
Ogden-Hinckley  Airport 
(lat.  41®11'46"  N,  long.  112'‘00'44"  W) 

That  airspace  extending  upward  Grom  the 
surface  to,  but  not  including,  7,800  feet  MSL 
within  the  4.3-mile  radius  of  the  Ogden- 
Hinckley  Airport  and  the  4.3-mile  radius  of 
the  Hill  AFB;  excluding  that  airspace  within 
the  Ogden-Hinckley  Airport,  UT,  Class  D  area 
when  it  is  effective. 

***** 

Issued  in  Seattle,  Washington,  on 
November  19, 1993. 

Helen  M.  Parke, 

Assistant  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 

[FR  Doc.  93-29596  Filed  12-2-93;  8:45  am] 
BILUNQ  CODE 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ANM-38] 

Proposed  Amendment  to  Class  E 
Airspace;  West  Yellowstone,  MT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  wotild 
amend  the  West  Yellowstone.  Montana, 
Clfiss  E  Airspace.  This  action  is 
necessary  to  correct  an  error  in  the 
airspace  description  inadvertently 
omitted  during  the  airspace 
reclassification  process.  This  action 
would  amend  the  WesJ  Yellowstone, 
Montana.  Class  E  airspace  firom  full-time 
back  to  part-time.  Airspace 
reclassification,  in  effect  as  of 
September  16, 1993,  has  discontinued 
the  use  of  the  term  “transition  area,” 
replacing  it  with  the  designation  “Class 
E  airspace.”  This  amendment  would 
bring  publications  up-to-date  giving 
continuous  information  to  the  aviation 
public. 

DATES:  Comments  must  be  received  on 
or  before  January  10, 1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
System  Management  Branch,  ANM-530, 
Federal  Aviation  Administration. 

Docket  No.  93-ANM-38, 1601  Lind 
Avenue  SW.,  Renton,  Washington, 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Riley,  ANM-537,  Federal 
Aviation  Administration,  Docket  No. 
93-ANM-38, 1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  number:  (206)  227-2537. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by.  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
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to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

“Comments  to  Airspace  Docket  No.  93- 
ANM-38.”  The  postcard  will  bo  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  bie  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  ANM^30, 1601 
Lind  Avenue  SW.,  Renton,  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM’s  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  wMch 
describe  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  E  airspace  at  West 
Yellowstone.  Montana,  to  correct  an 
error  in  the  Class  E  airspace  description. 
During  the  airspace  reclassification 
process  the  language  designating  the 
Class  E  airspace  as  part-time  was 
inadvertently  omitted.  This  action 
would  correct  that  error.  Airspace 
reclassification,  in  effect  as  of 
September  16, 1993,  has  discontinued 
the  use  of  the  term  “transition  area,’* 
and  airspace  extending  upward  from 
700  feet  or  more  above  the  surfece  of  the 
earth  is  now  Gass  E  airspace.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  siMace 
of  the  earth  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9A  dated  June 
17, 1993,  and  effective  September  16, 
1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  HI  36298, 
July  6. 1993).  The  Gass  E  airspace 
designation  listed  in  this  document 


would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore.  (1)  is  not  a  “significant 
regulatory  action”  imder  Executive 
Order  12866;  (2)  is  not  a  “significant 
rule”  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  prom\ilgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  nxunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposed  to  amend  14  CFR  part  71  as 
follows: 

PART71— (AMENOED) 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CTR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

S71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 

Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005  Qass  E  Airspace  areas 
extending  upward  from  700 feet  or  more 
above  the  surface  of  the  earth. 

***** 

ANM  MT  E5  West  Yellowstoae,  MT 
(Amendedl 

West  Yellowstone,  Yellowstone  Airport,  MT 

(lat  44*41'19"  N,  long.  111»07'04"  W) 

Targy  NDB  (Lat  44°34'32"  N,  Long. 
111*11'51"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  4.3  miles  west 
and  8.3  miles  east  of  the  026  degree  and  206. 
degree  bearings  from  the  Targy  NDB 
extending  from  15.7  miles  northeast  to  16.1 
miles  southwest  of  the  NDB;  that  airspace 
extending  upward  from  1,200  feet  above  the  - 
surface  within  4.3  miles  each  side  of  the  209 
degree  bearing  from  the  NDB  extending  from 


the  NDB  to  36.2  miles  southwest  of  the  NDB, 
and  within  4.3  miles  each  side  of  the  304 
degree  bearing  from  the  NDB  extending  from 
the  NDB  to  the  east  edge  of  V-343;  that 
airspace  extending  upward  from  10,700  feet 
MSL  within  a  25.3-mile  radius  of  the  Targy 
NDB  extending  clockwise  from  the  081 
degree  bearing  from  the  NDB  to  4.3  miles  east 
of  the  236  degree  bearing  from  the  NDB  and 
within  4.3  miles  each  side  of  the  236  degree 
bearing  from  the  NDB  extending  from  the 
NDB  to  43.5  miles  southwest  of  the  NDB;  that 
airspace  extending  upward  from  12,000  feet 
MSL  within  a  30.5-mile  radius  of  the  Targy 
NDB  extending  clockwise  from  the  026 
degree  bearing  from  the  NDB  to  the  081 
degree  bearing  from  the  NDB;  that  airspace 
extending  upward  from  13,000  feet  MSL, 
within  a  30.5-mile  radius  of  the  Targy  NDB, 
extending  clockwise  from  the  313  degree 
bearing  to  the  026  degree  bearing  from  the 
NDB,  excluding  that  portion  that  overlies  V- 
298  and  V-343.  This  Class  E  airspace  shall 
be  effective  during  the  specified  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmea  The  effective  dates  and  times 
thereafter,  will  be  continuously  published  in 
the  airport/fiacility  directory. 

*  •  *  *  • 

Issued  in  Seattle,  Washington,  on 
Novemba  22, 1993. 

Helen  M.  Parke, 

Assistant  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 

[FR  Doc  93-29597  Filed  12-2-93;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-AWP-4] 

Proposed  Atteration  of  Jet  Routes  J-86 
and  J-82 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Supplemental  notice  of 
proposed  nilemaking  (SNPRM). 

SUMMARY:  This  supplemental  notice 
amends  a  previous  proposal  to  alter  Jet 
Route  J-86  from  the  Boulder  Gty,  NV, 
Very  High  Frequency  Omnidire^onal 
Range/Tactical  Air  Navigation 
(VORTAC)  to  the  Beatty.  NV.  VORTAC. 
Extending  J-86  would  enable  air  traffic 
controllers  to  provide  pilots  with  an 
alternate  route  from  Boulder  Gty 
VORTAC  to  the  Beatty  VORTAC  during 
the  times  Restricted  Area  R-4808S  is  in 
use.  Jet  Route  J-92  was  inadvertently 
omitted  from  the  original  proposal. 
Therefore,  this  action  would  also  realign 
J-92  direct  from  the  Boulder  Gty 
VORTAC  to  the  Beatty  VORTAC. 
providing  a  route  that  is  normally 
requested  by  pilots.  This  action  would 
enhance  the  traffic  flow  and  reduce  the 
controllers’  workload. 

DATES:  Comments  must  be  received  on 
or  before  January  18. 1994. 
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ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  AWP-500,  Dc^et  No. 
93-AWP-4,  Federal  Aviation 
Administration,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles,- 
CA  90009. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procediues  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiiments  as  they  may  desire. 
Comments  that  provide  ffie  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  re^latory 
decisions  on  the  propo^.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
“Comments  to  Airspace  Docket  No.  93- 
AWP-4.”  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 


personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  SNPRM’s 

Any  person  may  obtain  a  copy  of  this 
SNPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Pubhc  Affairs,  Attention:  Public 
Inquiry  Center,  APA-220,  800 
Independence  Avenue,  SW., 

Washington,  DC  20591,  or  by  calling 
(202)  267-3485.  Commuhications  must 
identify  the  notice  niunber  of  this 
SNPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
notices  of  proposed  rulemalung  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A,  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal  ^ 
Aviation  Regffiations  (14  CFR  part  71)  to 
alter  the  descriptions  of  Jet  Route  J-86 
and  J-92.  The  FAA  published  an  earher 
NPRM  to  alter  J-86  on  June  9, 1993  (58 
32313).  Comments  received  in  response 
to  the  NPRM  and  this  NPRM  will  be 
addressed  in  the  final  disposition  of  the 
rule.  Extending  J-86  would  enable  air 
traffic  controllers  to  provide  pilots  with 
an  alternate  route  from  the  Boulder  City 
VORTAC  to  the  Beatty  VORTAC  during 
the  times  Restricted  Area  R-4808S  is  in 
use.  Jet  Route  J-92  was  inadvertently 
omitted  finm  ffie  original  proposal. 
Therefore,  this  action  wmild  also  realign 
J-92  direct  fi'om  the  Bovilder  Qty 
VORTAC  to  the  Beatty  VORTAC, 
providing  a  route  that  is  normally 
requested  by  pilots.  This  action  would 
enhance  the  traffic  flow  and  reduce  the 
controllers’  workload.  Jet  routes  are 
published  in  paragraph  2004  of  FAA 
Order  7400.9A  dated  Jime  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298,  July  6, 1993).  The  jet 
routes  listed  in  this  dociiment  would  be 
published  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necesstiry  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action”  imder  Executive 
Order  12855;  (2)  is  not  a  "significant 
rule”  imder  DOT  Regulatory  Policies 
and  Procedures  (44  ra  11034,  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority'cit^on  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 

Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  2004-Jet  Routes 

***** 

J-8S  [Revised] 

From  Beatty,  NV;  INT  Beatty  131  ®T(115 
“M)  and  Boulder  City,  NV,  284  “T(269  “M) 
radials;  Boulder  City,  Peach  Springs,  AZ; 
Winslow,  AZ;  El  Paso,  TX;  Fort  Stockton,  TX; 
Junction,  TX;  Austin,  TX;  Humble,  TX; 
Leeville,  LA;  INT  Leeville  104®  and  Sarasota, 
FL,  286°  radials;  Sarasota;  INT  Sarasota  103® 
and  La  Belle,  FL,  313®  radials;  La  Belle;  to 
Miami,  FL. 

***** 

J-92  [Revised] 

From  Klamath  Falls,  OR;  via  Mustang,  NV; 
Coaldale,  NV;  Beatty,  NV;  Boulder  City,  NV; 
Drake,  AZ;  Phoenix,  AZ;  Stanfield,  AZ;  INT 
of  Stanfield  145®  and  Tucson,  AZ,  300® 
radials;  Tucson;  to  the  INT  of  Tucson  182® 
radial  and  the  United  States/Mexican  Border. 

*  *  ^  *  *  W 

Issued  in  Washington,  DC,  on  November 
24, 1993. 

Willis  C.  Nelson, 

Manager,  Airspace — Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  93-29588  Filed  12-2-93;  8:45  am] 
BILUNG  CODE  4910-13-M 
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14«I!R  Part  73 

[Airspace  Docket  No.  93-ASO-8] 

Proposed  ^pension  of  Restricted 
Area  R-2917,  De  Funiak  Springs,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
expand  the  lateral  and  vertical 
dimensions  of  Restricted  Area  R-2917, 
De  Funiak  Springs,  FL.  to  increase  the 
size  of  special  use  airspace  around  the 
Space  Detection  and  Tracking  Radar 
(^S-85)  system  located  at  that  site.  The 
U.S.  Air  Force  recently  revised  safety 
regulations  to  require  an  increase  in  the 
protected  area  around  such  installations 
to  reduce  the  potential  hazard  to  aircraft 
which  are  carrying  electroexplosive 
devices.  A  temporary  flight  restriction  is 
currently  in  e^ct  to  increase  the 
protected  area  aroimd  the  FPS-85  radar 
site.  Due  to  a  reorganization  within  the 
Air  Force,  this  action  also  proposes  to 
change  the  title  of  the  current  using 
agency  and  to  include  the  title  of  a 
controlling  agency  for  R-2917. 

DATES:  Comments  must  be  received  on 
or  before  January  18. 1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager.  Air 
Traffic  Division.  ASO-500.  Docket  No. 
93-ASO-8.  Federal  Aviation 
Administration.  P.O.  Box  20636. 

Atlanta,  GA  30320. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel.  Room  916. 800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Gallant,  Military  Operations 
Program  Office  (ATM-420),  Office  of 
Air  Traffic  System  Management,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9361. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 


are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Conunimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

“Comments  to  Airspace  Docket  No.  93- 
ASC)-8.”  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  Send  comments  on 
environmental  and  land  use  aspects  to: 
646  C^/CEVP,  501  DeLeon  St.,  suite 
100,  Eglin  AFB,  FL  32542-5101.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  l^fore  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Adnunistration,  Office  of 
Public  A^irs,  Attention:  Public  Inquiry 
Center,  APA-220, 800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  part  73)  to 
expand  the  lateral  and  vertical 
dimensions  of  R-2917,  De  Funiak 
Springs,  FL.  The  propo.Ted  expansion 
would  increase  the  protected  airspace 
around  an  FPS-85  radar  facility  which 
emits  potentially  hazardous  radio 
frequency  (RF)  energy.  The  RF  radiation 
transmitted  by  the  ITS-85  radar  has  the 
potential  to  activate  electroexplosive 
devices  that  may  be  carried  on  board 
certain  aircraft.  As  a  result  of  a  change 
to  U.S.  Air  Force  safety  regulations,  a 
revised  formula  was  developed  which 
computes  a  larger  area  wherein  the 


FPS-85  radar  poses  a  potential  hazard 
to  aircraft  carrying  electroexplosive 
devices.  C^lrrently,  R-2917  consists  of  a 
circular  area  with  a  1.25-statute-mile 
radius,  extending  from  the  sxirface  to 
5,000  f^eet  mean  sea  level.  As  proposed, 
the  restricted  area  would  be  increased  to 
a  2.5-nautical-mile  radius  circle,  and  the 
upper  limit  would  be  raised  to,  but 
would  not  include.  Flight  Level  230. 

Restricted  Area  R-2917  is  located 
within  the  confines  of  another  existing 
restricted  area,  R-2914A,  which  is 
designated  for  continuous  use  firom  the 
surface  to  xmlimited  altitude.  If 
amended  as  proposed.  Restricted  Area 
R-2917  would  remain  totally  within 
Restricted  Area  R-2914A.  Consequently, 
it  is  not  anticipated  that  the  proposed 
expansion  of  Restricted  Area  R-2917 
would  adversely  impact  air  traffic 
operations  in  the  area. 

Due  to  a  reorganization  within  the  Air 
Force,  this  action  also  proposes  to 
change  the  title  of  the  current  using 
agency  to  U.S.  Air  Force,  Commander, 
Air  Force  Space  Command,  Peterson 
AFB,  CO,  and  to  include  U.S.  Air  Force, 
Eglin  Approach  Control  as  the  title  of  a 
controlling  agency  for  R-2917.  Section 
73.29  of  part  73  was  republished  in  FAA 
Order  7400.8A  dated  March  3, 1993. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  cxurent.  It, 
therefore — (1)  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866;  (2)  is  not  a  “significant 
rule”  imder  DOT  Regulatory  Policies 
and  Procedures  (44  ra  11034  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

An  environmental  review  of  this 
proposal  will  be  conducted  by  the  U.S. 
Air  Force  and  the  FAA  prior  to  an  FAA 
final  decision  on  the  proposal.  The 
results  of  the  review  will  be  addressed 
in  any  subsequent  rulemaking  action. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
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proposes  to  amend  14  CFR  part  73  as 
follows: 

PART  73-4AMENDED] 

1.  The  authority  citation  for  14  CFR  v 
part  73  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a], 
1510, 1522,  E.0. 10854,  24  FR  9565,  3  CFR, 
1959-1963  Comp.,  p.  389;  49  U.S.C.  106(g); 
14  CFR  11.69. 

- 

§73.29  [Amended] 


23, 1993. 

Willis  C  Nelson, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 

(FR  Doc,  93-29587  Filed  12-2-93;  8:45  am) 
BIUMQ  C006  4S10-13-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  . 

Public  Health  Service 


dissemination  projects,  which  was 
published  Tuesday,  November  16, 1993 
(58  FR  60510-60521). 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  K.  Demlo,  Ph.D.,  (301)  594-2453. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  published,  the  proposed  rule 
contained  an  erroneous  telephone 
ntimber  in  the  section  entitled  “FOR 
FURTHER  INFORMATION  CONTACT”. 


R-291 7  De  Funiak  Springs,  FL  [Revised] 

Boundaries.  A  circle  with  a  NM  radius 
centered  at  lat.  30*32'55"N.,  long. 
86‘’12'52''W. 

Designated  altitudes.  Surface  to  but  not 
including  FL  230. 

Time  of  designation.  Continuous. 

Controlling  agency.  U.S.  Air  Force,  Eglin 
Approach  Control. 

Using  agency.  U.S.  Air  Force,  Commander, 
Air  Force  Space  Command,  Peterson  AFB, 
CO. 


42  CFR  Part  67 

RIN  0905-AD30 

Health  Services  Research,  Evaluation, 
Demonstration,  and  Dissemination 
Projects;  Peer  Review  of  Grants  and 
Contracts 

AGENCY:  Public  Health  Services,  DHHS. 
ACTION:  Proposed  rule;  correction. 

SUMMARY:  This  document  contains  the 
correction  to  the  proposed  rule  on 
grants  for  health  services  research, 
evaluation,  demonstration,  and 


Correction  of  Publication 

In  proposed  rule  document  RIN  0905— 
D30  appearing  on  page  60510  in  the 
issue  of  Tuesday,  November  16, 1993,  in 
the  first  column,  uhde£  the  section 
entitled  FOR  FURTHER  INFORMATION 
CONTACT:,  last  line,  the  telephone 
number  listed  as  “(301)  227-8453” 
should  read  “(301)  594-2453”. 

Dated:  November  24, 1993. 

J.  Jarrett  Clinton, 

Administrator,  AHCPR. 

(FR  Doc.  93-29545  Filed  12-2-93;  8:45  am) 
BaXJNQ  CODE  4160-«(MI 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

Request  for  Comments  on  the 
Applicant  for  Designation  in  Hillsdale 
and  Branch  Counties,  Ml 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 

ACTION:  Notice. 

SUMMARY:  FGIS  requests  comments  on 
the  applicant  for  designation  to  provide 
official  inspection  services  in  Hillsdale 
and  Branch  Coimties,  Michigan. 

DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  January  3, 1994. 

ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Homer  E.  Dunn, 
Chief,  Review  Bran^,  Compliance 
Division,  FGIS,  USDA,  Room  1647 
South  Building,  P.O.  Box  96454, 
Washington,  DC  20090-6454. 

SprintMail  users  may  respond  to 
[A:ATTMAIL,0:USDA,ID:A36HDUNN1. 
ATTMAIL  and  FTS2000MA1L  users 
may  respond  to  IA36HDUNN. 

Telecopier  (FAX)  users  may  send 
responses  to  the  automatic  telecopier 
machine  at  202-720-1015,  attention: 
Homer  E.  Dunn.  All  comments  received 
will  be  made  available  for  public 
inspection  at  the  above  ad^ss  located 
at  1400  Independence  Avenue,  S.W., 
during  regular  busine^  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Homer  E.  Dunn,  telephone  202-720- 
8525. 

SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Schneider  Inspection  Service,  Inc. 
(Schneider),  asked  FGIS  to  amend  their 
designation  to  remove  Hillsdale  and 
Branch  cotmties  fi'om  their  assigned 


geographic  area,  in  the  State  of 
Midiigan.  Schneider  has  not  provided 
service  to  these  two  counties;  however, 
Michigan  Grain  Inspection  Services,  Inc. 
(Michigan),  has  provided  service.  In  the 
October  8, 1993,  Federal  Register  (58  FR 
52475),  FGIS  asked  persons  interested 
in  providing  official  services  in 
Hillsdale  and  Branch  covmties  to  submit 
an  application  for  designation. 
Applications  were  due  by  November  9, 
1993.  Michigan,  the  only  applicant, 
applied  for  designation  in  Hillsdale  and 
Branch  coimties,  Michigan,  in  addition 
to  the  area  already  assigned  to  them. 
FGIS  is  publishing  this  notice  to  provide 
interested  persons  the  opportunity  to 
present  comments  concerning  the 
applicant  for  designation  in  Hillsdale 
and  Branch  Coimties,  Michigan. 
Commenters  are  encouraged  to  submit 
reasons  and  pertinent  data  for  support 
or  objection  to  the  designation  of 
Michigan.  All  comments  must  be 
submitted  to  the  Compliance  Division  at 
the  above  address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  FGIS  will 
publish  notice  of  the  final  decision  in 
the  Federal  Register,  and  FGIS  ivill 
send  the  applicant  written  notification 
of  the  decision. 

AUTHORITY:  Pub.  L  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  November  29, 1993 
Neil  E.  Porter 

Director,  Compliance  Division 

[FR  Doc  93-29561  Filed  12-2-93;  8:45  am) 

BAUNO  CODE  3410-EN-f 

Forest  Service 

Northern  Goshawk  Management, 
Southwestern  Region 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice;  reissuance  of  interim 
policy. 

SUMMARY:  The  Regional  Forester  for  the 
Southwestern  Region  of  the  Forest 
Service,  USDA,  is  reissuing  interim 
policy  to  guide  management  of  northern 
goshawk  habitat  in  the  National  Forests 
of  the  Southwestern  Remon. 

The  policy  is  reissued  as  Interim 
Directive  (ID)  R3  2670-93-1  to  Forest 
Service  Manual  Chapter  2670.  The  new 
ED  is  identical  to  the  previous  interim 
directive  R3  2670-92-1,  which  expires 


December  8, 1993,  except  that  section 
13.  Southwestern  Region  Northern 
Goshawk  Inventory  Protocol  1993-1995 
is  added  as  guidance  on  inventory 
methods;  format  and  edit  changes  are 
made  to  refer  to  section  13  in  the  text 
of  the  interim  policy;  and  effective  dates 
are  updated  to  conform  to  continuing 
policy. 

The  new  interim  policy  continues  the 
requirement  that  goshawk  management 
units  (home  ranges)  be  identified  and 
established,  and  managed  whenever  a 
northern  goshawk  site  (active  and/or 
historical)  is  located  on  National  Forest 
System  lands  in  the  Southwestern 
Region. 

DATES:  Interim  Directive  R3  2670-93-1 
will  be  effective  December  8, 1993,  and 
will  expire  on  June  8, 1995. 

ADDRESSES:  Single  copies  of  the  interim 
directive  are  available  by  writing  the 
Regional  Forester,  (2670)  Southwestern 
Region,  Forest  Service,  USDA,  517  Gold 
Avenue,  SW,  Albuquerque,  New 
Mexico,  87102,  or  by  calling  the  number 
listed  in  the  next  section  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Sandy  Boyce,  Wildlife  and  Fisheries 
Management  Staff,  Southwestern 
Region,  805-842-3261. 

SUPPLEMENTARY  INFORMATION:  The 
Regional  Forester  first  issued  an  interim 
policy  policy  for  northern  goshawk 
management  in  the  Southwestern 
Region  on  June  8, 1992.  Notice  of  the 
interim  policy  was  published  in  the 
Federal  Register  on  June  19, 1992,  (57 
FR  27424-27435).  The  intent  of  the 
interim  policy  remains  to  provide 
quality  ^bitat  for  goshawks  (and  their 
prey  species)  within  their  6,000  acre 
home  ranges.  Direction  is  given  for 
managing  specific  portions  of  the 
goshawk  home  range  including  six  30 
acre  nesting  areas,  one  420  acre  Post¬ 
fledgling  family  area  (PFA)  which 
surrounds  the  nesting  areas,  and  one 
5,400  acre  foraging  area  surrounding  the 
nesting  areas  and  the  PFA. 

This  interim  policy  followed  the 
habitat  management  recommendations 
developed  by  a  team  of  scientists  that 
made  up  the  Goshawk  Scientific 
Committee  (GSC).  The  GSC  published 
their  recommendations  in  1992  as  a 
Forest  Service  General  Technical  Report 
(RM-217).  The  GSC  report  is  available 
from  the  Forest  Service,  Rocky 
Moimtain  Forest  and  Range  Experiment 
Station,  240  W.  Prospect  Rd.,  Fort 
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Collins.  Colorado  80526.  The  GSC 
Recommendations  are  also  on  file  at 
National  Forest  Supervisor  Offices  and 
District  Ranger  Stations  throughout  the 
Southwestern  Region. 

An  interagency  goshawk  ’ . 
implementation  team,  composed  of 
biologists  and  habitat  specialists  from 
state  and  federal  agencies,  is  preparing 
a  set  of  recommendations  for 
implementing  the  Regional  Goshawk 
Policy.  Their  draft  recommendations  are 
currently  being  reviewed  and  will  be 
presented  to  the  Regional  Forester  for 
decision.  In  the  meantime,  these  draft 
recommendations  will  be  developed  as 
an  alternative  in  the  Southwestern 


Region’s  upcoming  draft  Environmental 
Impact  Statement,  which  will  amend 
Forest  Plan  Standards  and  Guidelines 
regarding  management  of  goshawk 
habitat. 

While  the  new  interim  directive  may 
remain  in  effect  until  Jime  8, 1955,  the 
(USDA)  Forest  Service  may  decide  upon 
a  final  agency  action  on  this  issue  prior 
to  that  date. 

Dated:  November  23,'. 1993.  '  • 

Larry  Henson, 

Regional  Forester. 

IFR  Doc.  93-29618  Filed  12-2-93;  8:45  ami 
BtLLmC  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Petitions  by  Producing  Rrms  for 
Determination  of  Eligibility  To  Apply 
for  Trade  Adjustment  Assistance 

AGENCY:  Economic  Development 
Administration  (EDA). 

ACTION:  To  give  firms  an  opportunity  to 
comment. 


Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  Oct.  20, 1993^-Hpv.  15, 1993 


Rrm  name 

Address 

Date  petition 
accepted 

Product 

Optenberg,  Inc  . 

1435  S.  7th  Street,  Sheboygan,  Wl 
53081, 

10/27/93 

Drum  weldments  (rollers)  for  use  on  asphalt  paving 
equipment. 

Universal  Rectifiers,  Inc  . 

1613  Cottonwood  Road,  Rosenberg,  TX 
77471. 

11/01/93 

Rectifiers. 

Morris  Bean  &  Company . 

777  East  Hyde  Road,  Yellow  Springs, 
OH  45387. 

11/04/93 

Sand  cast  molds,  architectural  plates  and  turbo-charg¬ 
er  impeller  for  locomotive  engines. 

I.W.  Industries,  Inc  . 

35  Melville  Park  Road,  Melville,  NY 
11747. 

11/03/93 

Plumbing,  lighting  and  irKlustrial  parts. 

National  Frozen  Foods  Cor¬ 
poration. 

Post  Office  Box  9366,  Seattle,  WA  98109 

11/05/93 

Frozen  peas,  carrots,  green  beans  and  com. 

Topco,  Inc  . 

107  Trumbull  Street,  Elizabeth,  NJ  07206 

11/05/93 

Portable  incandescent  lighting. 

Flavors  of  North  America, 
ItK. 

Whistle  Enterprises  Ltd., 
The  Toycrafter. 

303  Northfield  Road,  Northfiekf,  IL  60093 

11/08/93 

Ravorings  for  food. 

1237  East  Main  Street,  Rochester,  NY 
14609. 

11/08/93 

Wood  spinning  tops. 

Phoenix  Dye  Works,  Inc  . 

4755  W.  150th  Street.  Cleveland.  OH 
44135. 

11/10/93 

Package  and  skein  dyed,  100%  multiple  plied  fine 
count  cotton  yam,  uncombed  arxi  combed. 

Prime  Tube,  Inc . 

13101  Eckles  Road.  Plymouth,  Ml  48170 

11/10/93 

Automotive  steering  column  components  and  auto¬ 
motive  cab  components. 

International  Die  Casting, 
Inc. 

14733  South  Avalon  Boulevard,  Gar¬ 
dena,  CA  90248-2009. 

11/12/93 

Zinc  castings  for  bathroom  hardware. 

Taylor  Forge  International, 
Inc. 

Diamond  "B”  Plumbing  & 
Heating,  Inp. 

5577  Tayfor  Drive,  Millington,  TN  38053  . 

11/12/93 

Flanges,  rough  rings,  press  fittings  and  fittings. 

3436  Airport  Drive,  Box  68,  Bellingham, 
WA  98226. 

11/15/93 

Plumbing  pipe. 

The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  eirticles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm’s  workers, 
or  threat  thereof,  and  to  a  decrease,  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division,  room  7023,  Economic 
Development  Administration,  U.S. 


Department  of  Commerce,  Washington, 
D.C.  20230,  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 

Dated:  November  26, 1993. 

Pedro  R.  Garza,  - 

Deptuy  Assistant  Secretary  for  Program 
Operations. 

IFR  Doe.  93-29629  Filed  12-2-93;  8:45  am) 
BKJJNG  CODE  3S10-24-M 


Foreign-Trade  Zones  Board 
[Docket  58-93] 

Foreign-Trade  Zone  62 — Brownsville, 
Texas,  Application  for  Subzone;  Mid 
States  Pipe  Fabricating,  Inc.  (Steel 
Pipe);  Harlingen,  TX 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Brownsville  Navigation 
District,  grantee  of  FTZ  62,  requesting 
special-purpose  subzone  status  at  the 
steel  pipe  fabrication  facilities  of  Mid 
States  Pipe  Fabricating,  Inc.  (Mid 
States),  located  in  Harlingen,  Texas.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
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(15  CS^part  400).  It  was  formally  filed 
on  November  24, 1993. 

The  Mid  States  facility  (18  acres)  is 
located  on  FM  Route  106,  within  the 
Port  of  Harlingen  Complex,  Harlingen, 
Texas,  some  twenty  miles  northwest  of 
the  Port  of  Brownsville.  The  facility  is 
used  to  fabricate  steel  and  steel  alloy 
pipe  (Va"  to  60"  outer  diameter)  used  by 
oil  refineries  and  chemical  processing, 
paper  production,  power  generation, 
and  motor  vehicle  manufacturing 
plants.  Foreign-origin  materials  used  in 
the  manufacturing  process  include:  iron 
and  steel  (alloy  or  non-alloy  including 
carbon,  stainless  and  chrome)  pipes, 
flanges,  elbows,  fittings,  swage  nipples 
and  related  items.  (Foreign  materials 
would  be  admitted  in  privileged  foreign 
status  (19  CFR  146.41)). 

Zone  procedures  would  exempt  Mid 
States  from  Customs  duty  payments  on 
the  foreign  materials  used  in  export 
production  (30%  of  output).  On 
domestic  sales,  the  company  would  be 
able  to  defer  Customs  duties  until 
finished  products  are  shipped  fiom  the 
plant.  Foreign  materials  and  finished 
products  held  for  export  would  be 
eligible  for  an  exemption  from  certain 
state  and  local  ad  valorem  taxes.  The 
application  indicates  that  the  savings 
firom  zone  procedures  would  help 
improve  Mid  States’  international 
competitiveness. 

In  accordance  with  the  Board’s 
regulations  (as  revised,  56  FR  50790- 
50808, 10-8-91),  a  member  of  the  FTZ 
Staff  has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  firom  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board’s 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  February  1, 1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  February  16, 1994. 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Customs  Service,  Office  of  the  Port 
Director,  1500  E.  Elizabeth  Street, 
room  214,  Brownsville,  Texas  78520. 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  room  3716, 
14th  Street  &  Constitution  Avenue, 
NW.,  Washington,  DC  20230. 


Dated:  November  26, 1993. 

John  ).  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  93-29630  Filed  12-2-93;  8:45  am] 

BILUNa  CODE  3610-DS-4> 


International  Trade  Administration 
[A-588-028] 

Roiier  Chain,  Other  Than  Bicycie,  From 
Japan  Amended  Finai  Resuits  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  amended  final  results 
of  antidumping  duty  administrative 
review. 

SUMMARY:  We  are  amending  our  final 
results  of  administrative  review  of  the 
antidumping  finding  on  roller  chain, 
other  than  bicycle,  from  Japan  with 
respect  to  two  firms,  RK  Excel  and 
Izumi  chain  Manufacturing  Co.,  Ltd.,  to 
correct  clerical  errors. 

EFFECTIVE  DATE:  December  3, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Prosser  or  Wendy  Frankel,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  482-1130. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  7, 1993,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (58 
FR  52264)  the  final  results  of  its  April 
1, 1991,  through  March  31, 1992, 
administrative  review  of  the 
antidumping  finding  on  roller  chain, 
other  than  bicycle,  from  Japan  (38  FR 
9226;  April  12, 1973). 

The  American  Chain  Association  (the 
ACA),  the  petitioner  in  this  proceeding, 
submitted  timely  comments  concerning 
alleged  clerical  errors  in  the 
Department’s  calculation  of  the  final 
dumping  margin  for  two  companies:  RK 
Excel  (Excel)  and  Izumi  Chain 
Manufacturing  Co.,  Ltd.  (Izumi). 
Specifically,  the  ACA  alleges  that  the 
Department  inadvertently  failed  to 
convert  the  value  for  Japanese 
consumption  tax  to  dollars  before 
adding  that  value  to  the  net  U.S.  price 
or  the  foreign  unit  price  in  dollars. 

Amended  Final  Results  of  Review 

Based  on  our  analysis  of  the 
comments  received  from  the  ACA,  we 
have  corrected  the  clerical  errors  noted 
above  and  we  have  amended  our  final 


results  for  the  April  1, 1991,  through 
March  31, 1992,  period  with  respect  to 
Izumi  and  Excel.  The  amended 
weighted-average  margin  for  Izumi  is 
0.61  percent,  and  the  amended 
weighted-average  margin  for  Excel  is 
0.13  percent. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  foreign  market  value  may 
vary  from  the  percentage  stated  above. 
The  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  roller  chain,  other  than 
bicycle,  from  Japan,  and  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  these  amended  final  results  of 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act  of 
1930  (the  Tariff  Act):  (1)  Excel’s  new 
cash  deposit  requirement  will  be  zero 
(0.0)  percent  because  its  margin  is  de 
minimis.  Izumi’s  cash  deposit  rate  will 
be  0.61  percent. 

The  cash  deposit  requirement  for  the 
other  firms  covered  by  this  review  will 
continue  to  be  those  published  in  our 
final  results  of  antidumping  duty 
administrative  review  for  this  period  (58 
FR  52264,  October  7, 1993);  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  cpvered  by  this  review 
but  covered  in  previous  reviews  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  rate  published  in  the 
most  recent  final  results  or 
determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
•  is  not  a  firm.covered  in  this  review, 
earlier  reviews,  or  the  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  memufacturer  of  the 
merchandise  in  the  final  results  of  this 
review,  earlier  reviews,  or  the  LTFV 
investigation,  whichever  is  the  most 
recent;  (4)  if  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review,  or  the  LTFV 
investigation,  the  cash  deposit  rate  will 
be  the  “new  shipper”  rate  established  in 
the  first  review  conducted  by  the 
Department  in  which  a  “new  shipper” 
rate  was  established,  as  discussed 
below. 

,.  On  May  25, 1993,  the  Court  of 
International  Trade  (CTT)  in  Floral 
Trade  Council  v.  United  States,  Slip  Op. 
93-79,  and  Federal-Mogul  Corporation 
and  the  Torrington  Company  v.  United 
States,  Slip  Op.  93-83,  decided  that 
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once  an  “all  others”  rate  is  established 
for  a  company  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  “all  others” 
rate  from  the  LTFV  investigation  (or  that 
rate  as  amended  for  correction  or 
clerical  errors  as  a  result  of  litigation)  in 
proceedings  governed  by  antidumping 
duty  orders.  In  proceedings  governed  by 
antidumping  findings,  unless,  we  are  . 
able  to  ascertain  the  “all  others”  rate 
from  the  Treasury  LTFV  investigation, 
the  Department  has  determined  that  it  is 
appropriate  to  adopt  the  “new  shipper” 
rate  established  in  the  first  final  results 
of  administrative  review  published  by 
the  Department  (or  that  rate  as  amended 
for  correction  or  clerical  errors  as  a 
result  of  litigation)  as  the  “all  others” 
rate  for  the  purposes  of  establishing 
cash  deposits  in  all  cvirrent  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  finding,  and  we  are 
unable  to  ascertain  the  “all  others”  rate 
from  the  Treasury  LTFV  investigation, 
the  “all  others”  rate  for  the  proposes  of 
this  review  would  normally  be  the  "new 
shipper”  rate  established  in  the  first 
notice  of  final  results  of  administrative 
review  published  by  the  Department  (46 
FR  44488,  September  4, 1981).  However, 
a  “new  shipper”  rate  was  not 
established  in  that  notice.  For  the 
purposes  of  this  review,  the  “all  others” 
rate  of  15.92  percent  will  be  drawn  from 
Roller  Cheiin,  Other  Than  Bicycle,  from 
Japan,  Final  Results  of  Administrative 
Review  of  Antidumping  Finding,  48  FR 
51801,  (November  14, 1983),  the  first 
review  conducted  by  the  Department  in 
which  a  “new  shipper”  rate  was 
established. 

This  notice  is  in  accordance  with 
sections  751(f)  of  the  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1675(f)),  and  19 
CFR  353.28. 

Dated:  November  23, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-29631  Filed  12-2-93;  8:45  am) 
BILLING  CODE  3510-OS-P 


[A-583-8081 

Sweaters  Wholly  or  In  Chief  Weight  of 
Man-Made  Fiber  From  Taiwan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  (Commerce. 


ACTION:  Notice  of  preliminary  results 
and  termination  in  part  of  antidumping 
duty  administrative  review. 

SUMMARY:  In  response  to  requests  by  the 
petitioner  and  four  manufacturers/ 
exporters,  the  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  duty  order  on 
sweaters  wholly  or  in  chief  weight  of 
man-made  fiber  from  Taiwan.  The 
review  covers  27  manufacturers/  ^ 
exporters  of  this  merchandise  to  the 
United  States  and  the  period  April  27, 
1990  through  August  31, 1991.  The 
Department  reviewed  four  companies 
that  requested  a  review.  Using  sampling 
techniques,  the  Department  of 
Commerce  selected  for  analysis  three  of 
the  companies  for  which  petitioner 
requested  a  review.  The  other  firms 
covered  by  this  review  have  received 
rates  based  on  the  sample  rate,  which  is 
a  simple  average  of  the  margins  of  the 
three  selected  companies.  In  addition, 
we  are  terminating  the  review  in  part 
with  respect  to  Diing  Luh  Yuh 
Enterprises  Co.,  Ltd.  The  review 
indicates  the  existence  of  dumping 
margins  during  the  period. 

As  a  result  of  this  review,  we  have 
preliminarily  determined  to  assess 
antidumping  duties  equal  to  the 
difference  between  United  States  price 
and  foreign  market  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  December  3, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Haley,  G.  Leon  McNeill,  or 
Maureen  Flannery,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone;  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  24, 1990,  the 
Department  of  Conunerce  (the 
Department)  published  in  the  Federal 
Register  (55  FR  39033)  the  antidumping 
duty  order  on  sweaters  wholly  or  in 
chief  weight  of  man-made  fiber  (MMF 
sweaters)  from  Taiwan,  corrected  on 
September  24, 1990  (55  FR  39775).  On 
September  23, 1991,  Amrox 
International  Corp.  (Amrox),  an 
importer,  requested  a  review  of  Diing 
Luh  Yuh  Enterprises  Co.,  Ltd.  (Diing 
Luh  Yuh);  on  September  24, 1991, 
Saxony  Sportswear  Coftipany,  an 
importer,  requested  a  review  of  Yuan 
Hwei  Ind.  Co.,  Ltd.  (Yuan  Hwei);  on 
September  30, 1991,  the  petitioner,  the 
National  Knitwear  &  Sportswear 
Association  (NKSA),  requested  that  we 


cohduct  an  administrative  review  of  25 
companies;  and  on  September  30, 1991, 
Oriental  Knitting  Co.,  Ltd.  (Oriental), 

Jau  Pemg  Knitting  Co.,  Ltd.  (Jau  Pemg), 
and  Chweleco  Ltd.  (Chweleco), 
requested  to  be  reviewed;  all  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act)  and  section  353.22(a)  of  the 
Department’s  regulations.  We  published 
the  notice  of  initiation  of  the 
antidumping  duty  administrative  review 
on  October  18, 1991  (56  FR  52254), 
covering  the  period  April  27, 1990 
through  August  31, 1991. 

The  initiation  notice  names  28 
companies.  Of  these  28  companies,  we 
are  terminating  thej;eview  of  one 
company  (see  “Termination  of  Review 
in  Part”  section  of  this  notice).  We 
analyzed  the  responses  of  the  following 
four  companies  which  requested  to  be 
reviewed:  Chweleco,  Jau  Pemg, 

Oriental,  and  Yuan  Hwei.  Of  the 
remaining  23  compemies,  the  following 
three  companies  were  selected  to  be 
reviewed,  using  sampling  techniques: 
Maco  Knitting  (Maco),  Chung  Ling 
Company,  Ltd.  (Chung  Ling),  and  The 
Workshop  Industrial  Company,  Ltd. 

(The  Workshop).  The  other  companies 
covered  by  this  review  have  received  a 
rate  which  is  the  simple  average  of  the 
margins  of  these  three  companies.  The 
Department  has  now  conducted  the 
review  in  accordance  with  section  751 
of  the  Tariff  Act. 

Termination  of  Review  in  Part 

On  December  11, 1991,  Amrox 
withdrew  its  request  for  review  of  Diing 
Luh  Yuh.  The  petitioner  had  not 
requested  a  review  of  this  company. 
Therefore,  in  accordance  with  19  CFR 
353.22(a)(5),  the  Department  is 
terminating  the  review  with  respect  to 
Diing  Luh  Yuh. 

Standing 

On  October  22, 1991,  the  Taiwan 
Textile  Federation,  the  Taiwan  Sweater 
Industry  Association,  and  the  individual 
members  thereof  alleged  that  the 
petitioner  in  the  less-than-fair-value 
(LTFV)  investigation  did  not  have 
standing  as  an  interested  party  within 
the  meaning  of  19  CFR  353.2(k)(5)  to 
request  administrative  review  of  the 
antidumping  duty  order  on  MMF 
sweaters  from  Taiwan.  On  February  19, 
1992,  we  determined  that  NKSA  did 
have  standing  to  request  the  review.  See 
Memorandum  to  Alan  M.  Dunn  from 
Joseph  A.  Spetrini,  February  19, 1992 
(on  file  in  the  Central  Records  Unit). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  MMF  sweaters  from 
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Taiwan.  MMF  svreaters  are  defined  as 
garments  for  outerwear  that  are  knitted 
or  crocheted,-in  a  variety  of  forms 
including  jacket,  vest,  cardigan  with 
button  or  zipper  front,  or  pullover, 
usually  having  ribbing  around  the  neck, 
bottom,  and  cuffs  on  the  sleeves  (if  any), 
encompassing  garments  of  various 
lengths,  wholly  or  in  chief  weight  of 
man-made  fiber.  The  term  “in  chief 
weight  of  man-made  fiber”  includes 
sweaters  where  the  man-made  fiber 
material  predominates  by  weight  over 
each  other  single  textile  material.  This 
excludes  sweaters  23  percent  or  more  by 
weight  of  wool.  It  includes  men’s, 
women’s,  boys',  or  girls’  sweaters,  as 
defined  above,  but  does  not  include 
sweaters  for  infants  24  months  of  age  or 
younger.  It  includes  all  sweaters  as 
defined  above,  regardless  of  the  number 
of  stitches  per  centimeter,  provided  that, 
with  regard  to  sweaters  having  more 
than  nine  stitches  per  two  linear 
centimeters  horizontally,  it  indudes 
only  those  with  a  knit-on  rib  at  the 
bottom. 

Garments  which  extend  below  mid¬ 
thigh  or  cardigans  that  contain  a  sherpa 
lining  or  heavy-weight  fiberfill  lining, 
including  quilted  linings,  used  to 
provide  extra  warmth  to  the  wearer,  are 
not  considered  sweaters  and  are 
excluded  from  the  scope  of  the  order. 
Also  specifically  excluded  from  the 
scope  are  sweaters  assembled  in  Guam 
that  are  produced  from  knit-to-shape 
component  pfuts  knit  in  and  imported 
from  Taiwem  and  entering  imder 
Harmonized  Tariff  Schedule  (HTSl  item 
number  9902.61. 

The  subject  merchandise  is  currently 
classifiable  imder  HTS  item  numbers 

6110.30.30.10,  6110.30.30.15, 
6110.30.30.20,  6110 JO.30.25, 
6103.23.00.70,  6103.29.10.40, 
6103.29.20.62,  6104.23.00.40, 
6104.29.10.60,  6104.29.20.60, 

6110.30.10.10,  6110.30.10.20, 

6110.30.20.10,  and  6110.30.20.20.  This 
merchandise  may  also  enter  under  HTS 
item  numbers  6110.30.30.50  and 
6110.30.30.55.  The  HTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes  only.  The  written 
description  remains  dispositive. 

This  review  covers  27  manufacturers/ 
exporters  of  the  subject  merdiandise 
from  Taiwan,  and  the  period  April  27, 
1990,  through  August  31, 1991. 

Sampled  firms  Maco,  Chung  Ling,  and 
The  Worishop,  and  self-requesters 
Chweleco,  Jau  Pemg,  Oriental,  and 
Yuan  Hwei  have  been  selected  by  the 
Department  to  be  analyzed. 

Sampling 

Because  of  the  numerous  respondents 
in  this  review  and  the  antidumping  duty 


administrative  reviews  of  MMF  sweaters 
from  Korea  and  Hong  Kong,  on 
December  13, 1991,  the  Department 
issued  a  memorandum  proposing  the 
use  of  sampling  techniques,  in 
accordance  with  section  777A  of  the 
Tariff  Act,  to  limit  the  number  of  sales 
analyzed.  In  accordance  with  that 
memorandum,  on  December  16, 1991, 
the  Department  suit  a  letter  to  all 
interested  parties  explaining  the 
proposed  sampling  method^ogy  and 
soliciting  comments  on  that 
methodidogy.  We  received  comments 
from  the  petitioner  and  respondents  on 
December  23, 1991,  and  a  memorandum 
recommending  the  use  of  sampling  was 
issued  bn  January  6. 1992. 

Of  the  23  companies  for  which  a 
review  was  requested  only  by  the 
petitioner,  nine  companies  notified  the 
Department  that  they  had  not  made 
sales  of  subject  merchandise  to  the 
United  States  during  the  period  of 
review  (FOR).  We  eliminated  those 
firms  from  the  sample  pool. 

We  applied  our  sampling 
methodology  to  the  remaining  14 
companies  in  the  following  manner. 

First,  we  assigned  each  company  points 
according  to  its  percentage  share  ^  total 
volume  of  export  sales  to  the  United 
States.  One  point  was  given  for  each  1/ 

2  p>ercent  of  export  sales.  Each  company 
was  represented  in  the  sample  pool  in 
proportion  to  the  number  of  points  it 
received.  For  example,  a  company  that 
comprised  25  percent  of  expels  to  the 
United  States  would  receive  50  points 
and  go  “into  the  hat”  50  times.  A 
company  that  comprised  one  percent  of 
exports  to  the  United  States  would 
receive  two  points  and  go  "into  the  h^” 
twice.  In  this  way,  the  company  with  a 
greater  vt^ume  of  expeots  a  greater 
chance  of  being  sek^ed  than  the 
company  with  a  smaller  volume  of 
exports. 

From  the  14  companies,  we  randomly 
selected  Maco,  Chung  Ling,  and  The 
Workshop  to  be  analyzed.  We  sent 
questionnaires  to  these  three  companies 
on  January  6, 1992;  however,  none  of 
these  companies  responded.  Counsel  for 
Chung  Ling  and  The  Workshop  reported 
that  C^img  Ling  is  no  longer  in  the 
business  of  manufacturing  and  selling 
sweaters  and  would  be  unable  to  answer 
the  Depeulment’s  questionnaire.  Counsel 
also  reported  that  the  Taiwan  Textile 
Federation  and  the  Taiwan  Sweater 
Industry  Association  have  determined 
that  The  Workshop  has  ceased  business 
altogether  mid  thus  would  be  unable  to 
answer  the  questionnaire. 

The  other  companies  in  the  sample 
pool  have  received  a  rate  which  is  the 
simple  average  of  die  margins  of  the 
three  selected  companies.  We  have  used 


a  simple  average  for  calculating  the 
sample  pool  rate  because  we  weighted 
each  company  according  to  its  share  of 
export  sales  in  selecting  the  sampled 
companies. 

When  a  firm  received  a  BLA  rate  as  its 
margin,  we  did  not  exclude  it  from  the 
sample  pool.  The  elimination  of  non¬ 
responding  firms  from  the  sample 
would  reward  non-responding  firms  and 
could  encourage  non-compliance  in 
future  reviews.  Moreover,  it  would 
impair  the  integrity  of  the  sample 
because  it  would  detract  from  the 
randomness  of  the  results.  See  Fresh 
and  Chilled  Atlantic  Salmon  From 
Norway:  Final  Results  of  Antidumping 
Duty  Administrative  Review  (58  FR 
37912,  July  14, 1993). 

Verification 

We  verified  the  questionnaire 
responses  of  Chweleco.  Yuan  Hwei. 
Oriental,  and  Jau  Perng  in  Taiwan 
between  October  12, 1992,  and  October 
26, 1992.  We  also  verified  the  responses 
to  the  sampling  questionnaire  and  the 
supplemental  questionnaire  submitted 
by  Modern  Knitting  Mills,  Inc. 

(Modem),  Chung Tai  Industrial  Co., 

Ltd.,  an4  Chun  Te  Enterprises  Co.,  Ltd., 
which  were  in  the  sample  pool  but  were 
not  selected  for  analysis.  We  also 
verified  the  clainvby  Chung  Shing 
Textile  Co.,  Ltd.,  that  it  made  no 
shipments  to  the  United  States  during 
the  FOR. 

All  other  companies  refused 
verification  of  their  responses  to  the 
sampling  questioimaire  and 
supplemental  questionnaire.  See  Best 
Information  Available  section  below. 

Best  Infiarmation  Available 

We  preliminarily  determine,  in 
accordance  with  section  776(c)  of  the 
Tariff  Act,  that  the  use  of  best 
infwmatimi  available  (BIA)  is 
appropriate  for  sales  of  the  subject 
merchandise  from  Chung  Ling,  The 
Workshop,  and  Maco.  Because  these 
companies  did  not  emswer  our 
questionnaire,  as  BIA  we  have  assigned 
them  the  highest  margin  from  the  LTFV 
investigation  or  the  current  review. 

For  companies  that  shipped  during 
the  FOR  but  later  went  out  of  business, 
we  must  apply  a  BIA  rate.  We  are 
considering  the  issue  of  what  type  of 
BIA  is  most  appropriate  under  these 
circumstances.  Among  the  factors  we 
may  consider  in  determining  whether 
an  adverse  BIA  rate  is  appropriate  are 
the  extent  to  which  the  entity  continues 
to  operate,  the  number  of  persons 
employed  by  the  entity,  the  di^osition 
of  die  entity’s  assets,  the  relationship  of 
the  entity  to  other  entities  continuing  in 
business,  the  current  legal  status  of  the 
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bankruptcy  or  liquidation  proceedings, 
and  the  potential  for  reorganization 
(including  the  hkelihood  that  the  entity 
will  resume  production).  We  invite 
comments  on  this  proposal. 

We  also  preliminarily  determine  that 
the  use  of  BIA  is  appropriate  for 
companies  that  refused  to  allow  the 
Department  to  verify  their  responses  to 
the  sampling  questionnaire  and 
supplemental  questionnaire.  These 
companies  are:  Bay  Flower.  Knitting  Co., 
Ltd.,  Bonanza  Industries  Co.,  Ltd.,  Chen 
&  Yu  Corporation,  Chen  Hwa  Knitting 
Factory,  Chii  Shing  Knitting  and  Textile 
Co.,  Ltd.,  Danzas  Corporation,  Finery 
Garments  Manufacturing  Co.,  Ltd., 

Hsing  Tai  Knitting  Co.,  Ltd.,  Hualey 
Knitwears  Ltd.,  Jiing  Sheng  Knitting  Co., 
Ltd.,  Keelung  Clothing  Co.,  Ltd.,  New 
Northern  Knitting  Co.,  Ltd.,  Taih  Yung 
Enterprise  Co.,  Ltd.,  Union  Cvilling 
Knits  Garments  Factory  Corp.,  and  Yung 
Lien  Knitwear  Manufacturing  Company, 
Ltd.  Because  these  firms  were  non- 
cooperative,  as  BIA  we  have  assigned 
them  the  highest  margin  from  the  LTFV 
investigation  or  the  current  review. 

Oriental  did  not  provide  price 
adjustment  data  for  sample  sales  to  the 
United  States.  As  BIA  for  adjustments  to 
U.S.  price,  we  used  the  highest  reported 
adjustment  data  from  Oriental’s  U.S. 
sales. 

United  States  Price 

The  Department  used  purchase  price 
(PP),  as  defined  in  section  772  of  the 
Tariff  Act,  in  calculating  U.S.  price  for 
Chweleco,  Jau  Pemg,  Oriental,  and 
Yuan  Hwei  because  all  sales  were  made 
directly  to  unrelated  parties  prior  to 
importation  into  the  United  States.  U.S. 
price  was  based  on  the  packed,  f.o.b.  or 
c.i.f.  price  to  the  first  unrelated 
purchasers  in  the  United  States.  We 
made  deductions,  where  appropriate, 
for  foreign  inland  fireight,  foreign 
brokerage  and  handling,  harbor 
maintenance  fees,  wharfage,  air/ocean 
fi'eight  and  insurance,  and 
containerization  charges. 

Where  quota  fees  were  claimed  as  part 
of  the  movement  charges  incurred  on 
U.S.  sales,  we  have  reclassified  the 
quota  fee  portion  as  a  direct  selling 
expense,  and  we  have  allowed  it  as  a 
circumstance-of-sale  adjustment  to 
foreign  market  value  (FMV).  No  other 
adjustments  were  claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  FMV  for  Chweleco,  Jau 
Pemg,  Oriental,  and  Yuan  Hwei,  the 
Department  used  home  market  sales, 
third  cormtry  (TC)  sales,  or  constructed 
value  (CV),  as  defined  in  section  773  of 
the  Tariff  Act. 


As  a  result  of  verification,  we  adjusted 
the  reported  costs  in  those  instances 
where  costs  were  not  appropriately 
quantified  or  valued.  For  Chweleco  and 
Jau  Pemg,  we  revised  the  reported 
general  and  administrative  expense  and 
interest  expense  to  reflect  these 
expenses  as  a  percentage  of  annual  cost 
of  sales.  For  Jau  Pemg,  (1)  we  revised 
the  submitted  materid  cost  to  reflect  the 
correct  raw  material  usage,  and  (2)  we 
revised  the  submitted  labor  cost  to 
reflect  the  actual  macbiine  hours  used. 

To  determine  whether  there  were 
sufficient  sales  of  MMF  sweaters  in  the 
home  market  to  serve  as  the  basis  for 
calculating  FMV,  we  compeired  the 
volume  of  home  market  sales  of  the 
such  or  similar  category  (i.e.,  all  MMF 
sweaters)  to  the  volume  of  third  country 
sales,  in  accordance  with  section 
773(a)(1)  of  the  Tariff  Act.  Only  one  of 
the  respondents,  Jau  Pemg,  had  a  viable 
home  market.  For  the  other  respondents, 
the  volume  of  home  market  sales  was 
less  than  five  percent  of  the  aggregate 
volume  of  TC  sales.  Therefore,  we 
preliminarily  determine  that,  except  in 
the  case  of  Jau  Pemg,  home  market  sales 
do  not  constitute  a  viable  basis  for 
calculating  FMV,  in  accordance  vrith 
§  353.48  of  the  Department’s 
reflations. 

During  the  LTFV  investigation  of  this 
case,  the  Department  found  that 
Oriental  had  made  TC  sales  of  subject 
merchandise  at  prices  which  were 
below  the  cost  of  production. 
Accordingly,  for  this  review,  we 
initiated  an  investigation  of  possible  TC 
sales  below  the  cost  of  production  for 
Oriental.  Chweleco  and  Jau  Pemg 
submitted  cost-of-production  data  to 
enable  the  Department  to  compare  home 
market  and  TC  sales  to  their  cost  of 
production.  On  March  16, 1992,  the 
petitioner  alleged  that  Yuan  Hwei  was 
selling  subject  merchandise  in  third 
cormtries  at  prices  below  the  cost  of 
production,  and  requested  that  the 
Department  initiate  a  sales-below-cost 
investigation.  On  April  1, 1992,  we 
determined  that  petitioner’s  allegation 
was  not  sufficient  and  denied  the 
petitioner’s  request  to  initiate  a  sales- 
below-cost  investigation  on  Yuan  Hwei. 

As  a  result  of  our  review,  we  found 
below-cost  sales  for  Oriental,  Chweleco, 
and  Jau  Pemg.  When  more  than  10 
percent,  but  less  than  90  percent,  of  the 
sales  of  a  particular  model  were 
determined  to  be  below  the  cost  of 
production,  we  excluded  those  sales 
fi-om  our  calculation  of  FMV,  When  90 
percent  or  more  of  the  sales  of  a 
particular  model  were  determined  to  be 
below  the  cost  of  production,  we 
excluded  all  sales  of  that  model  from 
our  calculation  of  FMV.  If  there  were 


not  sufficient  contemporaneous  sales  of 
such  or  similar  merchandise  made  at  or 
above  the  cost  of  production,  we  used 
CV  for  calculating  FMV. 

Where  we  determined  that  sales  in  the 
home  meirket  were  the  most  appropriate 
basis  for  calculating  FMV,  we  calculated 
FMV  based  on  the  packed,  f.o.b.  or  ex¬ 
factory  prices  to  unrelated  customers  in 
Taiwan.  We  deducted  inland  freight, 
where  applicable,  and  borne  market 
packing  costs,  and  added  U.S.  packing 
costs,  in  accordance  with  section 
773(a)(1)(B)  of  the  Tariff  Act. 

Third  country  price  was  based  on  the 
packed,  f  o.b.,  c.i.f.,  or  CIF  price  to  the 
first  unrelated  purchaser.  We  made 
deductions,  where  applicable,  to  the  TC 
price  for  foreign  inl^d  freight,  foreign 
brokerage  and  haiidlihg,  wharfage  and 
containerization,  harbor  fees,  and  air/ 
ocean  freight  and  insurance.  We  also 
deducted  TC  packing  costs,  and  added 
U.S.  packing  costs. 

Because  all  comparisons  involved  PP 
sales,  we  made  circumstance-of-sale 
adjustments,  where  appropriate,  for 
differences  in  credit  and  banking 
expenses,  commissions,  referral 
payments,  and  quota  fees,  in  accordance 
with  §  353.56  of  the  Department’s 
regulations.  When  commissions  were 
paid  on  either  the  PP  sale  or  the  FMV 
sale  but  not  on  the  other,  we  made  an 
adjustment  for  indirect  selling  expenses 
in  one  market  to  offset  the  commissions 
in  the  other  market. 

Where  appropriate,  w'e  made  further 
adjustments  to  FMV  to  account  for 
differences  in  physical  characteristics  of 
the  merchandise,  in  accordance  with 
§  353.57  of  the  Department’s 
regulations. 

CV  includes  materials,  fabrication, 
general  expenses,  profit,  and  packing. 

We  used:  (1)  Actual  general  expenses  or 
the  statutory  minimum  of  10  percent  of 
materials  and  fabrication,  whichever 
was  greater;  (2)  actual  profit  or  the 
statutory  minimum  of  eight  percent  of 
materials  and  fabrication  costs  and 
general  expenses,  whichever  was 
greater;  and  (3)  packing  costs  for 
merchandise  exported  to  the  United 
States.  Where  appropriate,  we  made 
adjustments  to  CV,  in  accordance  with 
19  CFR  353.56,  for  differences  in 
circumstances  of  sale.  We  denied 
Oriental’s  claim  that  the  Department 
should  allocate  part  of  long-term 
interest  expense  to  non-operating 
investment  activities  in  the  calculation 
of  cost  of  production  and  CV. 

No  other  adjustments  were  claimed  or 
allowed. 

Modern 

Modem  was  included  in  the  sample 
pool  but  not  selected  as  one  of  our 
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samj^TOinpanies.  We  conducted  a 
verincation  of  Modem’s  response  to  the 
sampling  infomation  questionnaire  and 
supplemental  questionnaire.  At 
verification  we  discovered  that  Modem 


the  United  States,  in  addition  to 
Modem’s  regular  production.  Modem 
was  not  able  to  identify  the 
manufacturers  of  the  resold 
merchandise.  Therefore,  we  are 


receiving  the  highest  rate  in  this  review, 
which  is  the  sample  pool  rate. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 


purchased  completed  sweaters  horn  assuming  that  all  sweaters  sold  by 
other  manufactiuers  and  sold  them  to  Modem  were  manufactured  by  firms 


Manufactursr/exporter 


ChwetecoLW  . . . . . . 

Jau  Pemg  Knitting  Co..  Ltd - - - - - - - 

Oriental  Knitting,  Ltd - - - - 

Yuan  Hwei  Ind.  Co.,  Ltd . . . — . . . . . - - - 

Maco  Knitting . . . . - . . . - . . . - . — 

Chung  Ung  Company,  Ltd  . . . . . — . . . - . . . 

The  Worltshop  IrKlustilsrf  Co . . . . . . . . 

Chun  Te  Enterprises . . . . . . - . . . . . 

Chung  Tai  Ind.  Co.,  Lid - - - - - - - - - - 

Modem  Knitting  MNIs _ _ _ 

Bay  Flower  KnMng  Co.,  Ltd  . . . . . . . . . . . 

Bonarua  Industrial  Co.,  Ltd - - - - — . . 

Jiir)g  Sheng  Knitting  . . . . . . . . . . . - . 

New  Northern  Knlttir^g  Co.,  Ltd . . . . . . . . . 

Taih  Yung  Enterprise  Oo..  Ltd . . . . . . 

Chen,  &  Yu  Corporation . . . . . . . . 

Chiaiie  Intematiorwri  _ _ 

Fir>ery  Garments  Mlgr.  Co  _ _ _ _ _ _ _ _ 

Hual^  KnilweefS  Ltd . . . . . . . . ... 

KeeKing  Ctothing  Co..  Ltd . . . 

Yung  Lien  Knitwear  . . . . . — : _ _ ..... 

Chung  String  Textife  Co  — . . . . . . . . . — 

AF  Ottrers  . . . ’. . . . . . . . 


preliminarily  determine  that  the 
following  margins  exist: 


Period  of  review 

Margin  (per- 
cer^) 

04/07/90-08/31/91 

1.79 

04/07/90-08/31/91 

0.43 

04/07/90-08/31/91 

04/07/90-08/31/91 

9.62 

14;44 

04A)7/90-08/31/91 

24  02 

04/07/90-06/31/91 

24.02 

04/07/90-08/31/91 

24.02 

04/07/90-08/31/91 

1 24.02 

04/07/90-08/31/91 

» 24.02 

04/07/90-08/31/91 

124.02 

04/07/90-08/31/91 

2  24.02 

04/07/90-08/31/91 

2  24.02 

04/07/90-08/31/91 

2  24.02 

04/07/90-08/31/91 

2  24.02 

04/07/90-08/31/91 

224.02 

04/07/90-08/31/91 

04/07/90-08/31/91 

2  24.02 
2  24.02 

.  04/07/90-08/31/91 

224.02 

04/07/90-08/31/91 

2  24X2 

04/07/90-08/31/91 

2  24.02 

04/07/90-08/31/91 

224.02 

04/07/90-08/31/91 

2  24.02 

04/07/90-08/31/91 

224.02 

04A>7/90-06/31/91 

224.02 

04/07/90-08/31/91 

*24.02 

04/07/90-08/31/91 

^24.02 

04/07/90-08/31/91 

3  21.38 

04/07/90-08/31/91 

21.38 

^Not  selected  from  the  sample  pooL  rate  is  the  weighted  average  of  the  margins  for  the  three  selected  comp6tr>tes. 

2  Refused  verification;  BIA  rate  is  the  highest  rate  in  the  LTFV  investigation  or  this  review. 

3  No  shipments  during  the  period;  rate  is  (1)  the  firm’s  cakxilated  margin  from  the  LTFV  investigation,  or  (2)  if  not  covered  in  the  investigation, 
the  "all  otirers"  rate,  21 .38  percent. 


Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  of  this 
notice,  or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  which 
must  be  hmited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  thtm 
37  days  after  the  date  of  publication. 

The  Department  will  pubb'sh  a  notice  of 
final  results  of  this  ar^inistrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments. 

The  Department  shall  determitoe.  and 
the  Customs  Service  ^all  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  Issne  appraisement 


instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  MMF  sweaters  from  Korea  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act;  (1)  The  ca^ 
deposit  rates  for  the  reviewed 
companies  will  be  those  esU^li^ed  in 
the  final  results  of  this  administrative 
review;  (2)  for  previously  investigated 
companies  not  listed  ab^e,  the  cash 
deposit  rate  will  continue  to  be  their 
company-specific  rate  published  for  the 
LTFV  investigation;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review  or  the 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  in  the  LTFV 
investigation  for  the  manufacturer  of  the 
merchandise;  and  (4)  thecal  deposit 
rate  for  all  other  mmiufacturers  or 
exporters  will  be  the  ’‘all  other”  rate 


established  in  the  final  notice  of  the 
LTFV  investigation  of  this  case,  in 
accordance  with  the  Court  of 
International  Trade’s  decisions  in  Floral 
Trade  Council  v.  United  States,  Slip  Op. 
93-79,  and  Federal  Mogul  Corporation 
and  the  Torrington  Company  v.  United 
States.  Slip  Op.  93-83.  Since  the  margin 
for  Jau  Pemg  is  less  than  0.50  percent 
and,  therefore,  de  minimis  for  cash 
deposit  purposes,  the  Department  shall 
not-require  a  cash  deposit  of 
antidumping  duties  on  entries  from  Jau 
Pemg.  These  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  nc^ice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secetary’s 
presumption  that  reimbursement  of 


Federal  Register  /  Vol.  58,  No.  231  /  Friday,  December  3,  1993  /  Notices 


63917 


antidumping  duties  occurred  and 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  November  29, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration.  ... 

IFR  Doc.  93-29634  Filed  12-2-93;  8:45  am)  ' 
BILUNG  CODE  3S10-OS-P 


[A-582-802] 

Sweaters  Wholly  or  In  Chief  Weight  of 
Man-Made  Fiber  From  Hong  Kong; 
Preliminary  Results  of  and  Termination 
in  Part  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results 
and  termination  in  part  of  antidumping 
duty  administrative  review. 

SUMMARY:  In  response  to  a  request  by  the 
petitioner,  the  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  duty  order  on 
sweaters  wholly  or  in  chief  weight  of 
man-made  fiber  from  Hong  Kong.  The 
review  covers  29  manufacturers/ 
exporters  of  this  merchandise  to  the 
United  States  and  the  period  April  27, 
1990  through  August  31, 1991.  The 
review  indicates  the  existence  of 
dumping  margins  during  the  period. 

Using  sampling  techniques,  the 
Department  of  Commerce  selected  four 
of  these  companies  to  be  analyzed.  The 
other  firms  covered  by  this  review  have 
received  a  rate  which  is  the  simple 
average  of  the  margins  of  the  four 
selected  companies.  In  addition,  we  are 
terminating  the  review  in  part,  with 
respect  to  Three  Star  Knitting  Ltd.  and 
Greenwood  Knitters,  Ltd. 

As  a  result  of  this  review,  we  have 
preliminarily  determined  to  assess 
antidumping  duties  equal  to  the 
differences  between  United  States  price 
and  foreign  market  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  December  3. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elisabeth  Urfer  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-4733. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  September  24, 1990,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (55  ra  39036)  the  antidumping 
duty  order  on  sweaters  wholly  or  in 
chief  weight  of  man-made  fiber  (MMF 
sweaters)  from  Hong  Kong.  On 
September  30, 1991,  the  petitioner,  the 
National  Knitwear  9c  Spbrtswear 
Association  (NKSA),  requested  that  we 
conduct  an  administrative  review,  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act)  and  19  CFR  353.22(a).  We 
published  the  notice  of  initiation  of  the 
antidumping  duty  administrative  review 
on  October  18, 1991  (56  FR  52254), 
covering  the  period  April  27, 1990 
through  August  31, 1991.  The  initiation 
notice  names  31  companies.  Of  these  31 
companies,  we  are  terminating  the 
review  of  two  companies  (see 
"Termination  of  Review  in  Part”  section 
of  this  notice).  Of  the  remaining  29 
companies  the  following  four 
companies  were  selected  to  be  analyzed, 
using  sampling  techniques:  Apace 
Knitting  Factory  (Apace),  Bond 
Manufacturing  Co.,  Ltd.  (Bond), 
Hayward  Knitters  (Ha3rward),  and 
LaMagma,  Ltd.  (LaMagma).  The  other 
companies  covered  by  this  review  have 
received  a  rate  which  is  the  simple 
average  of  the  margins  of  these  foxir 
companies. 

Termination  of  Review  in  Part 

On  October  10, 1991,  Three  Star 
Knitting  Factory  Ltd.  flTiree  Star) 
withdrew  its  request  for  review,  and  on 
November  8, 1991,  Greenwood  Knitters, 
Ltd.  (Greenwood)  withdrew  its  request 
for  review.  Accordingly,  the  Department 
is  terminating  the  review  with  respect  to 
these  companies,  in  accordance  with  19 
CFR  353.22(a)(5).  On  November  7, 1991, 
Everest  Knitwear  (Everest)  also 
withdrew  its  request  for  review. 
However,  as  petitioners  had  ^equested 
Everest  be  reviewed,  the  Department 
declined  to  terminate  its  review.  Everest 
remains  in  the  sample  pool,  and  has 
received  the  sample  rate. 

Standing 

On  October  29, 1991,  the  Hong  Kong 
Woolen  and  Synthetic  Knitting 
Manufacturers’  Association  and  its 
individual  members  argued  that  the 
petitioner  in  the  less  than  fair  value 
investigation  (LTFV  investigation), 
NKSA,  did  not  have  standing  as  an 
interested  party  within  the  meaning  of 
19  CFR  353.2(k)(5)  to  request 
administrative  review  of  the 
antidumping  duty  order  on  MMF 


sweaters  finm  Hong  Kong.  They 
therefore  requested  that  the  Department 
rescind  the  review.  On  February  19, 

1992,  we  determined  that  NKSA  did 
have  standing  to  request  the  review.  See 
Memorandum  to  Alan  M.  Dunn  from 
Joseph  A.  Spetrini,  February  19, 1992 
(on  file  in  the  Central  Records  Unit). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  MMF  sweaters  from  Hong 
Kong.  MMF  sweaters  are  defined  as 
garments  for  outerwear  that  are  knitted 
or  crocheted,  in  a  variety  of  forms 
including  jacket,  vest,  cardigan  with 
button  or  zipper  front,  or  pullover, 
usually  having  ribbing  around  the  neck, 
bottom,  and  cuffs  on  me  sleeves  (if  any), 
encompassing  garments  of  various 
lengths,  wholly  or  in  chief  weight  of 
man-made  fiber.  The  term  "in  chief 
weight  of  man-made  fiber”  includes 
sweaters  where  the  man-made  fiber 
material  predominates  by  weight  over 
each  other  single  textile  material.  This 
excludes  sweaters  23  percent  or  more  by 
weight  of  wool.  It  includes  men’s, 
women’s,  boys’,  or  girls’  sweaters,  as 
defined  above,  but  does  not  include 
sweaters  for  infants  24  months  of  age  or 
younger.  It  includes  all  sweaters  as 
defined  above,  regardless  of  the  number 
of  stitches  per  centimeter,  provided  that, 
with  regard  to  sweaters  having  more 
than  nine  stitches  per  two  linear 
centimeters  horizontally,  it  includes 
only  those  with  a  knit-on  rib  at  the 
bottom. 

’  Garments  which  extend  below  mid¬ 
thigh  or  cardigans  that  contain  a  sherpa 
lining  or  heavy-weight  fiberfill  lining, 
including  qmlted  linings,  used  to 
provide  extra  warmth  to  the  wearer,  are 
not  considered  sweaters  and  are 
excluded  from  the  scope  of  the  order. 
Also  specifically  excluded  from  the 
scope  are  sweaters  assembled  in  Guam 
that  are  produced  from  knit-to-shape 
component  parts  knit  in  and  imported 
from  Hong  Kong  and  entering  under 
Harmonized  Tariff  Schedule  (HTS)  item 
number  9902.61. 

The  subject  merchandise  is  currently 
classifiable  under  HTS  item  numbers 

6110.30.30.10,  6110.30.30.15, 
6110.30.30.20,  6110.30.30.25, 
6103.23.00.70,  6103.29.10.40, 
6103.29.20.62,  6104.23.00.40, 
6104.29.10.60,  6104.29.20.60, 

6110.30.10.10,  6110.30.10.20, 

6110.30.20.10,  and  6110.30.20.20.  This 
merchandise  may  also  enter  under  HTS 
item  numbers  6110.30.30.50  and 
6110.30.30.55.  The  HTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes  only.  The  written 
description  remains  dispositive. 
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review  covers  29  manufacturers/ 
exporters  of  the  subject  merchandise 
from  Ho4g  Kong,  and  the  period  April 
27, 1990  throu^  August  31, 1991. 

Apace,  Bond,  Hayward,  and  LaMagma 
have  been  select^  by.  the  Department  to 
be  analyzed. 

Sanq)ling 

Due  to  the  extremely  large  number  of 
respondents  in  this  review  and  the 
antidumping  duty  administrative 
reviews  of  MMF  sweaters  from  Taiwan 
and  Korea,  on  December  13, 1991,  the  . 
Department  issued  a  memorandum 
proposing  the  use  of  sampling 
tec^iques,  in  accordance  with  section 
777A  of  the  Tariff  Act,  in  order  to  limit 
the  number  of  sales  analyzed.  In 
accordance  with  that  memorandum,  on 
December  16, 1991,  the  Department  sent 
a  letter  to  all  interested  parties 
explaining  the  proposed  sampling 
methodolo^  and  soliciting  comments 
on  that  memodology.  Comments  were 
received  from  petitioner  and 
respondents  on  December  23, 1991,  and 
a  memorandum  recommending  the  iise 
of  sampling  was  issued  on  January  6, 
1992. 

Of  the  29  companies  for  which  a 
review  was  requested  only  by  petitioner, 
four  companies  notified  the  Department 
that  they  had  not  made  sales  of  subject 
merchandise  to  the  United  States  during 
the  period  of  review,  four  companies 
did  not  respond  to  the  sampling 
questionnaire,  and  we  were  unable  to 
locate  three  companies. 

We  applied  oiur  sampling 
methodology  to  the  remaining  18 
companies  in  the  following  manner. 
First,  each  company  was  assigned 
points  according  to  its  percentage  share 
of  total  export  s^es,  by  volmne,  to  the 
United  States.  One  point  was  given  for 
each  Vz  percent  of  export  sales.  Each 
company  was  represented  in  the  sample 
pool  in  proportion  to  the  number  of 
points  it  received.  For  example,  a 
company  that  comprised  25  percent  of 
exports  to  the  United  States  would 
receive  50  points  and  go  “into  the  hat” 
50  times.  A  company  that  comprised 
one  percent  of  total  exports  would 
receive  two  points  and  go  “into  the  hat” 
twice.  In  this  way,  the  company  with  a 
greater  volume  of  exports  had  a  greater 
chance  of  being  selected  than  a 
company  with  a  smaller  volume  of 
exports. 

Of  the  18  companies.  Apace,  Bond, 
Hayward,  and  LaMagma  were  randomly 
selected  to  be  analyzed.  Questionnaires 
were  sent  to  these  companies  on  January 
6, 1992.  We  received  questionnaire 
responses  from  Hayward  on  March  18, 
1992,  from  Bond  on  March  6, 1992,  and 
from  LaMagma  on  February  20, 1992. 


Apace  did  not  submit  a  questionnaire 
re^onse. 

The  companies  selected  to  be 
analyzed  have  received  their  own  rates. 
The  other  companies  in  the  sample  pool 
have  received  a  rate  which  is  the  simple 
average  of  the  margins  of  the  fotir 
selected  companies.  We  have  used  a 
simple  average  for  calculating  the 
sample  pool  rate  because  we  weighted 
each  company  according  to  its  share  of 
export  sales  in  selecting  the  sampled 
companies. 

When  a  firm  received  a  BIA  rate  as  its 
margin,  we  did  not  exclude  it  from  the 
sample  pool.  The  elimination  of  non¬ 
responding  firms  firom  the  sample 
would  reward  non-responding  firms  and 
could  encourage  non-compliance  in 
future  reviews.  Moreover,  it  would 
impair  the  integrity  of  the  sample 
because  it  would  detract  from  the 
randomness  of  the  results.  See  Fresh 
and  Chilled  Atlantic  Salmon  From 
Norway;  Final  Results  of  Antidumping 
Duty  Administrative  Review  (58  FR 
37912,  July  14, 1993). 

Verification 

Verification  of  the  questionnaire 
responses  of  Bond,  Hayward,  and 
LaMagma  was  conducted  in  Hong  Kong 
during  October  6-19, 1992,  and  at  the 
offices  of  their  related  parties  in  the 
United  States  during  November  9-17, 
1992. 

Best  Information  Available 

We  preliminarily  determine,  in 
accordance  with  section  776(c)  of  the 
Tariff  Act,  that  the  use  of  best 
information  available  (BIA)  is 
appropriate  for  sales  of  the  subject 
merchandise  from  Apace,  Bond  and 
Hayward. 

m  deciding  what  to  use  as  BLA,  19 
CFR  353.37(b)  provides  that  the 
Department  may  take  into  account 
whether  a  party  refused  to  provide 
requested  information.  Thus,  the 
Department  determines  on  a  case-by¬ 
case  basis  what  is  best  information 
available.  For  purposes  of  these 
preliminary  results,  we  have  applied 
BLA  depending  on  whether  the 
companies  reused  or  attempted  to 
cooperate  in  this  review. 

Where  a  company  attempted  to 
cooperate,  but  did  not  provide  adequate 
and  verifiable  questionnaire  responses, 
as  BIA  we  used  the  higher  of:  (1)  The 
highest  calculated  margin  for  any  Hong 
Kong  respondent  in  this  review,  or  (2) 
that  firm’s  margin  from  the  LTFV 
investigation,  or,  if  not  investigated,  the 
“all  others”  rate  from  the  investigation. 
Where  a  company  refused  to  cooperate, 
we  assigned  it  the  highest  margin  from 
the  investigation  or'the  cvurent  review. 


Apace  informed  the  Department  on 
March  7, 1992, that  it  would  not 
participate  in  the  review.  As  BIA  we 
have  therefore  assigned  it  the  highest 
margin  from  LTFV  investigation. 

Under  section  776(b)  of  the  Tariff  Act, 
if  the  Department  is  xinable  to  verify  the 
accuracy  of  information  submitted  in  an 
administrative  review  where 
verification  is  conducted,  the 
Department  must  use  BIA.  We  were 
unable  to  verify  significant  portions  of 
Bond’s  and  Hayward’s  responses  to  our 
questionnaire.  In  addition,  during 
verification  we  found  significant 
deficiencies  and  errors  in  the  sales  and 
cost  responses  submitted  by  Bond, 
Ha5rward,  and  their  related  parties. 

While  it  is  not  uncommon  to  find  minor 
methodological  and  mathematical  errors 
during  verification,  the  multitude  of  the 
discrepancies,  methodological  errors, 
unreported  data,  and  information  that 
could  not  be  supported  by  source 
documents  was  such  that  we  are 
comjielled  to  resort  to  BIA.  After  review 
of  the  information  submitted  by  these 
companies  and  the  nature  of  the  errors 
found  at  verification,  we  have 
determined  Bond  and  Hayward  to  be 
cooperative,  although  significantly 
deficient  in  their  responses  to  the 
Department.  Therefore,  we  have  used,  as 
BIA  for  these  companies,  the  higher  of: 
(1)  The  highest  calculated  margin  for 
any  Hong  Kong  respondent  in  this 
review,  or  (2)  that  firm’s  margin  from 
the  L1W  investigation,  or,  if  not 
investigated,  the  “all  others”  rate  from 
the  investigation.  The  major  deficiencies 
found  during  verification  for  each 
affected  respondent  are  discussed  in  the 
public  versions  of  verification  reports, 
which  are  on  file  in  the  Central  Records 
Unit.  These  deficiencies  are 
summarized  below. 

Bond 

Because  Bond  cooperated  with  the 
Department,  we  have  assigned  it  the 
cooperative  BIA  rate,  the  “all  others” 
rate  from  the  LTFV  investigation. 
Among  the  many  errors  and 
discrepancies  we  found  at  verification, 
most  serious  were  Bond’s  failure  to 
report  any  third  country  sales,  and  the 
failure  of  its  related  party  in  the  United 
States,  Snowmass  Apparel  Inc. 
(Snowmass),  to  report  chargebacks, 
which  are  post-sale  discounts  or 
reductions  in  price.  In  addition, 
Snowmass  could  not  substantiate  how  it 
calculated  packing  expenses;  did  not 
report  all  discounts;  could  not 
demonstrate  that  loans  from  a  related 
party  were  at  fair  market  value;  had 
incorrectly  reported  sales;  had  records 
that  showed  importation  of  more 
sweaters  than  it  sold;  frequently 
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reported  incorrect  dates  of  payment;  and 
incorrectly  allocated  its  U.S.  duty  by 
volume.  Furthermore,  Bond  did  not 
report  all  sample  sales  of  subject 
merchandise  to  the  United  States;  failed 
to  provide  adequate  support  for  its 
claimed  exclusion  of  four  cost  elements 
for  G&A  expenses;  and  was  inconsistent 
in  its  calculation  of  G&A  expenses  in 
constructed  value  (CV).  * 

Hayward 

Because  Hayward  cooperated  with  the 
Department,  we  have  assigned  it  the 
cooperative  BIA  rate.  Among  the  many 
errors  and  discrepemcies  we  found  at 
verification,  most  serious  were  that 
Hayward’s  related  party  in  the  United 
States,  T.J.  Manalo  (TJM),  did  not 
adequately  record  chargebacks,  and  we 
could  not  verify  the  total  quantity  and 
value  of  sales  for  TJM.  In  addition, 
Hayward  was  unable  to  provide  any 
documentation  establislfing  inland 
ft-eight  expense  for  home  market  sale; 
had  no  documentation  supporting  its 
home  market  commission  claim;  had 
contradictory  documentation  supporting 
its  claim  for  home  market  inventory 
carrying  expenses;  had  incorrectly 
calculated  several  of  its  total  quantity 
and  value  figures;  had  reported 
inaccurate  materials  cost;  was  unable  to 
substantiate  its  calculated  interest  rate; 
incorrectly  reported  quota  expense;  and 
was  unable  to  demonstrate  how  it  had 
generated  the  total  quantity  of 
shipments  used  in  the  allocation  of 


hj'okerage  and  handling  expenses. 
Furthermore,  TJM  had  incorrectly 
calculated  factor  fees,  and  was  unable  to 
demonstrate  how  it  had  calculated  the 
rate  it  used  in  reporting  1991 
commissions. 

For  these  reasons,  we  preliminarily 
determine  that  the  use  of  BIA  is 
appropriate,  and  is  consistent  with  past 
practice.  See  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Certain  purged  Steel  ‘ 
Crankshafts  From  the  United  Kingdom 
(58  FR  41241,  August  3, 1993);  and 
Final  E)eterminations  of  Sales  at  Less 
Than  Fair  Value:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products, 
Certain  Corrosion  Resistant  Carbon  Steel 
Flat  Products,  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Bra2dl  (58  FR 
37091,  July  9, 1993). 

La  Magma 

United  States  Price 

For  LaMagma  the  Department  used 
purchase  price  (PP),  as  defined  in 
section  772  of  the  Tariff  Act,  in 
calculating  U.S.  price.  U.S.  price  was 
based  on  ^e  packed,  f.o.b.  price  to  the 
first  unrelated  purchasers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight, 
and  foreign  brokerage  and  handling,  in 
accordance  with  section  772(d)(2)  of  the 
Tariff  Act.  No  other  adjustments  were 
claimed  or  allowed. 


Foreign  Market  Value 

We  prehminarily  determine  that 
LaMagma’s  sales  of  such  or  similar 
merchandise  in  the  home  market  are  not 
viable,  and  LaMagma  made  no  third 
coxmtry  sales.  Therefore,  in  accordance 
with  section  773(a)(2)  of  the  Tariff  Act, 
we  used  CV  in  calculating  foreign 
market  value  (FMV)  for  LaMagma. 

CV  includes  materials,  fabrication, 
general  expenses,  profit,  and  packing. 
We  used:  (1)  Actual  general  expenses  or 
the  statutory  minimum  of  10  percent  of 
materials  and  fabrication,  whichever 
was  greater;  (2)  actual  profit  or  the 
statutory  minimum  of  8  percent  of 
materials  and  fabncation  costs  and 
general  expenses,  ;|vhichever  was 
greater;  and  (3)' packing  costs  for 
merchandise  exported  to  the  United 
States.  We  calculated  LaMagma’s  total 
general  expenses  on  its  U.S.  sales  by 
adding  general  and  administrative 
expenses  to  a  sum  of  direct  selling 
expenses  (quota  expenses  and  bank 
charges),  indirect  selling  expenses, 
imputed  credit,  and  inventory  holding 
costs. 

No  adjustments  were  claimed  or 
allowed. 

Preliminary  Results  of  Review 

As  a  result  of  ovir  review,  we 
preliminarily  determine  that  the 
following  margins  exist: 


•  Manufacturer/exporter 

Period  of  review 

Margin 

(percent) 

Apace  Knitting  Factory . . . 

Bond  Manufacturing  Company,  Ltd  . . . . . 

04/27/90-08/31/91 

04/27/90-08/31/91 

115.15 

5.86 

Hayward  Knitters . 

LaMagma  . i . . . 

Sample  Pool: 

Chung  Cheung  Knitting  Factory . 

04/27/9008/31/91 

04/27/9008/31/91 

04/27/9008/31/91 

5.86 

0.00 

131.72 

Comitex  Knitters,  Ltd . 

04/27/9008/31/91 

131.72 

Everest  Knitwear,  Ltd . 

04/27/90-08/31/91 

131.72 

Fang  Brothers  Knitting,  Ltd . 

04/27/9008/31/91 

131.72 

Fortune  Knits . 

04/27/9008/31/91 

131.72 

Gee  Cheung  Knitting . . . 

04/27/9008/31/91 

131.72 

Just  Fashions  International . . . . . . . 

04/27/9008/31/91 

131.72 

Ken  Shing  Knitting  Factory . 

04/27/9008/31/91 

131.72 

Peninsula  Knitters,  Ltd . 

04/27/9008/31/91 

131.72 

Sun  Hing  Knittir>g  Factory,  Ltd . 

04/27/9008/31/91 

1 31 .72 

Union  Knitting  Factory  Co.,  Ltd . . . 

04/27/9008/31/91 

131.72 

Wai  Tai  Knitwear . . . 

04/27/9008/31/91 

131.72 

Wing  Yick  Knitting  Factory . 

04/27/90-08/31/91 

131.72 

Wiseknit  Factory . . . . . 

04/27/90O8/31./91 

131.72 

No  Shipments: 

Afasia  Knitting  Factory,  Ltd . . . i.‘. . 

04/27/9008/31/91 

2  5.86 

Esquel  Enterprises,  Ltd . 

04/27/90-08/31/91 

2  5.86 

King  Ah  Knitting  Factory . 

04/27/9008/31/91 

2  5.86 

Shui  Lir»g  Induces  Co.,  Ltd  . . . 

04/27/9008/31/91 

2  5.86 

Did  not  respond  to  Sampling  Questionnaire:  * 

Kent  Phone  . 

04/27/9008/31/91 

3115.15 

Ko  Tang  Knitting  Factory . . . 

04/27/90-08/31/91 

3115.15 

Simee  twitting  Factory,  Ltd . . . 

04/27/9008/31/91 

3115.15 

Tai  Wah  Garment  &  twitting  Factory . 

04/27/9008/31/91 

3115.15 

Excluded  from  the  sample: 
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Manufacturer/exporter 

Period  of  review 

Margin 

(percent) 

Great  Wind . 

04/27/90-08/31/91 

♦5.86 

1  ianning  Knihi/Oflr  . . . 

04/27/90-08/31/91 

<5.86 

Maurice  Knitters  . . 

04/27/90-08/31/91 

<5.86 

All  Others  . 

04/27/90-08/31/91 

5.86 

'  Not  selected  from  the  sample  pool;  rate  is  the  simple  average  of  the  margir^s  for  the  four  selected  companies,  31.72  percent. 

2  No  sNpments  during  the  period;  rate  is  (1)  the  firm's  calculated  margin  from  the  LTFV  investigation  or,  (2)  if  not  covered  in  the  investigation, 
the  “all  others"  rate,  5.86  percent. 

3  Did  not  respond  to  the  sampling  questionnaire;  the  uncooperative  BIA  rate  is  115.15  percent,  the  highest  rate  from  the  LTFV  investigation. 

4  No  address  found;  rate  is  the  sJl  others  rate  from  the  LTFV  investigation,  5.86  percent. 


Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  pubhcation.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  of  this 
notice,  or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefe,  which 
must  be  limited  to  issues  raised  in  the 
case  briefe,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 

The  Ilepartment  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  FMV  may  vary  ftnm  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  MMF  sweaters  from  Hong  Kong 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  The  cash 
deposit  rates  for  the  reviewed 
companies  will  be  those  established  in 
the  final  results  of  this  administrative 
review;  (2)  for  previously  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
LTFV  investigation;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review  or  the 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  in  the  LTFV 
investigation  for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  be  the  “all  other”  rate 
established  in  the  final  notice  of  LTFV 
investigation  of  this  case,  in  accordance 
with  the  Court  of  International  Trade’s 


decisions  in  Floral  Trade  Council  v. 
United  States.  Slip  Op.  93-79,  and 
Federal-Mogul  Corporation  and  the 
Torrington  Company  v.  United  States. 
Slip  Op.  93-83.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  Uquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  November  24, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-29632  Filed  12-2-93;  8:45  am) 
BILUNG  CODE  3S1(M>S-P 


[A-580-^] 

Sweaters  Wholly  or  In  Chief  Weight  of 
Man-Made  Fiber  From  Korea; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preUminary  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  a  request  by  the 
petitioner,  the  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  duty  order  on 
sweaters  wholly  or  in  chief  weight  of 
man-made  fiber  from  Korea.  The  review 
covers  69  manufacturers/exporters  of 
this  merchandise  to  the  United  States 


and  the  period  April  27, 1990  through 
August  31, 1991.  Using  sampling 
techniques,  the  Department  of 
Commerce  selected  six  of  these 
companies  to  be  analyzed.  The  other 
firms  included  in  the  sample  pool  have 
received  a  rate  which  is  the  simple 
average  of  the  margins  of  the  six 
selected  companies.  The  review 
indicates  the  existence  of  dumping 
margins  during  the  period. 

As  a  result  of  this  review,  we  have 
preliminarily  determined  to  assess 
antidumping  duties  equal  to  the 
difference  between  United  States  price 
and  foreign  market  value.  Interested 
parties  are  invited  to  comment  on  these 
preliminary  results. 

EFFECTIVE  DATE:  December  31, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karin  Price,  Donald  Little,  or  Maureen 
Flannery,  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  24, 1990,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (55  FTl  39036)  the  antidumping 
duty  order  on  sweaters  wholly  or  in 
chief  weight  of  man-made  fiber  (MMF 
sweaters)  firom  Korea.  On  September  30, 
1991,  the  petitioner,  the  National 
Knitwear  &  Sportswear  Association 
(NKSA),  requested  that  we  conduct  an 
administrative  review,  in  accordance 
with  §  353.22(a)  of  the  Department’s 
regulations.  We  published  the  notice  of 
initiation  of  the  antidumping  duty 
administrative  review  on  October  18, 
1991  (56  FR  52254),  covering  the  period 
April  27, 1990  through  August  31, 1991. 
The  initiation  notice  names  69 
companies.  Of  these  69  companies,  the 
following  six  compemies  were  selected 
to  be  analyzed,  using  sampling 
techniques:  Chunji  hidustrial  Company, 
Ltd.  (Chunji),  Kee  Ryung  Industrial 
Company,  Ltd.  (Kee  Ryung),  Suhcheon 
Company,  Ltd.  (Suhcheon),  Tae  Kwang 
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Industrial  Company,  Ltd.  (Tae  Kwang), 
Young  Woo  &  Company,  Ltd.  (Young 
Woo),  and  Yurim  Company,  Ltd. 

(Yurim).  The  other  companies  included 
in  the  sample  pool  have  received  a  rate 
which  is  the  simple  average  of  the 
margins  of  these  six  compahies.  The 
Department  has  now  conducted  the 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act). 

Scope  of  the  Review  ,• 

Imports  covered  by  this  review  are 
shipments  of  MMF  sweaters  fttjm  Korea. 
MMF  sweaters  are  defined  as  garments 
for  outerwear  that  are  knitted  or 
crocheted,  in  a  variety  of  forms 
including  jacket,  vest,  cardigan  with 
button  or  zipper  front,  or  pullover, 
usually  having  ribbing  around  the  neck, 
bottom,  and  cuffs  on  die  sleeves  (if  any), 
encompassing  garments  of  various 
lengths,  wholly  or  in  chief  weight  of 
man-made  fiber.  The  term  “in  chief 
weight  of  man-made  fiber”  includes 
sweaters  where  the  man-made  fiber 
material  predominates  by  weight  over 
each  other  single  textile  material.  This 
excludes  sweaters  23  percent  or  more  by 
weight  of  wool.  It  includes  men’s, 
women’s,  boys’,  or  girls’  sweaters,  as 
defined  above,  but  does  not  include 
sweaters  for  infants  24  months  of  age  or 
younger.  It  includes  all  sweaters  as 
defined  above,  regardless  of  the  number 
of  stitches  per  centimeter,  provided  that, 
with  regard  to  sweaters  having  more 
than  nine  stitches  per  two  linear 
centimeters  horizontally,  it  includes 
only  those  with  a  knit-on  rib  at  the 
bottom. 

Garments  which  extend  below  mid¬ 
thigh  or  cardigans  that  contain  a  sherpa 
lining  or  heavy-weight  fiberfill  lining, 
including  quilted  linings,  used  to 
provide  extra  warmth  to  the  wearer,  are 
not  considered  sweaters  and  are 
excluded  from  the  scope  of  the  review. 
Also  specifically  excluded  from  the 
scope  are  sweaters  assembled  in  Guam 
that  are  produced  firom  knit-to-shape 
component  parts  knit  in  and  imported 
from  Korea  and  entering  under 
Harmonized  Tariff  Schedule  (HTS)  item 
number  9902.61. 

The  subject  merchandise  is  currently 
classifiable  under  HTS  item  numbers 

6110.30.30.10,  6110.30.30.15, 

6110.30.30.20,  6110.30.30.25, 
6103.23.00.70,  6103.29.10.40, 
6103.29.20.62,  6104.23.00.40, 
6104.29.10.60,  6104.29.20.60, 

6110.30.10.10.6110.30.10.20, 

6110.30.20.10,  and  6110.30.20.20.  This 
merchandise  may  also  enter  under  HTS 
item  numbers  6110.30.30.50  and 
6110.30.30.55.  The  HTS  item  numbers 
are  provided  for  convenience  and 


Customs  purposes  only.  The  written 
description  remains  dispositive. 

This  review  covers  69  manufacturers/ 
exporters  of  the  subject  merchandise 
fi-om  Korea,  and  the  period  April  27, 

1990  through  August  31, 1991.  Chimji, 
Kee  R)nmg,  Suhcheon,  Tae  Kwang, 
Young  Woo,  and  Yurim  have  been 
selected  by  the  Department  to  be 
analyzed. 

Sampling 

Due  to  the  large  number  of 
respondents  in  this  review  and  the 
antidumping  duty  administrative 
reviews  of  MMF  sweaters  from  Taiwan 
and  Hong  Kong,  on  December  13. 1991, 
the  Department  issued  a  memorandum 
proposing  the  use  of  sampling 
techniques,  in  accordance  with  section 
777A  of  the  Tariff  Act,  in  order  to  limit 
the  number  of  sales  analyzed.  In 
accordance  with  that  memorandum,  on 
December  16, 1991,  the  Department  sent 
a  letter  to  all  interested  parties 
explaining  the  proposed  sampling 
methodology  and  soliciting  comments 
on  that  methodology.  Comments  were 
received  firom  petitioner  and 
respondents  on  December  23, 1991,  and 
a  memorandum  recommending  the  use 
of  sampling  was  issued  on  January  6, 
1992. 

Of  the  69  companies  included  in  the 
Department’s  initiation  notice,  eight 
companies  notified  the  Department  that 
they  had  not  made  sales  of  subject 
merchandise  to  the  United  States  during 
the  period  of  review;  19  were  unknown 
to  the  Korea  Garments  and  Knitwear 
Export  Association  (KGKEA),  and, 
thereby,  were  presumed  not  to  have 
exported  subject  merchandise  to  the 
United  States  during  the  period  of 
review  since  KGKEA  issues  all  export 
permits  for  exports  of  MMF  sweaters; 
two  named  companies  were  owned  by 
other  named  companies;  and  two  of  the 
named  companies  were  duplicates  of 
other  named  companies. 

We  applied  our  sampling 
methodology  to  the  remaining  38 
companies  in  the  following  manner. 
First,  each  company  was  assigned 
points  according  to  its  percentage  share 
of  total  export  sales,  by  volume,  to  the 
United  States.  One  point  was  given  for 
each  V2  percent  of  export  sales.  Each 
company  was  represented  in  the  sample 
pool  in  proportion  to  the  number  of 
points  it  received.  For  example,  a 
company  that  represented  25  percent  of 
exports  to  the  United  States  would 
receive  50  points  and  go /‘into  the  hat” 
50  times.  A  company  that  comprised 
one  percent  of  total  _exports  would 
receive  two  points  and  go  “into  the  hat” 
tvrice.  In  this  way,  the  company  with  a 
greater  volume  of  exports  had  a  much 


greater  chance  of  being  selected  than  the 
company  with  a  smaller  volume  of 
exports.  Of  the  38  companies,  Chunji, 

Kee  Ryung,  Suhcheon,  Tae  Kwang, 

Yoimg  Woo,  and  Yurim  were  randomly 
selected  to  be  analyzed.  Questionnaires 
were  sent  to  these  companies  on  January 

6. 1992. 

The  companies  selected  to  be 
analyzed  have  received  their  own  rates. 
The  other  companies  in  the  sample  pool 
have  received  a  rate  which  is  the  simple 
average  of  the  margins  of  the  six 
selected  companies.  We  have  used  a 
simple  average  for  calculating  the 
sample  pool  rate  because  we  weighted 
each  company  according  to  its  share  of 
export  sales  in  selec(^g  the  sampled 
companies.  [  'f 

>  ‘ 

Verification 

Verification  of  the  questionnaire 
responses  of  Kee  Ryung,  Suhcheon,  and 
Tae  Kwang  were  conducted  in  Korea 
between  October  12, 1992  and  October 

26. 1992.  We  also  conducted  a 
verification  of  the  response  of 

''Choongbang  Company,  Ltd. 
(Choongbang)  to  our  questionnaire, 
which  stated  that  Choongbang  had  no 
exports  of  the  subject  merchandise  to 
the  United  States  during  the  period  of 
review,  in  Korea  on  October  27, 1992. 

Best  Information  Available 

Young  Woo  did  not  provide  complete 
sales  data  on  its  exporter’s  sales  price 
(ESP)  sales  of  MMF  sweaters  to  the 
United  States  made  through  its  wholly- 
owned  subsidiary  Young  Collections, 
Inc.,  U.S.A.  (YCI-NY),  because  in  May 
1991,  YCI-NY  discontinued  its 
operations.  For  these  sales,  the 
Department  used  the  best  information 
available.  As  the  best  information 
available,  we  have  used  a  cooperative 
rate,  which  is  the  higher  of  (1)  Young 
Woo’s  weighted-average  margin  from 
the  investigation  of  sales  at  less  than  fair 
value  (L'TFV),  or  (2)  the  highest 
calculated  rate  in  this  review  for  any 
firm.  We  have  used  a  cooperative  rate 
since  these  ESP  sales  represent  a  small 
proportion  of  Young  Woo’s  total  sales  to 
the  United  States,  and  Young  Woo  has 
cooperated  in  submitting  full  data  on  its 
other  sales. 

United  States  Price 
With  the  exception  of  certain  of 
Young  W'oo’s  U.S.  sales  which  are  ESP, 
for  which  the  best  information  available 
was  used,  as  described  above,  the 
Department  used  purchase  price  (PP),  as 
defined  in  section  772  of  the  Tariff  Act, 
in  calculating  United  States  price  (U.S. 
price)  for  Chimji,  Kee  Ryung,  Suhcheon, 
Tae  Kwang,  Young  Woo,  and  Yurim. 
U.S.  price  was  based  on  the  packed. 
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f.o.b>pifice  to  the  first  unrelated 
purchasers  in  the  United  States.  We 
made  deductions,  where  appropriate, 
for  foreign  inland  freight,  foreim 
brokerage  and  handling,  and  wharfage 
and  containerization  charges.  We  also 
made  an  addition  for  import  duties 
which  were  rebated  on  imported 
materials  used  to  produce  subsequently 
exported  merchandise. 

No  other  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value 
(FMV)  for  Chunji.  Kee  Ryung, 

Suhcheon.  Tae  Kwang,  Young  Woo,  and 
Yurim,  the  Department  used  third 
country  price  or  constructed  value  (CV). 
as  defined  in  section  773  of  the  Tariff 
Act. 

During  the  LTFV  investigation  of  this 
case,  the  Department  found  that  Yurim 
had  made  third  country  sales  of  subject 
merchandise  at  prices  which  were 
below  the  cost  of  production. 
Accordingly,  for  this  review,  we 
initiated  an  investigation  of  possible 
third  country  sales  below  the  cost  of 
production  for  Yurim.  On  March  13, 
1992,  petitioner  alleged  that  Chunji,  Kee 
Ryung,  Suhcheon,  Tae  Kwang,  and 
Young  Woo  were  selling  subject 
merchandise  in  third  countries  at  prices 
below  the  cost  of  production.  On  Meirch 


20, 1992,  we  initiated  sales  below  cost 
investigations  on  these  companies. 

As  a  result  of  our  investigations,  we 
found  below-cost  sales  for  each 
company.  When  more  than  10  percent, 
but  less  than  90  percent,  of  the  sales  of 
a  particular  model  were  determined  to 
be  below  the  cost  of  production,  we 
excluded  those  sales  from  our 
calculation  of  FMV.  When  90  percent  or 
more  of  the  sales  of  a  particular  model 
were  made  below  cost,  we  excluded  all 
sales  of  that  model  from  our  calculation 
of  FMV.  When  10  percent  or  less  of  the 
home  market  sales  of  a  particular  model 
were  made  at  prices  below  the  cost  of 
production,  we  did  not  disregard  any 
sales  of  that  model.  If  there  were  not 
sufficient  sales  of  such  or  similar 
merchandise  made  at  or  above  the  cost 
of  production,  we  used  CV  for 
calculating  FMV. 

Third  country  price  was  based  on  the 
packed,  f.o.b.,  c.i.f.,  or  CAF  price  to  the 
first  umelated  purchaser.  We  made 
adjustments,  where  applicable,  to  the 
third  coxmtry  price  for  foreign  inland 
freight,  foreign  brokerage  and  handling, 
wharfage  and  containerization,  ocean 
freight,  marine  insurance,  credit 
expenses,  warranties,  commissions, 
differences  in  the  physical 
characteristics  of  ^e  merchandise,  and 
differences  in  packing.  We  also  added 


an  amount  for  import  duties  which  were 
rebated  on  imported  materials  used  to 
produce  subsequently  exported 
merchandise.  When  FMV  was  compared 
to  PP,  we  added  U.S.  credit,  warranties, 
and  commissions,  as  appropriate.  When 
commissions  were  paid  on  either  the  PP 
sale  or  the  third  country  sale  but  not  on 
the  other,  we  made  an  adjustment  for 
indirect  selling  expenses  in  the  one 
market  to  offset  the  commissions  in  the 
other  market. 

CV  includes  materials,  fabrication, 
general  expenses,  profit,  and  packing. 
W'e  used:  (1)  Actual  general  expenses  or 
the  statutory  minimum  of  10  percent  of 
materials  and  fabrication,  whichever 
was  greater;  (2)  actual  profit  or  the 
statutory  minimum  of  8  percent  of 
materials  and  fabrication  costs  and 
general  expenses,  whichever  was 
greater;  and  (3)  packing  costs  for 
merchandise  exported  to  the  United 
States.  Where  appropriate,  we  made 
adjustments  for  differences  in 
circumstances  of  sale,  in  accordance 
with  19  CFR  353.56. 

No  other  adjustments  were  claimed  or 
allowed. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist: 


Manufacturer/Exporter 


Chunji  Industrial  Company,  Ltd  and  Sungwha  Garment  Company,  Ltd 

Kee  Ryung  Industrial  Cornpany,  Ltd  . . 

Suhcheon  Company,  Ltd . . . . . 

Tae  Kwang  Industrial  Company,  Ltd . 

Young  Woo  Industrial  Company,  Lid . 

Yurim  Industrial  Company.  Ltd . . . 

Bangil  Industrial,  Lid . 

Boun  Kyur>g  Corporation . . . . . . . . 

Bum-Yang  Apparel  Company.  Ltd  . . . 

Chai-Knit  Trading  Company.  Ltd . . . 

Chang  Jae  Corp^tkm  . . . . . . 

Chongju  Textiles  Company,  Ltd . . 

Dae  Kyung  Company,  Lid . 

Daewoo  Corporation  . . . . . 

Dae  Yu  Company,  Ltd  . . . . . 

Do  Sung  Textile  Company,  Ltd  . . 

Dong  Kwang  Corporation . . . . 

Dong  Woo  Company,  Ltd . . . . . . . 

Doosung  Textile  Company,  Ltd . . 

Fun  Bright  Industrial  Co.,  Ltd  . 

Hae  Yang  Knitting  Factory,  Ltd . . 

Hanil  Synthetic  Rber  Ind.  Co..  Ltd . . 

Hwa  Man  Industrial  Company,  Ltd . . 

Jo  Woo  Company,  Ltd  . .' . 

Kolon  Interr^tkxud  Corporation  . 

Kuk  Rim  Ltd  . . . 

Kun  Ja  Industrial  Company,  Ltd . . . . . 

Ryu  Kyung  Industrial  Corrf^y,  Ltd . 

Sanrxio  Tradirig  Company  and  Daishln  Trading  Company.  Ltd . . 

Samjin  Moolsan  Ltd . . . . . 

SaiTKung  Company,  Ltd  . . . . 

Se  Dong  Company,  Ltd . . . . . . 

Shin  Cheu>g  Knitting  Company,  Ltd  . . . . . . . 

Shinwon  Corporation . 


Period  of  review 

wwTyin 

(percent) 

04/27/90-08/31/91 

3.01 

04/27/90-08/31/91 

2.43 

04/27/90-08/31/91 

2.36 

04/27/90-08/31/91 

0.28 

04/27/90-08/31/91 

4.55 

04/27/90-08/31/91 

2.40 

04/27/90-08/31/91 

>2.51 

04/27/90-08/31/91 

>2.51 

04/27/90-08/31/91 

>2.51 

■'  04/27/90-08/31/91 

>2.51 

04/27/90-08/31/91 

>2.51 

04/27/90-08/31/91 

>2.51 

04/27/90-08/31/91 

>2.51 

04/27/90-08/31/91 

>2.51 

04/27/90-08/31/91 

>2.51 

04/27/90-08/31/91 

>2.51 

04/27/90-08/31/91 

>2.51 

04/27/90-08/31/91 

>2.51 

04/27/90-08/31/91 

>2.51 

04/27/90-08/31/91 

>2.51 

04/27/90-08/31/91 

>2.51 

04/27/90-08/31/91 

>2.51 

04/27/90-08/31/91 

>2.51 

04/27/90-08/31/91 

>2.51 

04/27/90-08/31/91 

>2.51 

04/27/90-08/31/91 

>2.51 

04/27/90-08/31/91 

>2.51 

04/27/90-08/31/91 

>2.51 

04/27/90-08/31^1 

>2.51 

04/27/90-08/31/91 

>2.51 

04/27/90-08/31/91 

>2.51 

04/27/90-08/31/91 

>2.51 

04/27/90-08/31/91 

>2.51 

04/27/90-08/31/91 

>2.51 
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Manufacturer/Exporter 


Sunny  Apparel,  Inc . . 

Uksung  Company,  Ltd . 

Wha  Jin  Apparel  Company,  Ltd  ... 
Yakjin  Trading  Corporation 

Baik  Yang  Company,  Ltd  . 

Choongbang  Crmpany,  Ltd  . 

Dongwoo  Silk  Company,  Ltd . 

Doosan  Industrial  Com^ny,  Ltd  .. 

Hanjoo  Corporation  . 

Hoejun  Knit  Goods  Company,  Ltd 
Jung  Woo  Textile  Company,  Ltd  .. 
San  Han  Synthetic  Fiber  Co.,  Ltd 

Cheon  Woo  Express  . 

Chin  Ji  lr>dustrial . 

Daelim  . 

Goo  San  Trading . 

Hanjoo  Shipping  IntemationfU . 

Hanlim  . 

Hyop  Sung  . 

Hyop  Woon  Enterprises  . 

Jung  Wong  . . 

Kook  Industries  . . 

Ryu  Kyung . : . . 

Sam  Jin  Industries . 

Sam  Jing  Industries . 

Shen  Heung  Textile . 

Wahjin  . 

Woorin  Trading . 

Ye  In . 

Yoo  Chang  Enterprise . 

Yuwon  Trading  . 

All  Others  . 


Period  of  review 


Margin 

(percent) 


04/27/90-08/31/91 

12.51 

04/27/90-08/31/91 

12.51 

04/27/90-08/31/91 

12.51 

04/27/90-08/31/91 

12.51 

04/27/90-08/31/91 

21.30 

04/27/90-08/31/91 

21.30 

04/27/90-08/31/91 

21.30 

04/27/90-08/31/91 

21.30 

04/27/90-08/31/91 

21.30 

04/27/90-08/31/91 

2  1.30 

04/27/90-08/31/91 

21.30 

04/27/90-08/31/91 

2  1.30 

04/27/90-08/31/91 

31.30 

04/27/90-08/31/91 

31.30 

04/27/90-08/31/91 

3  1.30 

04/27/90-08/31/91 

31.30 

04/27/90-08/31/91 

31.30 

04/27/gOA)8/31/91 

31.30 

04/27/90-08/31/91 

3  1.30 

04/27/90-08/31/91 

31.30 

04/27/90-08/31/91 

31.30 

04/27/90-08/31/91 

31.30 

04/27/90-08/31/91 

31.30 

04/27/90-08/31/91 

31.30 

04/27/90-08/31/91 

31.30 

04/27/90-08/31/91 

31.30 

04/27/90-08/31/91 

31.30 

04/27/90-08/31/91 

31.30 

04/27/90-08/31/91 

31.30 

04/27/90-08/31/91 

31.30 

04/27/90-08/31/91 

31.30 

04/27/90-08/31/91 

31.30 

1  Not  selected  from  the  sample  pool;  rate  is  the  simple  average  of  the  margins  for  the  six  selected  companies. 

2  No  shipments  during  the  period;  rate  is  the  weighted-average  margin  for  each  company  from  the  less-than-fair-value  investigation,  or,  if  a 
company  was  not  involved  in  the  investigation,  the  “All  Others”  rate. 

3  Not  known  ta»KGKEA  as  a  shipper,  rate  is  the  weighted-average  margin  for  each  company  from  the  less-than-fair-value  investigation,  or,  if 
the  company  was  not  involved  in  the  investigation,  the  ‘'All  Others”  rate. 


Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  of  this 
notice,  or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 

The  Department  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  FMV  may  vary  firom  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 


publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  MMF  sweaters  from  Korea  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Tariff  Act;  (1)  The  cash  deposit  rates 
for  the  reviewed  companies  will  be 
those  established  in  the  final  results  of 
this  administrative  review;  (2)  for 
previously  investigated  companies  not 
hsted  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  less-than-fair  value 
investigation;  (3)  if  the  exporter  is  not  a 
firm  covered  in  this  review  or  the  less- 
than-fair-value  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  in  the  less- 
than-fair-value  investigation  for  the 
manufacturer  of  the  merchandise:  and 
(4)  the  cash  deposit  rate  for  all  other 
manufacturers  or  exporters  will  be 'the 
“all  others”  rate  establis;hed  in  the  final 
notice  of  LTFV  investigation  of  this 
case,  in  accordance  with  the  Court  of 
International  Trade’s  decisions  in  Floral 
Trade  Council  v.  United  States.  Slip  Op. 
93-79,  and  Federal-Mogul  Corporation 
and  the  Torrington  Company  w.  United 


States,  Slip  Op.  93-83.  Since  the  margin 
for  Tae  Kwang  is  less  than  0.50  percent 
and,  therefore,  de  minimis  for  cash 
deposit  purposes,  the  Department  shall 
not  require  a  cash  deposit  of 
antidumping  duties  on  entries  from  Tae 
Kwang.  'These  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  dining  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 
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November  24, 1993. 

|0Mph  A.  Spetiini, 

Acting  Assistant  Secretary  for  Import 
AdministratiSn. 

IFR  Doc.  93-29633  Filed  12-2-93;  8:45  am] 
CaiUJNG  C006  3610-08-P] 


U.S.  Geological  Survey,  Notice  of 
Decision  on  Applicatkm  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 

Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5  p.m.  in  room  4211,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue.  NW..  Washington, 
DC 

Docket  Number:  93-099.  Applicant: 
U.S.  Geological  Survey,  Denver,  CO 
80225.  Instrument:  Automatic  Spinner 
Magnetometer  System,  Model  JR-5A. 
Manufacturer:  G^fyrika,  Czech 
Republic.  Intended  Use:  See  notice  at  58 
FR  49023,  September  21, 1993.  Advice 
Received  From:  National  Institute  of 
Standards  and  Technology,  October  28, 
1993. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides;  (1)  a  sensitivity  of  2,4  pA/m 
(2.4  X 10-’  emu),  (2)  on-line  computer 
control  and  (3)  small  size  without  need 
for  cryogenic  operation  for  studies  of 
remenant  magnetism.  The  National 
Institute  of  Standards  and  Technology 
advises  that  (1)  these  capabiUties  are 
pertinent  to  the  applicant’s  intended 
purpose  emd  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument  for  the  applicant’s  intended 
use. 

We  )uiow  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 

IFR  Doc.  93-29635  Filed  12-2-93;  8:45  am) 
aajJNG  C006  351(M)S-F 


Applications  for  Duty-Free  Entry  of 
Scientific  instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub, 
L.  89-651;  80  Stat,  897;  15  CFR  301),  we 


invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufoctured  in  the  United  States. 

Comments  must  comply  with 
Subsections  301.5(a)(3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Commerce, 
Washington,  £>C  20230.  Applications 
may  be  examined  between  8:30  a.m.  and 
5  p.m.  in  room  4211,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number:  93-132.  Applicant: 
Texas  A&M  University,  Corpus  Christi. 
6300  Ocean  Drive,  Corpus  Christi,  TX 
78412.  Instrument:  Rapid  Kinetics 
Spectrometer  Accessory,  Model  RX 
1000.  Manufacturer:  Applied 
Photophysics  Ltd.,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
attached  to  a  spectrophotometer  and 
used  to  teach  principles  and 
applications  of  stopped  flow  kinetics  in 
several  chemistry  courses.  Application 
Received  by  Commissioner  of  Customs: 
October  14, 1993. 

Docket  Number:  93-133.  Applicant: 
San  Francisco  State  University,  1600 
Holloway  Avenue,  San  Francisco,  CA 
94132.  Instrument;  Electron  Microscope, 
Model  CM  120.  Manufacturer:  N.V. 
Philips,  The  Netherlands.  Intended  Use: 
The  instrument  will  be  used  for 
teaching  purposes  in  the  courses 
Biology  741,  699  and  897.  Application 
Receiy^  by  Commissioner  of  Customs: 
October  19, 1993. 

Docket  Number:  93-134.  Applicant: 
State  University  of  New  York  at  Buffalo, 
3435  Main  Street,  Buffalo,  NY  14214. 
Instrument:  Topographic  Measuring 
System,  Model  TS  100.  Manufacturer:  . 
Oxford  Metrics  Limited,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  for  studies  of  three 
dimensional  back  shape  in  scoliosis  and 
other  spinal  deformities.  In  addition,  the 
instrument  will  be  used  in  courses  in 
Orthopaedic  Physical  Therapy  to  assess 
posture  and  postural  faults  of  the  back. 
Application  Received  by  Commissioner 
of  Customs:  October  21, 1993. 

Docket  Number:  93-135.  Applicant: 
Texas  Department  of  Health,  1100  W. 
49th  Street,  Austin,  TX  78756. 
Instrument:  Electron  Microscope,  Model 
H-7100r  Manufacturer:  Nissei  Sangyo, 
Japan.  Intended  Use:  The  instrument 
will  be  used  to  examine  biological 
specimens  to  identify  microorganisms, 
primarily  viruses,  but  also  bacteria, 
parasites  and  fungi.  Application 
Received  by  Commissioner  of  Customs: 
October  22. 1993. 


Docket  Number:  93-136.  Applicant: 
Mount  Sinai  Medical  Center,  1  Gustave 
L.  Levy  Place,  New  York,  NY  10029. 
Instrument:  Cytovision  Ultra  Analysis 
System.  Manufacturer:  AppUed  Imaging 
International,  United  Kingdom. 

Intended  Use:  The  instrument  will  be 
used  for  research  purposes  to  examine 
some  aspects  of  chromosomal 
rearrangements  in  human  leukemia.  In 
addition,  the  instrument  will  be  used  for 
training  and  teaching  cytogenetics  of 
hematological  disorders  in  conjunction 
with  fluorescence  in  situ  hybridization 
analysis  using  chromosomal  DNA 
probes.  Application  Received  by 
Commissioner  of  Customs:  October  26, 
1993. 

Docket  Number:  93-137.  Applicant: 
University  of  Virginia,  Molecular 
Physiology  &  Biology  Physics.  449 
Jordan  Hall.  Charlottesville.  VA  22908. 
Instrument:  Electron  Microscope.  Model 
CM  200.  Manufacturer:  N.V.  Philips, 

The  Netherlands.  Intended  Use;  The 
instrument  will  be  used  for  studies  of 
cardiac,  smooth  and  skeletal  muscle, 
blood  platelets  and  a  number  of  other 
vertebrate  and  invertebrate  cells  to 
determine  how  phosphorylation  and 
calcium  binding  affect  intracellular  and 
cell-to-cell  signaling,  including  the 
development  of  fatal  disorders  of  the 
heart  beat.  The  long  term  objective  of 
this  study  is  the  development  of 
therapeutic  eigents  for  pr^enting  and/or 
treating  abnormalities  of  cardiac 
rhythm.  Application  Received  by 
Commissioner  of  Customs:  October  28. 
1993. 

Docket  Number:  93-138.  Applicant: 
Argonne  National  Laboratory,  9700 
South  Cass  Avenue,  Argonne.  IL  60439. 
Instrument:  Scintillometer.  Model  SLS 
20.  Manufacturer:  Scintec,  Germany. 
Intended  Use:  Tlie  instrument  will  be 
used  to  conduct  research  on  the 
exchange  of  heat  and  momentum 
between  the  atmosphere  and  the  surface 
of  the  Earth.  Application  Received  by 
Commissioner  of  Customs:  October  28. 
1993. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff 
[FR  Doc.  93-29638  Filed  12-2-93;  8:45  ami 
BIUJNQ  CODE 


University  of  Hawaii,  et  al.;  Notice  of 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
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8:30  a.m.  and  5  p.m.  in  room  4211,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
sdentific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  93-103.  Applicant: 
University  of  Hawaii.  Honolulu,  HI 
96822.  Instrument:  Mass  Spectrometer, 
Model  VG  Sector  54-30.  Manufacturer: 
Fisons  Instruments,  United  Kingdom. 
Intended  Use:  See  notice  at  58  ^ 

49023,  September  21, 1993.  Reasons: 
The  foreign  instrument  provides:  (1)  an 
abundance  sensitivity  to  0.1  ppm  at 
mass  237  with  respect  to  the  238U  peak, 
(2)  7  Faraday  cup  multidetectors  and  (3) 
a  Daly  ion  counting  collector. 

Docket  Number:  93-109.  Applicant: 
University  of  Utah,  Salt  Lake  City,  UT 
84112.  Instrument:  Mass  Spectrometer. 
Model  252.  Manufacturer:  Finnigan 
MAT  Inc.,  Germany.  Intended  Use:  See 
notice  at  58  FR  49024,  September  21. 
1993.  Reasons:  The  foreign  instrument 
provides:  (1)  an  internal  precision  of 
0.005  per  mil  for  3  bar  pi  samples  of 
OOj.  (2)  an  8-cup  multicollector  and  a 
H/D  detector  and  (3)  all-metal  gold 
sealed  valves  of  monoblock  design. 

The  capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant’s  intended 
purposes.  We  know  of  no  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  either  of  the  foreign 
instruments. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  93-29636  Piled  12-2-93;  8:45  ami 
eaxMQ  cooe  3sio-os-f 


Unlvarsity  of  Rorida,  et  al.;  Notice  of 
Conaoiidated  Deciai^  on  Af^iiications 
for  Duty-Free  Entry  of  Scientific 
instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  room  4211,  U.S. 
Department  of  Commerce,  14fh  and 
Constitution  Avenue.  NW.,  Washington. 
DC 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used. 


is  being  manufactured  in  the  United 
States. 

Docket  Number:  93-112.  Applicant: 
University  of  Florida,  Gainesville,  FL 
32611—2046.  Instrument:  ICP  Mass 
Spectrometer,  Model  MAT  SOLA. 
Manufacturer:  Finnigan  MAT,  Germany. 
Intended  Use:  See  notice  at  58  FR 
49024,  September  21, 1993.  Reasons: 

The  foreign  instrument  provides:  (1) 
sub-ng/liter  detection  linuts  for  liquids 
and  sub-ppb  for  solids  across  the 
periodic  table,  (2)  rapid  interchange  of 
the  ion  source  from  ICP  to  ^ow 
discharge,  (3)  Faraday  and  electron 
multiplier  detectors  and  (4)  laser 
ablation  capability.  Advice  Received 
From:  National  Institute  of  Standards 
and  Technology,  October  25, 1993. 

Docket  Numb^  93-080.  Applicant: 
Dartmouth  College,  Hanover,  03755. 
Instrument:  Imaging  and  In-Vivo 
Spectroscopy  System,  Model  7T/200. 
Manufacturer:  Surrey  Medical  Imaging 
Systems,  United  Kingdom.  Intended 
Use:  See  notice  at  58  FR  42941,  August 
12, 1993.  Reasons:  The  foreign 
instrument  provides:  (1)  in  vivo 
spectroscopy  and  imaging.  (2)  a  7  tesla 
magnet  with  200  nm  Imre  and  120-125 
mm  inside  diameter  shield  gradient,  (3) 
16  Mbyte  free  memory  and  (4) 
interleaved  spectra  ot  5  nuclei.  Advice 
Received  From:  National  Institutes  of 
Health,  September  10, 1993. 

Docket  Number.  93-104.  Applicant: 
Graduate  Hospital.  Philadelphia,  PA 
19146.  Instrument:  Fluorescence 
Excitation.  Four  Wavelength  System 
and  Fluorescence  Photometer  System 
with  Li^t  Somce.  Manufacturer. 
Scientific  Instruments  GmbH,  Germany. 
Intended  Use:  See  notice  at  58  FR 
49023,  September  21. 1993.  Reasons: 
The  foreign  instrument  provides 
measurement  of  505  nm  fluorescence 
with  excitation  at  340  and  38  nm  and 
has  a  resolution  of  4.0  ms.  Advice 
Received  From:  National  Institutes  of 
Health,  October  21, 1993. 

Docket  Number:  93-105.  Applicant: 
University  of  Vermont,  Bur^^on,  VT 
05401.  Instrument:  Mass  Spectrometer 
System,  Model  Delta  S.  Manufacturer. 
Firmigan,  MAT,  Germany.  Intended 
Use:  See  notice  at  58  FR  49023, 
September  21, 1993.  Reasons:  The 
foreign  instrument  provides:  (1)  on-line 
combustion  and  reduction  furnaces,  (2) 
an  internal  precision  of  0.01  per  mil  for 
N2  and  (3)  absolute  detection  sensitivity 
to  1500  molecules  of  CO2  per  mass  44 
ion.  Advice  Received  From:  National 
Institutes  of  Health,  October  21, 1993. 

Docket  Number:  93-094.  Applicant: 
University  Reseandi  Association,  Inc., 
Dallas.  TX  75237.  Instrument:  Spirex 
DIP  1700  Coil  Winding  Madiine. 
Manufacturer:  Ezio  Selva  S.R.L.,  Italy. 


Iittended  Use:  See  notice  at  58  FR 
47887,  September  13, 1993.  Reasons: 
The  foreign  instrument  provides 
computerized  synchronization  of 
relative  position  of  the  winding  head 
and  mandrel  for  winding 
superconducting  coils  of  2  to  17  m. 
Advice  Received  From:  Brookhaven 
National  Laboratory,  November  3, 1993. 

The  National  Institute  of  Standards 
and  Technology,  National  Institutes  of 
Health  and  Brookhaven  National 
Laboratory  advise  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant’s  intended 
purpose  and  (2)  they  know  of  no 
domestic  instniment  or  apparatus  of 
equivalent  scientii^c^alue  for  the 
intended  use  of  eacninstrument 

We  know  of  no  other  instrument  or 
apparatus  being  manufoctured  in  the 
United  States  i^ch  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 

Flank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  93-29637  FUed  12-2-93;  8:45  am] 
WLUNQ  COOC  3610-0S-f 


National  Institute  of  Standards  and 

Technology 

(Docket  No.  931101-3301] 

National  Rre  Codes:  Request  for 
Proposals  for  Revision  of  Standards 

AGENCY:  National  Institute  of  Standards 

and  Technology,  DOC 

ACTION:  Notice  of  request  for  proposals. 

SUMMARY:  The  National  Fire  Protection 
Association  (NFPA)  proposes  to  revise 
some  of  its  fim  safety  standards  and 
requests  proposals  from  the  public  to 
amend  existing  NFPA  fire  safety 
standards.  The  purpose  of  this  request  is 
to  increase  public  p<uticipation  in  the 
system  used  by  NFPA  to  develop  its 
standards.  The  publication  of  tfos  notice 
of  request  for  proposals  by  the  National 
Institute  of  Standards  and  Technology 
(NIST)  on  behalf  of  NFPA  is  being 
imdertaken  as  a  public  service;  NIST 
does  not  necessary  endorse,  approve, 
or  recommend  any  of  the  standards 
referenced  in  the  notice. 

DATES:  Interested  persons  may  submit 
proposals  on  or  before  the  dates  listed 
with  the  standards. 

ADDRESSES:  Arthur  E.  Cote,  P.E..  - 
Secretary,  Standards  Council.  NFPA,  1 
Batterymarch  Park,  P.O.  Box  9101, 
Quincy,  Massachusetts  02269-9101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  E.  Cote,  P.E.,  Secretary, 
Standards  Council,  at  above  address,  ' 
(617) 770-3000. 


63926 


Federal  Register  /  Vol.  58,  No.  231  /  Friday,  December  3,  1993  /  Notices 


SUPPI^iENTAHY  INFORMATION: 
Background 

The  Nations!  Fire  Protection 
Association  (NFPA)  develops  fire  safety 
standards  which  are  known  collectively 
as  the  National  Fire  Codes.  Federal 
agencies  firequently  use  these  standards 
as  the  basis  for  developing  Federal 
regulations  concerning  fire  safety.  Often, 
the  Office  of  the  Federal  Register 
approves  the  incorporation  by  reference 
of  these  standards  under  5  U.S.C.  552(a) 
and  1  CFR  part  51. 


Request  for  Proposals 

Interested  persons  may  submit 
amendments,  supported  by  written  data, 
views,  or  arguments  to  Arthur  E.  Cote, 
P.E.,  Secretary,  Standards  Council, 
NFPA,  1  Batteiymarch  Park,  P.O.  Box 
9101,  Quincy,  Massachusetts  02269- 
9101.  Proposes  should  be  submitted  on 
forms  available  jfrom  the  NFPA 
Standards  Administration  Office. 

Each  person  must  include  his  or  her 
name  and  address,  identify  the 
document  and  give  reasons  for  the 
proposal.  Proposals  received  before  or 
by  5:00  PM  l(x:al  time  on  the  closing 
date  indicated  will  be  acted  on  by  the 


Committee.  The  NFPA  will  consider  any 
proposal  that  it  receives  on  or  before  the 
date  listed  with  the  standard. 

At  a  later  date,  each  NFPA  Technical 
Committee  will  issue  a  report  which 
will  include  a  copy  of  written  proposals 
that  have  been  received  and  an  accoxmt 
of  the  disposition  of  each  proposal  by 
the  NFPA  Committee  as  the  Technic^ 
Committee  Report.  Each  person  who  has 
submitted  a  written  proposal  will 
receive  a  copy  of  the  report. 

Dated:  November  24, 1993. 

Samuel  Kramer, 

Associate  Director. 


NFPA  No 

Title 

Proposal 
dosirig  date 

NFPA  12B-1990 

Halon  1211  Rra  Firtlngiilshing  Systems  . 

1/21/94 

NFPA  14-1993 

Installation  of  Standpipe  and  Hose  Systems  . . 

7/15/94 

NFPA  15-1990 

Water  Spray  Rxad  Systems  for  Rra  Protection  . 

7/15/94 

NFPA  22-1993 

Water  Tanks  for  Private  Rra  Protection  . 

7/15/94 

NFPA  24-1992 

Installation  of  Private  Rra  Service  Mains  and  Their  Appurtenances  . 

1/21/94 

NFPA  26-1988 

Supervision  of  Valves  fVtntrolling  Water  Supplies  for  Rre  Protection  . 

1/21/94 

NFPA  33-1989 

Spray  Application  Using  Flammahle  and  Combustible  Materials . 

1/1/94 

NFPA  34-1989 

Dipping  and  Ooating  Processes  Using  Flammable  or  Oombustible  Liquids . 

1/1/94 

NFPA  43A-1990 

Li^d  and  Solid  Oxidizers  . 

1/21/94 

NFPA  50-1990 

Bulk  Oxygen  Systems  at  Consumer  Sites . 

5/20/94 

NFPA  51A-1989 

Acetylene  Cylinder  Charging  Plants  . 

5/20/94 

NFPA  52-1992 

NFPA  70-1993 

Compressed  Natural  rias  (CNn)  Vehicular  Fuel  Systems . 

1/21/94 

National  Electrical  Code . 

11/5/93 

NFPA  75-1992 

Electronic  Computer/Data  Processing  Equipment . 

1/21/94 

NFPA  80-1992 

Rre  Doors  and  Rre  Windows . . . 

1/21/94 

NFPA  850-1991 

NFPA  86-1990 

Furnace  Explosions/Implosions  in  Multiple  Burner  Boiler-Furnaces  (Will  be  renumbered  NFPA  8502)  . 

Overis  and  Furnaces . 

1/21/94 

1/21/94 

NFPA  860-1991 

Industrial  Furnaces  Using  a  Special  Processing  Atmosphere . 

1/21/94 

NFPA  86D-1990 

Industrial  Furnaces  Using  Vacuum  as  an  Atmosphere  . 

1/21/94 

NFPA  88A-1991 

Parking  Structures . 

1/21/94 

NFPA  88B-1991 

Repcur  Garages . 

1/21/94 

NFPA  92B-1 991 

Srrioke  Management  Systems  in  Malls,  Atria,  and  Large  Areas . . . 

1/21/94 

NFPA  110-1993 

Emergency  and  Standby  Power  Systems  . . 

7/15/94 

NFPA  111-1993 

Stored  Electrical  Energy  EmergerKy  and  Standby  Power  Systems . 

7/15/94 

NFPA  115-P* 

Laser  Rre  Protection  . . 

1/21/94 

NFPA  121-1990 

Self-Propelled  and  Mobile  Surface  Mining  Equipment . 

7/15/94 

NFPA  130-1993 

Rxed  Guideway  Transit  Systerrrs  . . . 

1/21/94 

NFPA  203-1992 

Roof  Coverings  and  Roof  Deck  Construction . 

1/21/94 

NFPA  220-1992 

Types  of  Building  Construction . . . 

1/21/94 

NFPA  231F-1987 

Storage  of  Roll  Paper . . . . . 

1/21/94 

NFPA  232-1991 

Protection  of  Recoixis . . . n... 

1/21/94 

NFPA  232AM-1991 

Rre  Protection  for  Archives  and  Records  Centers . 

1/21/94 

NFPA  253-1990 

Critical  Radiant  Flux  of  Floor  Covering  Systems  Using  a  Radiant  Heat  Energy  Source . . 

1/21/94 

NFPA  264-1992 

Heat  Release  Rates  for  MaterieUs  arrd  Products  Using  an  Oxygen  Consumption  Calorimeter . 

1/21/94 

NFPA  268-P* 

Igrritibility  of  Exterior  Wall  Assemblies  Using  a  Radiant  Heat  Energy  Source  . 

7/15/94 

NFPA  269-P* 

Toxic  Hazard  Modeling  . . 

1/21/94 

NFPA  291-1988 

Fire  Row  Testing  emd  Marking  of  Hydrants . 

1/21/94 

NFPA  297-1986 

Telecommunicatiorrs  Systems— Principles  aixl  Practices  for  Rural  and  Forestry  Services  . 

1/21/94 

NFPA  303-1990 

Marinas  and  Boatyards . 1 . 

1/21/94 

NFPA  307-1990 

Marirre  Termirrals,  Piers,  arxl  Wharves . 

1/21/94 

NFPA  312-1990 

Vessels  During  Constniction,  Repair,  and  Lay-Up . 

1/21/94 

NFPA  385-1990 

Tank  Vehides  for  Flammable  and  Combustible  Liquids  . . 

1/15/94 

NFPA  386-1990 

Portable  Shipping  Tanks  for  Flammatble  and  Combustible  Liquids . 

1/15/94 

NFPA  481-1987 

Titanium . . . . . 

1/15/94 

NFPA  482-1987 

Zirconium . 

1/21/94 

NFPA  497M-1 991 
NFPA  501A-1992 

Qassification  of  Gases,  Vapors,  and  Dusts  for  Electrical  Equipment  in  Hazardous  (Classified)  Locations  ... 
Manufactured  Home  Installations,  Sites,  and  Communities . 

1/21/94 

1/21/94 

NFPA  5010-1993 

Recreatiorral  Vehicles . . . 

7/15/94 

NFPA  501 D-1 993 

Recreational  Vehicle  Parks  and  Campgrourrds . 

7/15/94 

NFPA  560-P* 

Storage,  Harrdling,  and  Use  of  Ethylene  Oxide  for  Sterilization  and  Fumigation  '. . . 

1/21/94 

NFPA  600-1992 

Industilai  Rre  Brigades . .*. . ” . . . 

7/15/94 

NFPA  650-1990 

Pneumatic  Conveying  Systems  for  Handling  Combustible  Materials . . 

7/15/94 

NFPA  703-1992 

Fire  Retardant  Impra^ted  Wood  and  Flame  Retardant  Coatings  for  Building  Materials  . 

1/21/94 
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NFPA  No 


Title 


NFPA  720-P* 
NFPA  780-1992 
NFPA  804-P* 
NFPA  820-1992 
NFPA  901-1990 
NFPA  902M-1990 
NFPA  903-1992 
NFPA  904-1992 
NFPA  911-1991 
NFPA  913-1992 
NFPA  1051-P* 
NFPA  1123-1990 
NFPA  1401-1989 
NFPA  1404-1989 
NFPA  1405-1990 
NFPA  1500-1992 
NFPA  1561-1990 
NFPA  1583-P* 
NFPA  1600-P* 
NFPA  1983-1990 
NFPA  1984-P* 
ONFPA  2002-P* 
NFPA  8506-P* 


Household  Cartxm  Monoxide  and  Fuel  Gas  Detectors . 

Lightning  Protection  Code . 

Advance  Lightwatw  Reactor  Electric  Generating  Plants . . . 

Wastewater  Treatment  and  Collection  Facilities _ _ 

Uniform  Coding  for  Fire  Protection  . . . . . _ _ 

Fire  Reporting  Field  Incident  Manual . . . 

Fire  Reporting  Property  Survey  Guide . . 

Incident  Follow-up  Report  Guide  . . . . 

Protection  of  Museums  and  Museum  Cottections  _ _ 

Protection  of  Historlo  Stnictures  and  Sites . . . 

Wildland  Fire  Management  Personnel  Professional  Qualifications  . 

Outdoor  Display  of  Rreworks . 

Fire  Service  Training  Reports  and  Records _ _ 

Fire  Department  Self-Contained  Breathing  Apparatus  Program 
Land-Based  Ftre  Flutters  Who  Resporxl  to  Marine  Vessel  Fires 

Fire  Department  Occupational  Safety  and  Health  Program . 

Fire  Department  Incident  Management  System  . . . . 

Rre  Fighter  Physical  Performance . 

Disaster  Management . . . 

Fire  Service  Life  Safety  Rope,  Harnesses,  and  Hardware . 

Closed-Circuit  SCBA  for  Fire  Fighters . 

Rre  Suppression  System  Properties  . . . 

Heat  Recovery  Steam  Generators . 


Proposal 
dosing  date 


3/11/94 

1/21/94 

1/21/94 

1/21/94 

11/1/93 

11/1/93 

11/1/93 

11/1/93 

1/21/94 

1/21/94 

1/21/94 

3/11/94 

7/15/94 

7/15/94 

7/15/94 


.  Open 

.  1/21/94 

. .  1/21/94 

.  1/21/94 

.  1/15/94 

.  1/21/94 

.  1/21/94 

.  1/21/94 


P*— Proposed  NEW  drafts  are  available  from  the  NFPA  Standards  Administration  Department,  1  Batterymarch  Partt,  Quincy.  MA  02269. 


[FR  Doc.  93-29559  Filed  12-2-93;  8:45  am) 
BILUNG  CODE  3510-13-M 


[Docket  No.  931197-3297] 

National  Fire  Codes:  Request  for 
Comments  on  NFPA  Technical 
Committee  Reports 

AGENCY:  National  Institute  of  Standards 
and  Technology.  DCX]. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  The  National  Fire  Protection 
Association  (NFPA)  revises  existing 
standards  and  adopts  new  standards 
twice  a  year.  At  its  Fall  Meeting  in 
November  or  its  Annual  Meeting  in 
May,  the  NFPA  acts  on 
recommendations  made  by  its  technical 
committees.  The  purpose  of  this  notice 
is  to  request  comments  on  the  technical 
reports  which  will  be  presented  at 
NFPA’s  1994  Fall  Meeting.  The 
publication  of  this  notice  by  the 
National  Institute  of  Standards  and 
Technology  (NIST)  on  behedf  of  NFPA  is 
being  undertaken  as  a  public  service: 
NIST  does  not  necessarily  endorse, 
approve,  or  recommend  any  of  the 
standards  referenced  in  the  notice. 
DATES:  Thirty  Reports  are  published  in 
the  1994  Fall  Meeting  Technical 
Committee  Reports  and  will  be  available 
on  January  28, 1994.  Comments 
received  on  or  before  April  8, 1994  will 
be  considered  by  the  respective  NFPA 


Committees  before  final  action  is  taken 
on  the  proposals. 

ADDRESSES:  The  1994  Fall  Technical 
Committee  Reports  are  available  from 
NFPA,  Publications  Department,  1 
Batterymarch  Park,  P.O.  Box  9101, 
Quincy,  Massachusetts  02269-9101. 
Comments  on  the  reports  should  be 
submitted  to  Arthur  E.  Cote,  P.E., 
Secretary,  Standards  Council.  NFPA,  1 
Batterymarch  Park,  P.O.  Box  9101, 
Quincy,  Massachusetts  02269-9101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  E.  Cote,  P.E.,  Secretary, 

Standards  Council,  at  above  address, 
(617) 770-3000. 

SUPPLEMENTARY  INFORMATION: 
Background 

Standards  developed  by  the  technical 
committees  of  the  National  Fire 
Protection  Association  (NFPA)  have 
been  used  by  various  Federal  Agencies 
as  the  basis  for  Federal  regulations 
concerning  fire  safety.  The  NFPA 
standards  are  known  collectively  as  the 
National  Fire  Codes.  Often,  the  Office  of 
the  Federal  Register  approves  the 
incorporation  by  reference  of  these 
standards  under  S  U.S.C  5S2(a)  and  1 
CFR  part  51. 

Revisions  of  existing  standards  and 
adoption  of  new  standards  are  reported 
by  the  technical  committees  at  the 
NFPA’s  Fall  Meeting  in  November  or  at 
the  Annual  Meeting  in  May  each  year. 
The  NFPA  invites  public  comment  on 
its  Technical  Committee  Reports. 


Request  for  Comments 

« 

Interested  persons  may  participate  in 
these  revisions  by  submitting  written 
data,  views,  or  arguments  to  Arthur  E. 
Cote,  P.E.,  Secretary,  Standards  Council, 
NFPA  1  Batterymarch  Park.  P.O.  Box 
9101,  Quincy,  Massachusetts  02269- 
9101.  Commenters  may  use  the  forms 
provided  for  comments  in  the  Technical 
Committee  Reports.  Each  person 
submitting  a  comment  should  include 
his  or  her  name  and  address,  identify 
the  notice,  and  give  reasons  for  any  ; 
recommendations.  Comments  received 
on  or  before  April  8, 1994,  will  be 
considered  by  the  NFPA  before  final 
action  is  taken  on  the  proposals. 

Copies  of  all  written  comments 
received  and  the  disposition  of  those 
comments  by  the  NITA  committees  will 
be  published  as  the  Technical 
Committee  Documentation  by 
September  23, 1994,  prior  to  the  Fall 
Meeting, 

A  copy  of  the  Technical  Committee 
Docrimentation  will  be  sent 
automatically  to  each  commenter. 

Action  on  the  Technical  Committee 
Reports  (adoption  or  rejection)  will  be 
taken  at  the  Fall  Meeting,  November  14- 
16, 1994  in  Toronto,  Ontario,  Canada  by 
NFPA  members. 

Dated:  November  24, 1993. 

Samuel  Kramer, 

Associate  Director 
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SUaPftllENTARY  INFORMATION: 
Background 

The  National  Fire  Protection 
Association  (NFPA)  develops  fire  safety 
standards  wMch  are  known  collectively 
as  the  National  Fire  Codes.  Federal 
agencies  frequently  use  these  standards 
as  the  basis  for  developing  Federal 
regulations  concerning  fire  safety.  Often, 
the  Office  of  the  Federal  Register 
approves  the  incorporation  by  reference 
of  these  standards  under  5  U.S.C.  552(a) 
and  1  CFR  part  51. 


Request  for  Proposals 

Interested  persons  may  submit 
amendments,  supported  by  written  data, 
views,  or  arguments  to  Arthur  E.  Cote, 
P.E.,  Secretary,  Standards  Coirndl, 
NFPA,  1  Batterymarch  Park,  P.O.  Box 
9101,  Quincy,  Massachusetts  02269- 
9101.  Proposes  should  be  submitted  on 
forms  available  from  the  NFPA 
Standards  Administration  Office. 

Each  person  must  include  his  or  her 
name  and  address,  identify  the 
doounent  and  give  reasons  for  the 
roposal.  Proposals  received  before  or 
y  5:00  PM  local  time  on  the  closing 
date  indicated  will  be  acted  on  by  the 


Committee.  The  NFPA  will  consider  any 
proposal  that  it  receives  on  or  before  the 
date  listed  with  the  standard. 

At  a  later  date,  each  NFPA  Technical 
Committee  will  issue  a  report  which 
will  include  a  copy  of  written  proposals 
that  have  been  received  and  an  account 
of  the  disposition  of  each  proposal  by 
the  NFPA  Committee  as  the  Technics 
Conunittee  Report.  Each  person  who  has 
submitted  a  written  proposal  will 
receive  a  copy  of  the  report. 

Dated:  November  24, 1993. 

Samuel  Kramer, 

Associate  Director. 


NFPA  No 


Title 


Proposal 
dosing  date 


NFPA  12B-1990 
NFPA  14-1993 
NFPA  15-1990 
NFPA  22-1993 
NFPA  24-1992 
NFPA  26-1988 
NFPA  33-1989 
NFPA  34-1989 
NFPA  43A-1 990 
NFPA  50-1990 
NFPA  51 A-1 989 
NFPA  52-1992 
NFPA  70-1993 
NFPA  75-1992 
NFPA  80-1992 
NFPA  85C-1 991 
NFPA  86-1990 
NFPA  86C-1991 
NFPA  86D-1990 
NFPA  88A-1 991 
NFPA  88B-1991 
NFPA  92B-1 991 
NFPA  110-1993 
NFPA  111-1993 
NFPA  11&-P* 
NFPA  121-1990 
NFPA  130-1993 
NFPA  203-1992 
NFPA  220-1992 
NFPA  231F-1987 
NFPA  232-1991 
NFPA  232AIA-1991 
NFPA  253-1990 
NFPA  264-1992 
NFPA  268-P* 
NFPA  269-P* 
NFPA  291-1988 
NFPA  297-1986 
NFPA  303-1990 
NFPA  307-1990 
NFPA  312-1990 
NFPA  385-1990 
NFPA  386-1990 
NFPA  481-1987 
NFPA  482-1987 
NFPA  497M-1991 
NFPA  501  A-1 992 
NFPA  501C-1993 
NFPA  501D-1993 
NFPA  560-P* 
NFPA  600-1992 
NFPA  650-1990 
NFPA  703-1992 


Halon  1211  Rre  Extinguishing  Systems . 

Installation  of  Standpipe  arxi  Hose  Systems . 

Water  Spray  Rxed  Systems  for  Rre  Protection  . 

Water  Tanks  lor  Private  Rre  Protection  . 

Installation  of  Private  Rre  Service  Mains  and  Their  Appurtenances  . 

Supervision  of  Valves  Controlling  Water  Supplier  for  Rre  Protection  . 

Spray  Application  Using  Rammable  and  Combustible  Materials . 

Dipping  and  Coating  Processes  Using  Rammable  or  Combustible  Liquids . 

Liquid  euTKl  Solid  Oxidizers  . 

Bulk  Oxygen  Systems  at  Consumer  Sites . 

Acetylene  Cytir^r  Charging  Plants  . 

Compressed  Natural  Gas  (CNG)  Vehicular  Fuel  Systems . 

National  Electrical  Code . 

Electronic  Computer/Data  Processing  Equipment . 

Rre  Doors  and  Rre  Windows . . . 

Furnace  Explosions/Implosions  in  Multiple  Burner  Boiler-Furnaces  (Will  be  renumbered  NFPA  8502) 

Ovens  and  Furnaces . 

Industrial  Furnaces  Using  a  Special  Processing  Atmosphere . 

Industrial  Furnaces  Using  Vacuum  as  an  Atmosphere  . 

Parking  Structures . 

Repair  Garages . 

SnK>ke  Mar^genrant  Systems  in  Malls,  Atria,  and  Large  Areas . 

Emergency  and  Starxlby  Power  Systems  . .*. . 

Stored  Electrical  Energy  Emergency  and  Standby  Power  Systems . 

Laser  Rre  Protection . 

Self-Propelled  and  Mobile  Surface  Mining  Equipment  . 

Fixed  Guideway  Transit  Systems  . . . 

Roof  Coverings  and  Roof  Deck  Construction . . 

Types  of  Buildir>g  Cor^struction  . . . 

Storage  of  Roll  Paper . . . 

Protection  of  Records . . . 

Rre  Protection  for  Archives  and  Records  Centers . 

Critical  Radiant  Flux  of  Roor  Covering  Systems  Using  a  Radiant  Heat  Energy  Source . 

Heat  Release  Rates  for  Materials  and  Products  Using  an  Oxygen  Consumption  Calorimeter . 

IgnitibiKty  of  Exterior  Wail  Assemblies  Usirtg  a  Radiant  Heat  Energy  Source  . . 

Toxic  Hazard  Modeling  . . 

Fire  Row  Testing  arxi  Marking  of  Hydrants . . 

Telecommunications  Systems— Principles  and  Practices  for  Rural  and  Forestry  Services  . 

Marinas  and  Boatyards . 

Marine  Terminals,  Piers,  and  Wharves . 

Vessels  During  Construction,  Repair,  and  Lay-Up . 

Tank  Vehicles  for  Ranwriable  and  C^bustibie  Liquids  . . 

PortaWe  Shipping  Tanks  for  Rammable  and  Combustible  Liquids . 

Titanium . . . 


Zirconium . . 

Classification  of  Gases,  Vapors,  and  Dusts  for  Electrical  Equipment  in  Hazardous  (Classified)  Locations 

Manufactured  Home  Installations,  Sites,  and  Communities . 

Recreational  Vehides . •; . 

Recreational  Vehicle  Parks  and  Campgrounds . 

Storage,  Handling,  and  Use  of  Ethylene  Oxide  for  Sterilization  and  Fumigation  . . . 

Industrial  Rre  Brigades . . . 

Pneumatic  Conveying  Systems  for  Handling  Combustible  Materials . . 

Rre  Retardant  Impregnated  Wood  and  Flame  Retardant  Coatings  for  Building  Materials  . 


1/21/94 
7/15/94 
7/15/94 
7/15/94 
1/21/94 
1/21/94 
1/1/94 
1/1/94 
1/21/94 
5/20/94 
5«0/94 
1/21/94 
11/5«3 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
7/15/94 
7/1 5«4 
1/21/94 
7/15/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
7/15/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/15/94 
1/15/94 
1/15/94 
1/21/94 
1/21/94 
1/21/94 
7/15/94 
7/15/94 
1/21/94 
7/15/94 
7/15/94 
1/21/94 
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NFPA  No 


Title 


NFPA  720-P* 
NFPA  780-1992 
NFPA  804-P* 
NFPA  820-1992 
NFPA  901-1990 
NFPA  902M-1990 
NFPA  903-1992 
NFPA  904-1992 
NFPA  911-1991 
NFPA  913-1992 
NFPA  1051-P* 
NFPA  1123-1990 
NFPA  1401-1989 
NFPA  1404-1989 
NFPA  1405-1990 
NFPA  1500-1992 
NFPA  1561-1990 
NFPA  1583-P* 
NFPA  1600-P* 
NFPA  1983-1990 
NFPA  1984-P* 
ONFPA  20O2-P* 
NFPA  8506-P* 


Household  Caibon  Monoxide  and  Fuel  Gas  Detectors . 

Lightning  Protection  Code . . 

Advance  LIghtMater  Reactor  Electric  Generating  Plants . . 

Wastewater  Treatment  and  Collection  Facilities _ _ 

Uniform  Coding  for  Fire  Protection  . . . . . 

Fire  Reporting  Field  Incident  Manual . . ^ _ _ 

Fire  Reporting  Property  Survey  Guide . . 

Incident  Follow-up  Report  Guide  . . . . 

Protection  of  Museums  and  Museum  Coileclions  . . . 

Protection  of  Historic.  Structures  and  Sites . . . 

Wildland  Fire  Management  Personnel  Professional  Qualilications  ... 

Outdoor  Display  of  Fireworks . 

Fire  Service  Tinning  Reports  and  Records  . 

Fire  Department  Self-Contained  Breathing  Apparatus  Program _ 

Land-Based  Fire  Fibers  Who  Respond  to  Marine  Vessel  Fires  .... 

Fire  Department  Occupational  Safety  and  Health  Program . 

Fire  Department  Incident  Management  System . . 

Fire  Fighter  Physical  Performance . 

Disaster  Management . . . 

Fire  Service  Life  Safety  Rope,  Harnesses,  amd  Hardware . . . 

Closed-Circuit  SCBA  for  Fire  Fighters . 

Fire  Suppression  System  Properties  . . 

Heat  Recovery  Steam  Generators . 


.U 


Proposal 
dosing  date 


3/11/94 
1/21/94 
1/21/94 
1/21/94 
11/1/93 
11/1/93 
11/1/93 
11/1/93 
1/21/94 
1/21/94 
1/21/94 
3/11/94 
7/15/94 
7/15/94 
7/1 5«4 
Open 
1/21/94 
1/21/94 
1/21/94 
1/15/94 
1/21/94 
1/21/94 
1/21/94 


P* — Proposed  NEW  drafts  are  available  from  the  NFPA  Standards  Administration  Department,  1  Batterymarch  Park,  Quincy,  MA  02269. 


IFR  Doc.  93-29559  Fiied  12-2-93-,  8:45  am] 
BIUJNG  CODE  3510-13-M 


[Docket  No.  931197-3297] 

National  Fire  Codes:  Request  for 
Comments  on  NFPA  Technical 
Committee  Reports 

AGENCY:  National  Institute  of  Standards 
and  Technology,  DCX^. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  The  National  Fire  Protection 
Association  (NFPA)  revises  existing 
standards  and  adopts  new  standards 
twice  a  year.  At  its  Fall  Meeting  in 
November  or  its  Annual  Meeting  in 
May,  the  NFPA  acts  on 
recommendations  made  by  its  technical 
committees.  The  purpose  of  this  notice 
is  to  request  comments  on  the  technical 
reports  which  will  be  presented  at 
NFPA’s  1994  Fall  Meeting.  The 
publication  of  this  notice  by  the 
National  Institute  of  Standards  and 
Technology  (NIST)  on  behalf  of  NFPA  is 
being  undertaken  as  a  public  service: 
NIST  does  not  necessarily  endorse, 
approve,  or  recommend  any  of  the 
standards  referenced  in  the  notice. 
DATES:  Thirty  Reports  are  published  in 
the  1994  Fall  Meeting  Tecimical 
Committee  Reports  and  will  be  available 
on  January  28, 1994.  Comments 
received  on  or  before  April  8, 1994  will 
be  considered  by  the  respective  NFPA 


Committees  before  final  action  is  taken 
on  the  proposals. 

ADDRESSES:  The  1994  Fail  Technical 
Committee  Reports  are  available  horn 
NFPA,  Publications  Department,  1 
Batterymarch  Park,  P.O.  Box  9101, 
Quincy,  Massachusetts  02269-9101. 
Comments  on  the  reports  should  be 
submitted  to  Arthur  E.  Cote,  P.E., 
Secretary,  Standards  Council,  NFPA.  1 
Batterymarch  Park,  P.O.  Box  9101, 
Quincy,  Massachusetts  02269-9101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  E.  Cote,  P.E.,  Secretary, 

Standards  Council,  at  above  address, 
(617) 770-3000. 

SUPPLEMENTARY  INFORMATION: 
Background 

Standards  developed  by  the  technical 
committees  of  the  National  Fire 
Protection  Association  (NFPA)  have 
been  used  by  various  Federal  Agencies 
as  the  basis  for  Federal  regulations 
concerning  fire  safety.  The  NFPA 
standards  are  known  collectively  as  the 
National  Fire  Codes.  Often,  the  Office  of 
the  Federal  Register  approves  the 
incorporation  by  reference  of  these 
standards  under  5  U.S.C.  552(a)  and  1 
CFR  part  51. 

Revisions  of  exis^g  standards  and 
adoption  of  new  standards  are  reported 
by  the  technical  committees  at  the 
N^A’s  Fall  Meeting  in  November  or  at 
the  Annual  Meeting  ii)  May  each  year. 
The  NFPA  invites  public  comment  on 
its  Technical  Cornmittee  Reports. 


Request  for  Comments 

• 

Interested  persons  may  participate  in 
these  revisions  by  submitting  written 
data,  views,  or  arguments  to  Arthur  E. 
Cote,  P.E.,  Secretary,  Standards  Council, 
NFPA  1  Batterymarch  Park,  P.O.  Box 
9101,  Quincy,  Massachusetts  02269- 
9101.  Commenters  may  use  the  forms 
provided  for  comments  in  the  Technical 
Committee  Reports.  Each  person 
submitting  a  comment  should  include 
his  or  her  name  and  address,  identify 
the  notice,  and  give  reasons  for  any  ; 
recommendations.  Comments  received 
on  or  before  April  8, 1994,  will  be 
considered  by  the  NFPA  before  final 
action  is  taken  on  the  proposals. 

Copies  of  all  written  comments 
received  and  the  disposition  of  those 
comments  by  the  NITA  committees  will 
be  published  as  the  Technical 
Committee  Documentation  by 
September  23, 1994,  prior  to  the  Fall 
Meeting. 

A  copy  of  the  Technical  Committee 
Documentation  will  be  sent 
automatically  to  each  commenter. 

Action  on  the  Technical  Committee 
Reports  (adoption  or  rejection)  will  be 
taken  at  the  Fall  Meeting,  November  14- 
16, 1994  in  Toronto,  Ontario,  Canada  by 
NFPA  members. 

Dated:  November  24, 1993. 

Samuel  Kramer, 

Associate  Director 


63928 


Federal  Register  /  Vol.  58,  No.  231  /  Friday,  December  3,  1993  /  Notices 


1994  Fall  Meeting— Technical  Committee  Reports 

[P=Partial  revision;  W=Withdrawal;  R=Reconfirmation:  N=New:  C=Complete  Revision) 

Doc  No.  1  Trtle 

1 

Action 

NFPA  13E 
NFPA  16 

NFPA  25 

NFPA  35 

NFPA  58 

NFPA  59 

NFPA  61 

NFPA  70E 
NFPA  91 

NFPA  101 M 
NFPA  102 

Fire  Department  Operations  in  Properties  Protected  by  Sprinkler  and  Standpipe  Systems  . 

Installation  of  Deluge  Foam-Water  Sprinkler  and  Foam-Water  Spray  Systems . 

WatAr-Ra«Ari  Fif«  Protection  Systflms  . '. . 

C 

P 

P 

P 

P 

P 

Fire  and  Dust  Explosions  In  Agricultural  and  Food  Product  Facilities  (Compilation  of  NFPA  61  A,  NFPA  61 B,  NFPA 
61 C,  and  NFPA  61 D). 

Plartriral  ^foty  RAquirAmants  for  Employee  Workplaces  . . 

N 

P 

P 

P 

As.SAmNy  .RAating  Tents  and  Membrane  Structures  . 

C  ' 

NFPA  122 
NFPA  123 
NFPA  124 
NFPA  231 

c 

C 

ninsAl  FiiaI  and  DiasaI  Fryiipmant  in  Underground  Mines . . 

W 

General  Storage  . 

P 

NFPA  231 C 

Rack  Storage  of  Materials . '. . 

P 

NFPA  2.51 

Fire  Tests  of  Building  Constnjction  and  Materials . 

P 

NFPA  252 
NFPA  2.55 

Fire  Tests  of  Door  As.SAmbties  •. . . . 

P 

-Si  irfare  Burning  Characteristics  of  Building  Materials . 

P 

NFPA  2.57 

Fire  Tests  of  Window  AssemhHes . 

P 

NFPA  318 

Prntectirwi  of  ClAenrooms . . 

P 

NFPA  550 
NFPA  701 

R 

Fire  Tests  for  Flame-Rasistant  Textiles  and  Films  . 

C 

NFPA  801 

Facilitias  Handling  Radioartiua  Materials  . 

C 

NFPA  907 

Electrical  Fire  Causes  (Formerly  NFPA  907M)  . 

W 

NFPA  921 

Fire  and  Explosion  Investigations  . 

P 

NFPA  1124 

Manufacture  Transportatk^  and  Storage  of  Fireworks  . . 

P 

NFPA  1125 

Manufacture  of  Model  Rocket  Motors . 

P 

NFPA  1410 

Initial  Fire  Attack . . . ; . 

c 

NFPA  1906 

WiidlarKf  Fire  Apparatiis . . . 

N 

(FR  Doc.  93-29558  Filed  12-2-93;  8:45  am) 
BiUmC  CODE  3510-13-M 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  112693D] 

New  England  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  two-day  public  meeting  on 
December  8-9, 1993,  at  the  King’s  Grant 
Inn,  Route  128  at  Trask  Lane,  Danvers, 
MA;  telephone:  (508)  774-6800.  The 
meeting  will  begin  at  10:00  a.m.  on 
December  8  and  at  8:30  a.m.  on 
December  9. 

On  December  8,  the  meeting  will 
begin  with  a  review  by  the  Lobster 
Oversight  Committee  of  the  public’s 
response  to  measures  proposed  for 
Amendment  #5  to  the  American  Lobster 
Fishery  Management  Plan.  A  final 
decision  on  the  content  of  the 
amendment  is  expected.  During  the 


afternoon  session,  the  Marine  Mammal 
Committee  will  report  on  the  use  of 
time/area  closures  to  reduce  the  bycatch 
of  harbor  porpoise  in  the  Gulf  of  Maine. 
At  3:30  p.m.,  the  Council  will  convene 
a  public  hearing  on  a  mesh  exemption 
for  winter  flounder  in  state  waters.  If  a 
decision  is  reached,  the  measure  will  be 
resubmitted  as  part  of  Amendment  #5  to 
the  Northeast  Multispecies  Plan.  NMFS 
will  discuss  its  recommendation  for 
prohibiting  the  landing  or  possession  of 
haddock.  The  Groundfish  Committee 
will  discuss  management  measures  for 
the  whiting  fishery  and  review  the 
status  of  Amendment  #5  which  is 
currently  undergoing  NMFS  review. 

On  D^ember  9,  the  meeting  will 
begin  with  reports  from  the  Council 
Chairman,  the  Council  Executive 
Director,  the  NMFS  Regional  Director, 
Northeast  Fisheries  Center  liaison,  Mid- 
Atlantic  Fishery  Management  Council 
liaison,  and  representatives  from  the 
Coast  Guard,  Fish  and  Wildlife  Service 
and  the  Atlantic  States  Marine  Fisheries 
Commission.  The  Regional  Director  will 
include  a  report  on  the  development  of 
a  new  NMFS  data  collection  program. 

At  9:30  a.m.,  NMFS  will  hold  a  public 
hearing  on  the  temporary  adjustment  of 
the  meat  coxmt  and  shell  height 
standards  for  Atlantic  Sea  Scallops.  The 


Council  will  also  submit  its 
recommendation  at  that  time.  The  Large 
Pelagics  Committee  chairman  will 
report  on  the  International  Commission 
for  the  Conservation  of  Atlantic  Tunas 
meeting  in  Madrid.  Finally,  the  Council 
will  discuss  management  issues  as  they 
relate  to  Canadian  fisheries 
management.  Any  other  outstanding 
business  will  be  addressed  before  the 
meeting  adjourns  on  December  9. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway,  Saugus,  MA 
01906:  telephone:  (617)  231-0422. 

Dated:  November  29, 1993. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  93-29601  Filed  12-2-93;  8:45  am] 

BILLING  CODE  351(l-22-P 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  Ust  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  oAer  severe  disabilities. 
EFFECTIVE  DATE:  January  3, 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
September  24,  October  8  and  15, 1993, 
the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (58  FR 
49981,  52478  and  53503)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services,  fair 
mcuket  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
conn^tion  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 


Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 
Brush,  Sanitary 
7920-00-141-5450 

Slacks,  Woman’s  8410-01-277-0621  thru 
-0661 

Services 

Janitorial/Custodial,  185th  Air  National 
Guard  Base,  Sioux  Gateway  Airport, 

Sioux  City,  Iowa 

Janitorial/Custodial,  Air  Force  Inspection  and 
Safety  Agency,  Building  24499,  Kirtland 
Air  Force  Base,  New  Mexico 
Janitorial/Custodial,  Naval  Hospital  and 
Building  15,  Marine  Corps  Base,  Camp 
Lejeune,  North  Carolina 
Janitorial/Custodial,  U.S.  Army  Reserve 
Center,  10031  E.  Northwest  Highway, 
Dallas,  Texas 

Janitorial/Grounds  Maintenance  for  the 
following  locations;  U.S.  Army  Reserve 
Center  #1,  2010  Harry  Wurzbach 
Highway,  San  Antonio,  Texas 
U.S.  Army  Reserve  Center  #2, 432  Boswell 
Street,  San  Antonio,  Texas 
U.S.  Army  Reserve  Center  #3,  600  Callaghan  , 
Road,  San  Antonio,  Texas 
U.S.  Army  Reserve  Center  #4  (janitorial  only), . 
1920  Harry  Wurzbach  Hi^way,  San 
Antonio,  Texas 

U.S.  Army  Reserve  Center  #5,  5  Arvin  Oaks, 
1505  Harry  Wurzbach  Highway,  San 
Antonio,  Texas 

U.S.  Army  Reserve  Facility,  MICTF,  Building 
6120,  Camp  Bullis,  Texas 
Mailroom  Operation,  Federal  Highway 

Administration,  555  Zang  Street,  Denver, 
Colorado 

Mailroom  Operation,  U.S.  Army  Corps  of 
Engineers,  Norfolk  District,  803  Front 
Street,  Norfolk,  Virginia 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 

Beverly  L.  Milkman, 

Executive  Director. 

IFR  Doc.  93-29568  Filed  12-2-93;  8:45  am] 

BILUNG  CODE  6820-33-P 


Procurement  Ust  Proposed  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Addition  to 
Procurement  List. 

SUMMARY:  The  Comuiittee  has  received  a 
proposal  to  add  to  the  Procurement  Ust 
a  service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  January  3. 1994. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 


17*35  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
em  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
action. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  servipeJisted  below  from 
nonprofit  agencies  eihploying  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  “the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  the  current 
contractors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46  -  48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  imderlying  the  certification 
on  which  they  are  providing  additional 
information.  ' 

It  is  proposed  to  add  the  following 
service  to  the  Procurement  List  for 
performance  by  the  nonprofit  agency 
listed: 

Service 

Janitorial/Mechanical  Maintenance,  Federal 
Building,  26  N.  MacDonald  Street,  Mesa. 
Arizona 

Nonprofit  Agency:  Goodwill  Industries  of 
Central  Arizona,  Inc.,  Phoenix,  Arizona 
Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  93-29569  Filed  12-2-93;  8:45  ami 
BILLING  CODE  6820-33-P 
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department  of  defense 

Office  of  the  Secretary 

Ballistic  Missile  Defense  Advisory 
Committee;  Meeting 

ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Ballistic  Missile  Defense 
(BMD)  Advisory  Committee  will  meet  in 
closed  session  in  Washington,  DC,  on 
December  15  and  16, 1993. 

The  mission  of  the  BMD  Advisory 
Committee  is  to  advise  the  Secretary  of 
Defense  and  Deputy  Secretary  of 
Defense  through  the  USD(A)  on  all 
matters  relating  to  ballistic  missile 
defense  acquisition,  system 
development,  and  technology. 

In  accordance  with  section  10(d),  as 
amended  (5)  U.S.C.,  app  n,  (1982),  it  has 
been  determined  that  this  BMD 
Advisory  Committee  meeting  concerns 
matters  listed  in  5  U.S.C.,  552(c)(1) 
(1982),  and  that  accordingly  this 
meeting  will  be  closed  to  the  public. 

Dated:  November  29, 1993. 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  93-29549  Filed  12-2  -93;  8:45  am) 
BILUNG  CODE  5000-04-M 


Defense  Science  Board  Task  Force  on 
Readiness 

ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Readiness  will  meet  in 
closed  session  on  December  6. 1993  at 
the  Pentagon,  Arlington,  Virginia,  and 
on  December  20, 1993  at  the  Norfolk 
Naval  Base,  Norfolk,  Virginia. 

The  mission  of  the  Detense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Elefense  (Acquisition)  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  provide  advice, 
recommendations,  and  supporting 
rationale  on  the  components  of  a 
Readiness  Early  Warning  System  to 
insure  that  our  forces  do  not  become 
“hollow,”  and,  where  deficiencies  may 
begin  to  emerge,  to  suggest  corrective 
actions. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C.  App.  II,  (1988)),  it  hais  been 
determined  that  these  DSB  Task  Force 
meetings,  concern  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 


accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  November  30, 1993. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  93-29602  Filed  12-2-93;  8:45  am) 
BILUNO  CODE  500(M>4-M 


Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C., 
Chapter  35). 

title,  applicable  forms,  and  OMB 
control  number:  Civil  Aircraft  Landing 
Permit  System;  DD  Forms  2400,  2401, 
and  2402;  OMB  Control  Number  0701- 
0050. 

Type  of  request:  Reinstatement. 

Number  of  respondents:  6,000. 

Responses  per  respondent:  1. 

Annual  responses:  6,000. 

Average  burden  per  response:  30 
minutes. 

Annual  burden  hours:  3,000. 

Needs  and  uses:  The  information  • 
collected  hereby  is  provided  by  civil 
aircraft  operators  in  applying  for 
landing  rights  at  military  airfields.  It 
includes  aircraft  data,  justification  for 
use,  and  insurance  coverage,  and  serves 
as  the  basis  for  approval/disapproval 
determinations  by  the  responsible 
military  department.  This  information  is 
also  used  to  advise  installation 
commanders  of  approved  users  and  the 
purpose  of  use. 

Affected  public:  Individuals  or 
households;  businesses  or  other  for-  • 
profit;  Federal  agencies  or  employees; 
non-profit  institutions;  and  small 
businesses  or  orgemizations. 

Frequency:  On  occasion. 

Respondent’s  obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  desk  officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  room 
3235,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  clearance  officer:  Mr.  William  P. 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  suite  1204, 
Arlington,  VA  22202-4302. 


Dated:  November  30, 1993. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  93-29603  Filed  12-2-93;  8:45  am) 
BILUNG  CODE  5000-04-M 


Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Partially  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5  ' 
U.S.C.  app.  2),  notice  is  hereby  given 
that  the  Naval  Research  Advisory 
Committee  will  meet  on  December  1, 
1993.  The  meeting  will  be  held  at  the 
Office  of  Naval  Research,  800  North 
Quincy  Street,  Arlington,  Virginia.  The 
meeting  will  commence  at  8  a.m.  and 
terminate  at  4  p.m.  on  December  1, 

1993.  This  session  from  2  p.m.  to  2:45 
p.m.,  will  be  open  to  the  public.  The 
remaining  sessions  of  the  meeting  will 
be  closed  to  the  public. 

The  pxurpose  of  the  meeting  is  to 
provide  briefings  for  the  Committee 
related  to  current  critical  issues  facing 
the  Department  of  the  Navy,  including 
the  new  perceived  threat  and  changing 
mission  requirements,  perspectives  and 
guidance  from  the  recently  appointed 
Assistant  Secretary  of  the  Navy 
(Research,  Development  and 
Acquisition),  the  status  of  ongoing 
studies,  potential  future  topics  for 
Committee  study,  a  self-assessment  of 
the  Committee’s  effectiveness,  and  the 
new  emerging  threats  to  national 
security  and  NRAC 1994  study  topics. 
The  open  session  will  generally  cover 
presentations  and  discussions  on  future 
board  membership,  membership 
balance,  and  con^ct  of  interest  and 
ethics  issues. 

Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting,  except  the  2  p.m.  to  2:45 
p.m.  session,  be  closed  to  the  public 
because  they  will  be  cpncerned  with 
matters  listed  in  section  552b(c)(l)  of 
title  5,  United  States  Code. 

This  notice  is  being  published  late 
because  of  administrative  delays  which 
constitute  and  exceptional 
circumstance,  not  allowing  Notice  to  be 
published  in  the  Federal  Register  at 
least  15  days  before  the  date  of  the 
meeting. 

For  further  information  concerning 
this  meeting  contact:  Commander 
Richard  C.  Lewis,  USN,  Office  of  Naval 
Research,  800  North  Quincy  Street, 
Arlington,  VA  22217-5000,  telephone 
number:  (703)  696-4870. 
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Dated:  November  29, 1993. 

Michael  P.  Rummel, 

LCDR,  JAGC,  USN,  Federal  Register  Liaison 
Officer. 

(FR  Doc.  93-29664  Filed  11-30-93;  4:14  pm] 
BIUJNG  CODE  M10-AE-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests  "  ‘ 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
3, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW.,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Cary  Green,  Department 
of  Education,  400  Maryland  Avenue 
SW.,  room  4682,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cary  Green  (202)  401-3200.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 


requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 

The  affected  public;  (5)  Reporting 
burden;  and./or  (6)  Recordkeeping 
burden;  and  (7)  Abstract.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Cary  Green  at  the  address 
specified  above. 

Dated:  November  29, 1993. 

Cary  Green, 

Director,  Information  Resources  Management 
Service. 

Office  of  the  Under  Secretary 
Type  of  Review:  New 
Title:  Adult  Education  Fimds  Allocation 
Study 

Frequency:  One  time 
Affected  Public:  State  or  local 
governments 

Reporting-Burden:  Responses:  50; 

Burden  Hours:  139 

Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract:  This  study  will  interview  state 
directors  of  adult  education  in  the  50 
states  to  reveal  policies  and  criteria 
used  to  distribute  Adult  Education 
Act  Basic  grants  and  State  adult 
education  funds.  The  Department  will 
use  the  information  to  better 
understand  the  diversity  of  the  States’ 
methods  and  approaches  to  Adult 
Education  funds  allocation,  the  actual 
patterns  of  grant  money  distribution 
fi'om  the  States  to  their  local  providers 
of  adult  literacy  services,  and  the 
relationship  between  the  allocations 
of  Adult  Education  funds  and  the 
need  for  such  services. 

(FR  Doc.  93-29627  Filed  12-2-93;  8:45  am] 
BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

invitation  for  Proposals  Designed  To 
Support  Federal  Agencies  and 
Commercial  Interests  in  Meeting 
Special  Power  and  Propulsion  Needs 
for  Future  Space  Missions 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  program  interest 
(NOPI). 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  is  interested  in  obtaining 
unsolicited  proposals*  imder  10  CFR 
600.15  for  the  potential  award  of  grants 
or  cooperative  agreements  to  fund 
research  and  development  studies  of 
nuclear  power  and  propulsion 
technologies  for  use  in  space.  In 


addition  to  DOE  participation, 
applicants  which  propose  projects  in 
response  to  this  notice  are  encouraged 
to  involve  other  partners,  e.g.  private  or 
non-profit  sector  parties,  federal,  state, 
or  local  governments. 

DATES:  This  notice  is  effective  on  the 
date  of  issue,  and  the  notice  will  remain 
effective  imtil  February  1, 1994. 
Applications  may  be  submitted  at  any 
time  prior  to  February  1, 1994.  DOE  \vill 
begin  an  objective  merit  review  of 
received  applications  February  2, 1994, 
and  plans  to  announce  awards,  if  any, 
on  or  about  June  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  technical  or  programmatic 
information,  shdula^be  directed  to:  Mr. 
Wade  P.  Carroll,  Department  of  Energy, 
Space  Reactor  Power  Systems  Division. 
NE-52  (GTN),  Washington,  DC  20585 
(301)  903-3321. 

Proposals  (original  plus  five  (5) 
copies),  citing  this  NOPI,  should  be 
directed  to:  George  Cooperider, 

Department  of  Energy,  Office  of 
Procurement  Assistance  and  Program 
Management,  HR-522.2,  Washington, 

DC  20585,  (202)  586-4920. 
SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

II.  Objective  Merit  Review 

III.  Proposal  Format 
rv.  Evaluation  Criteria 
V.  Awards 

I.  Purpose 

DOE  desires  to  fund  research  and 
development  studies  directed  at:  (1) 
Identifying  innovative  approaches  using 
nuclear  reactor  power  and  propulsion 
systems  for  potential  future  NASA, 

DOD,  and  commercial  space  activities; 

(2)  developing  innovative,  key 
technologies  in  support  of  these 
approaches;  and  (3)  establishing  a 
repository  of  teclmical  information  to 
support  our  Nation’s  space  programs  in 
the  next  century.  The  following  broad 
research  areas  are  those  in  which  DOE 
is  interested  in  receiving  proposals  to 
conduct  studies: 

(1)  Space  nuclear  reactor  power  or 
propulsion  systems  for  either  earth 
orbit,  deep  space  exploration,  or 
extraterrestrial  surface  applications. 

(2)  Space  nuclear  reactor  systems 
which  provide  both  power  and 
propulsion  capabilities  (Bimodal  Space 
Reactor  Systems). 

(3)  High  temperature  fuel  technologies 
for  space  nuclear  thermal  rockets. 

(4)  Power  conversion  technologies  for 
space  nuclear  reactor  systems  providing 
long  lifetime  with  a  low  system  mass. 

(5)  Safe  and  environmentally 
compliant  space  nuclear  thermal 
propulsion  ground  test  facilities  with 
cost  effective  effluent  treatment  systems. 
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(&)  Potential  nuclear  safety  functional 
requirements  as  related  to  potential 
space  missions. 

Applicants  should  consult  the  DOE 
programmatic  information  contact  listed 
above  prior  to  developing  and 
submitting  proposals  in  areas  outside 
the  enumerated  categories  above. 

II.  Objective  Merit  Review 

The  following  objective  merit  review 
process  will  be  applied  to  evaluating 
proposals  for  financial  assistance  under 
this  NOPI.  The  purpose  of  the  review  is 
to  provide  analysis  on  the  merits  of 
proposals  to  the  Selection  Official.  The 
Selection  Official  is  the  Office  of 
Nuclear  Energy  (NE)  Director  of  the 
Office  of  Space  and  Defense  Power 
Systems  (NE-50).  NE-50  has  assigned 
the  Director  of  the  Space  Reactor  Power 
Systems  Division  (NE-52)  to  coordinate 
the  efforts  imder  this  NOPI. 

All  proposals  will  be  treated  in 
accordance  with  10  CFR  600.19  and  the 
guidelines  of  DOE  Order  4210.4A. 
Everyone  involved  in  the  merit  review 
must  comply  with  the  requirements  of 
10  CFR  1010.101(a)  and  1010.302(a)(1) 
concerning  conflict  of  interest. 
Individuals  who  cannot  meet  these 
requirements  with  regeird  to  a  particular 
proposal  may  not  review,  discuss,  or  in 
any  way  be  involved  in  the  evaluation 
of  the  proposal  in  which  they  have  a 
conflict  of  interest.  In  addition, 
technical  reviewers  will  exclude  anyone 
who,  on  behalf  of  the  Federal 
Government,  performs  any  of  the 
following  functions: 

a.  ProAnding  substantial  technical 
assistance  to  ffie  applicant. 

b.  Approving/disapproving  or  having 
any  decision-making  role  regarding  the 
application. 

c.  Serving  as  the  project  managerpr 
otherwise  monitoring,  auditing,  or 
evaluating  the  recipient’s  performance. 

d.  Exercising  line  authority  over 
anyone  ineligible  to  serve  as  a  reviewer 
because  of  the  above  stated  limitations. 

Evaluation  Process:  NE-50  will  assign 
a  Project  Officer  to  each  proposal:  a 
Project  Officer  may  oversee  more  than 
one  proposal  at  any  given  time.  The 
Project  Officer  has  the  responsibility  to 
conduct  the  preliminary  screening 
review  against  the  preliminary 
screening  standards  listed  in  Section  IV, 
Evaluation  Criteria.  Applications 
meeting  the  preliminary  screening 
standards  will  be  subjected  to  a 
technical  review.  If  the  proposal  does 
not  meet  all  the  preliminary  screening 
standards,  it  will  not  be  given  a  detailed 
technical  review.  The  results  of  this 
preliminary  screening  review  will  be 
documented  and  reported  to  the 
Selection  Official  and  the  proposer 


within  30-calendar  days  after  the 
objective  merit  review  begins. 

If  a  decision  is  made  to  continue  with 
a  technical  review  of  the  proposal,  the 
Project  Officer  will  select  a  technical 
review  group  made  up  of  three  (3) 
individuals.  These  individuals  will  be 
selected  based  on  their  expertise  and 
professional  qualifications  as  related  to 
the  proposed  work,  and  may  be  Federal 
"or  non-Federal  experts.  The  technical 
reviewers  will  independently  review 
applications  against  the  technical 
evaluation  criteria  listed  in  Section  IV, 
Evaluation  Criteria,  and  will 
individually  present  written  (point 
scoresT-see  Section  IV,  Evaluation 
Criteria)  results  of  their  reviews  to  the 
Project  Officer.  The  technical  reviewers 
will  not  meet  to  review  and  present  a 
general  recommendation,  but  may  be 
called  together  by  the  Project  Officer  to 
receive  materials,  review  issues,  or 
share  information.  No  attempt  will  be 
made  to  achieve  a  group  consensus.  The 
Project  Officer  will  summarize  the 
results  of  the  technical  review  and 
recommend  to  the  Selection  Official 
whether  the  proposal  should  be 
accepted  or  rejected.  The  Project  Officer 
will  document  the  justification  for 
either  acceptance  or  rejection  of  the 
proposal  in  a  Justification  for 
Acceptance  or  Rejection  Report.  Once 
NE-50  approves  the  Justification  for 
Acceptance  or  Rejection  Report,  the 
Project  Officers  are  then  responsible  for 
preparing  either  the  rejection  letters  or 
the  necessary  Procurement  Request 
documents. 

m.  Proposal  Format 

The  proposal  must  consist  of  two 
sections,  technical  and  cost. 

Technical  Proposals  will  be  no  more 
than  35-pages  in  length;  resumes  of  key 
personnel  involved  should  be  submitted 
as  an  appendix  and  will  not  be 
considered  part  of  the  technical 
proposal  35-page  limit.  It  is  left  to  the 
proposer  to  determine  how  best  to  use 
the  35-pages;  however  the  technical 
proposal  should  be  divided  into  the 
following  four  sections: 

Section  1 — Executive  Summary 
Section  2 — Proposal 

This  section  will  provide  the  detailed 
technical  explanation  of  the  proposed 
activities.  The  activities  should  be 
*  addressed  with  respect  to  the 
preliminary  screening  standards  and 
'  technical  evaluation  criteria  listed  in 
Section  IV,  Evaluation  Giteria. 

Section  3 — Statement  of  Work 

A  statement  of  work  is  to  be  supplied 
that  discusses  the  specific  tasks  to  be 
carried  out  to  achieve  the  goals  stated  in 


Section  2  above,  including  a  schedule  of 
significant  events  and  measurable 
milestones. 

Section  4 — Selection  Criteria  Index 

An  index  must  be  provided  showing 
the  pages  on  which  each  of  the  selection 
criteria  are  addressed. 

Appendix  A — Key  Personnel  Resumes 
Resumes  should  be  succinct,  and 
clearly  illustrate  how  the  individuals 
technical  background  and  experience 
are  related  achieving  the  proposals 
objectives. 

Cost  Proposals  will  have  no  page  limit 
or  page  layout  requirement.  However, 
the  cost  proposal  must  include  a 
summary  breakdown  of  all  costs,  and 
give  a  detailed  breakdown  of  costs  on  a 
task-by-task  basis  for  each  task 
appearing  in  the  Statement  of  Work.  In 
addition,  any  expectation  concerning 
cost  sharing  shall  be  clearly  stated. 

While  cost  sharing  is  encouraged,  it 
shall  not  be  considered  in  the  selection 
process  and  shall  be  considered  only  at 
the  time  the  award  is  negotiated. 

IV.  Evaluation  Criteria 
DOE  will  select  proposals  based  on 
the  preliminary  screening  standards  and 
teclmical  evaluation  criteria,  which 
represent  a  imique  or  innovative  idea, 
method,  or  approach.  These  criteria  are 
based  on  the  criteria  set  forth  in  10  CFR 
600.14. 

Preliminary  Screening  Standards.  A 
preliminary  screening  review  will  be 
conducted  by  the  Project  Officer  to 
assure  the  following  standards  are  met 
before  conducting  a  technical  review: 

1.  Relevance.  Proposals  must  be 
relevant  to  the  areas  of  interest  listed  in 
Section  I  of  this  NOPI. 

2.  Technical/Scientific  Content  and 
Merit.  Proposals  must  contain  sufficient 
detail  for  a  merit  review  to  be 
performed. 

3.  No  Unnecessary  Duplications  or 
Overlap.  Proposals  must  not  request  to 
perform  research  already  completed  or 
currently  being  supported  by  DOE  or 
other  Federal  agencies. 

Technical  Evaluation  Criteria.  The 
technical  reviewers  will  evaluate 
proposals  against  the  following 
technical  evaluation  criteria. 

1.  The  proposal’s  overall  merit  in 
relation  to  the  development  of  space 
nuclear  reactor  power  and  propulsion 
system  technologies  in  terms  of: 

(a)  Innovation — technical  quality  of 
,  the  proposed  activity,  including 

uniqueness  with  regard  to  the  state-of- 
the-art  and  industry  practice. 

(b)  Knowledge  or  the  state-of-the-art — 
demonstrated  by  an  understanding  of 
current  space  reactor  development 
efforts. 
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(c)  Impact  on  the  U.S.  civil  and 
defense  capabilities  in  space,  such  as: 
an  increase  in  affordabiUty;^  reduction 
of  health,  safety  and  environmental 
hazards:  enhancement  of  the  U.S. 
industrial  base,  and  the  creation  of  new , 
firms  andyor  long-term,  high  quality 
jobs. 

2.  The  proposal’s  probability  of 
success  in  meeting  its  stated  goal  in 
terms  of: 

(a)  Feasibility — clarity  of  technical 
objective(s),  and  quality  and’coherence 
of  the  technical  plan  to  achieve 
technical  objective.  High  risk  objectives 
are  acceptable  where  it  is  justified  by 
high  potential  payoff  and  the 
management  proposal  clearly  addresses 
an  approach  for  the  mitigation  of  the 
risks. 

(b)  Means — assessment  of  the 
adequacy  of  the  quality,  quantity  and 
appropriateness  of  the  resources  the 
proposer  is  planning  to  employ  on  the 
project,  and  evidence  of  successful 
performance  on  similar  projects  in  the 
past. 

3.  Personnel. 

The  qualifications  of  the  proposed  key 
personnel  to  carry  out  the  proposed 
project  in  terms  of  the  quality  and 
appropriateness  of  the  technical  staff  to 
be  employed  on  the  proposed  project. 

4.  Tne  appropriateness  of  the  facilities 
and  techniques  available  to  the 
applicant. 

Proposal  will  be  evaluated  on  the 
need  for  focilities,  equipment,  design 
and  manufacturing  tools:  need  for 
technical,  financial,  and  Administrative 
resources:  and  the  plan  for  ensuring  the 
protection  of  intellectual  property. 

The  technical  evaluation  criteria  will 
be  point  scored,  and  have  been  listed  in 
order  of  descending  importance.  In 
addition,  the  subcriteria  listed  in 
Criteria  1  and  2  have  been  listed  in 
order  of  descending  importance. 
Subcriteria  1(a)  and  2(a)  are  of  equal 
importance:  subcriterion  1(b)  criterion  3 
are  of  equal  importance:  and  subcriteria 
1(c).  2(b),  and  criterion  4  are  of  equal 
importance. 

Cost  Criteria:  The  cost  proposal  will 
not  be  point  scored.  The  proposed  costs 
will  be  evaluated  to  determine  whether 
they  are  consistent  with  proposed 
objectives,  and  the  probable  cost  to  the 
Government.  Included  in  this  evaluation 
will  be  the  consideration  of  the 
reasonableness  of  any  proposed  fees. 
Cost  sharing  shall  not  be  considered  in 
the  selection  process  and  shall  be 
considered  only  at  the  time  the  award 
is  negotiated. 

V.  Awards 

Approximately  three  to  four  million 
dollars  may  be  available  in  FY  1994  for 


projects.  If  sufficient  acceptable 
applications  are  received,  funding  may 
determine  the  number  of  awards. 
Awards,  if  any,  will  be  determined 
through  evaluation  of  applications 
received  against  the  evaluation  criteria, 
and  the  availability  of  funds.  Awards, 
either  grants  or  cooperative  agreements, 
will  be  made  to  technically  acceptable 
applicants.  Any  awards  will  be  on  a 
schedule  to  be  agreed  to  by  DOE  and  the 
awardee.  Budget  and  project  periods  , 
may  be  negotiated  to  nt  the  needs  of 
particular  projects.  DOE  reserves  the 
right  to  support  or  not  support  any 
portion,  cdl,  or  none  of  the  proposals 
submitted. 

Issued  in  Washington,  DC,  on  November 
24, 1993. 

Daniel  A.  Dreyfus, 

Acting  Director,  Office  of  Nuclear  Energy. 

(FR  Doc.  93-29623  Filed  12-2-93;  8:45  am] 
BOiJNQ  C006  64S0-01-I> 


Media  &  Process  Technology,  Inc. 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  intent  to  grant 
exclusive  or  partially  exclusive  patent 
license. 

SUMMARY:  Notice  is  hereby  given  of  an 
intent  to  grant  to  Media  and  Process 
Technology,  Inc.,  of  Pittsburgh, 
Pennsylvania,  an  exclusive  or  partially 
exclusive  license  to  practice  the 
invention  described  in  U.S.  Patent  No. 
5,022,996,  entitled  “Method  of 
Separating  Organic  Contaminants  From 
Fluid  Feed  Streams  With 
Polyphosphazene  Membranes,"  The 
invention  is  owned  by  the  United  States 
of  America,  as  represented  by  the 
Department  of  Energy  (DOE).  The 
proposed  license  will  be  subject  to  a 
license  and  other  rights  retained  by  the 
U.S.  Government,  and  other  terms  and 
conditions  to  be  negotiated.  DOE 
intends  to  grant  the  license,  upon  a  final 
determination  in  accordance  with  35 
U.S.C.  209(c),  unless  within  60  days  of 
this  notice  the  Assistant  General 
Counsel  for  Intellectual  Property, 
Department  of  Energy,  Washington.  DC 
20585,  receives  in  writing  any  of  the 
follow’ing,  together  with  supporting 
documents: 

(i)  A  statement  from  any  person 
setting  forth  reasons  why  it  would  not 
be  in  the  best  Interests  of  the  United 
States  to  grant  the  proposed  license:  or 

(ii)  An  application  for  a  nonexclusive 
license  to  Ae  tnvention,-in  which 
applicant  states  that  he  already  has 
brought  the  invention  to  practical 
application  or  is  likely  to  bring  the 
invention  to  practical  application 
expeditiously. 


DATES:  Written  comments  or 
nonexclusive  license  applications  are  to 
be  received  at  the  address  listed  below 
no  later  than  February  1. 1994. 
ADDRESSES:  Office  of  the  Assistant 
General  Counsel  for  Intellectual 
Property,  U.S.  Department  of  Energy. 
1000  Independence  Avenue  SW., 
Washington.  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Marchick,  Office  of  the 
Assistant  General  Counsel  for 
Intellectual  Property,  U.S.  Department 
of  Energy,  Forrestal  Building,  room  6F- 
067, 1000  Independence  Avenue.  20585: 
Telephone  (202)  586-4792. 
SUPPLEMENTARY  INFORMATION:  35  U.S.C 
209(c)  provides  the  Department  with 
authority  to  grant  excfoSive  or  partially 
exclusive  licenses  in  Department-owned 
inventions,  where  a  determination  can 
be  made,  among  other  things,  that  the 
desired  practical  application  of  the 
invention  has  not  b^n  achieved,  or  is 
not  likely  expeditiously  to  be  achieved, 
under  a  nonexclusive  license.  The 
statute  and  implementing  regulations 
(37  CFR  404)  require  that  the  necessary 
determinations  ^  made  after  public 
notice  and  opportunity  for  filing  written 
objections. 

Media  and  Process  Technology,  Inc., 
of  Pittsburgh,  Pennsylvania,  has  applied 
for  an  exclusive  license  to  practice  the 
invention  embodied  in  U.S.  Patent  No. 
5,022,996,  and  has  a  plan  for 
commercialization  of  the  invention. 

The  proposed  license  will  be 
exclusive  or  partially  exclusive,  subject 
to  a  license  and  other  rights  retained  by 
the  U.S.  Government,  and  subject  to  a 
negotiated  royalty.  The  Department  will 
review  all  timely  written  responses  to 
this  notice,  and  will  grant  the  license  if. 
after  expiration  of  the  60-day  notice 
period,  and  after  consideration  of 
written  responses  to  this  notice,  a 
determination  is  made,  in  accordance 
with  35  U.S.C.  209(c),  that  the  license 
grant  is  in  the  public  interest. 

Issued  in  Washington,  DC,  on  November 
24, 1993. 

Robert  R.  Nordhaus. 

General  Counsel. 

(FR  Doc.  93-29625  Filed  12-2-93:  8:45  am] 
BILUNQ  cooe  64S0-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RS92-23-016  RS92-33-006] 

Tennessee  Gas  Pipeline  Co.,  East 
Tennessee  Natural  Gas  Co;  Petition  for 
Deciaratory  Order  and  Order  on 
Continuing  Service. 

(Not  Consolidated) 
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P^ltbre  OiinmissioQers:  Elizabeth  Anne 
Moler,  Chair.  Vicky  A.  Bailey,  James  J. 
Hoecker,  William  L  Massey,  and  Donald  F, 
Santa,  Jr. 

(Issued  November  26, 1993) 

On  November  17, 1993,  Tennessee 
Gas  Pipeline  Company  (Tennessee)  and 
East  Tennessee  Natur^  Gas  Company 
(East  Tennessee)  filed  a  petition  for  a 
declaratory  order  requiring  Atlanta  Gas 
Light  Company  (Atlanta)  and 
Chattanooga  Gas  Company 
(Chattanooga)  to  execute  transportation 
agreements  if  Tennessee  and  East 
Tennessee  are  to  continue  providing 
firm  transportation  service  after 
November  30, 1993. 

Background 

Atlanta  and  Chattanooga  have  been 
customers  of  Tennessee  imder  Rate 
Schedule  FT-B.  Atlanta  and 
Chattanooga  were  also  bundled  sales 
customers  of  East  Tennessee.  In  their 
respective  restructuring  proceedings, 
Tennessee  has  discontinued  Rate 
Schedule  FT-B  and  replaced  it  with 
service  under  Rate  Schedule  FT-A 
while  East  Tennessee  has  xmbundled  its 
sales  service.  Atlanta  and  Chattanooga 
requested  assignment  of  East 
Tennessee’s  capacity  on  Tennessee  that 
formerly  supported  the  bundled  sales 
service.  However.  Atlanta  and 
Chattanooga  have  refused  to  sign  new 
transportation  agreements  for  any  of  the 
capacity. 

East  Tennessee  and  Tennessee  state 
that  the  Commission  should  either  issue 
an  order  requiring  Atlanta  and 
Chattanooga  to  execute  firm  service 
agreements  in  the  form  approved  by  the 
Commission  or  grant  whatever  authority 
is  necessary  for  the  pipelines  to 
abandon  the  transportation  service  to 
Atlanta  and  Chattanooga  effective 
immediately.  East  Tennessee  and 
Tennessee  dlege  that  Atlanta  and 
Chattanooga,  in  demanding  that  terms 
be  added  to  the  approved  transportation 
agreement,  are  seeidng  preferential 
treatment  that  the  Commission  has 
already  deemed  to  be  beyond  the  scope 
of  restructuring  and  that  might  well  be 
illegal.  East  Tennessee  and  Tennessee 
state  that  when  the  Commission  has 
approved  the  pro  forma  transportation 
agreements  of  a  pipeline  as  just  and 
reasonable  and  a  customer  refuses  to 
execute  those  agreements  without 
substantial  modifications,  the  customer 


has  rejected  the  service.  East  Tennessee 
and  Tennessee  state  that  without  such 
agreements,  the  legal  obligations  of  the 
parties  are  \mclear  and  that  the 
customers  would  be  fine  to  act  to  the 
detriment  of  both  the  pipelines  and  the 
other  customers  on  their  systems. 

East  Tennessee  and  Tennessee  state 
that  in  an  attempt  to  allow  for  resolution 
of  this  situation  they  have  volimtarily 
agreed  to  provide  continued  service 
through  November,  even  in  the  face  of 
Atlanta  and  Chattanooga’s  disregard  of 
Commission  policy.  However,  East 
Tennessee  and  Tennessee  argue  they 
should  not  have  to  continue  in  this 
manner  beyond  that  time. 

Discussion 

East  Tennessee  and  Tennessee 
formally  brought  this  matter  to  the 
attention  of  the  Conunission  on 
November  17, 1993.  The  Commission 
has  not  had  the  time  to  consider  the 
matter  fully,  nor  have  other  parties  had 
the  opportimity  to  comment  on  this 
filing.  Thus,  the  Commission  will  not 
make  a  final  determination  on  this  issue 
at  this  time.  However,  the  Commission 
is  concerned  that  the  matter  be 
promptly  resolved  and  that  the 
pipelines  not  be  placed  at  risk  for  an 
unreasonable  period  of  time.  Therefore, 
the  Commission  will  set  a  timetable  for 
resolution  of  this  matter. 

Any  party  wishing  to  comment  on  the 
November  17  petition  should  do  so  on 
or  prior  to  December  3, 1993.  East 
Tennessee  and  Tennessee  are  instructed 
to  continue  service  to  Atlanta  and 
Chattanooga  for  the  month  of  December 
in  the  same  manner  as  they  have 
voluntarily  provided  it  for  the  month  of 
November.  ’The  Commission  will  further 
act  on  this  matter  prior  to  the  end  of 
December  in  the  absence  of  a  resolution 
of  the  issue  by  the  parties  involved. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  for  a  declaratory  order  should 
on  or  prior  to  December  3, 1993,  file 
with  the  Federal  Energy  Regulatory 
Commission,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  384.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CTR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 


appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  the  proceeding  or 
to  participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules.  Any  person  who  has  previously 
intervened  in  these  restructuring 
proceedings  does  not  need  to  intervene 
again  and  is  already  a  party  to  these 
proceedings  in  relation  to  said  petition. 

The  Commission  Orders 

(A)  Parties  wishing  to  comment  on  the 
November  17  petition  of  Tennessee  and 
East  Tennessee  must  do  so  on  or  prior 
to  December  3, 1993. 

(B)  East  Tennessee  and  Tennessee  are 
required  to  continue  to  provide  service 
for  Atlanta  and  Chattanooga  for  the 
month  of  December  in  the  same  manner 
as  service  was  provided  in  November 
1993. 

By  the  Commission. 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

[FR  Doc.  93-29626  Filed  12-2-93;  8:45  am] 
BIUMQ  CODE  «717-01-P 


Office  of  Hearings  and  Appeals 

Cases  Ried;  Week  of  October  22 
through  October  29, 1993 

During  the  Week  of  October  22 
through  October  29, 1993,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regidations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated;  November  24, 1993. 

George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
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List  of  Cases  Recbveo  by  the  Office  of  Hearinqs  and  Appeals 

(Week  of  OcL  22  through  Oct  29, 1993] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

Oct  25. 1993 _ 

TexacoAkcone  Texaco,  Greensboro,  NO 

RR321-137  .„ 

Request  for  modifIcation/Rescission  in  the  Texaco  refund 
proceedfog.  If  granted:  The  September  3,  1993  Decision 
and  Order  (Case  No.  RF321-18938)  issued  to  Hicone 
Texaco  would  be  modified  regarcfing  the  firm's  application 
for  refund  submitted  In  the  Texaco  Refund  proceeding. 

Oct.  26, 1993 

Professional  Services  Unlimited,  Ta¬ 
coma.  WA 

LFA-0328 

Appeal  of  an  information  request  denial,  if  gr^ed:  The  Sep¬ 
tember  16. 1993  Freedom  of  Information  Denial  issued  by 
the  Idaho  Reid  Office  would  be  rescinded  and  Profes¬ 
sional  Services  Unlimited  would  receive  access  to  the  unit 
pricing  of  the  unsuccessful  bidders  which  were  deleted 
from  the  information  received. 

Oct.  28.  1993 . 

Carson  Petroleum  Company,  Wheeling, 
WV. 

LEE-0055  ..... 

Exception  to  the  reporting  requirements.  If  grarrted:  Carson 
Petroleum  Company  would  not  be  requi^  to  file  Form 
EIA-782B  "Resellers/RetaHers*'  Monthly  Petroleum  Prod¬ 
ucts  Sales  Report.  V  ’  ^ 

Do . . 

Jon  Berg,  Alexandria.  Virginia  . . 

LFA-0330  _ 

Appeal  of  an  Informatkxi  request  denial.  If  granted:  The  Au¬ 
gust  20, 1993,  Freedom  of  Information  Request  Denial  is¬ 
sued  by  the  Inspector  General  would  be  rescinded,  arxl 
Jon  Berg  would  receive  access  to  any  and  ail  documents 
relating  to  Investigations  of  himself  and  artother  individual 
corxJucted  by  the  Inspector  General. 

Refund  Applications  REcavEo 


Date  received 

Name  of  refund  proceeding/hame  of  refund  application 

C«»e  No. 

10/2?/93  thru  10/29/93 _ 

Crude  oil  refund  applications  received . . 

RF272-94971  thru  RF272-94982. 
RF321-19939  thru  RF321-19947. 
RF304-14868  thru  RF304-14703. 
RF346-108. 

RC272-216. 

RF340-191. 

ta/ppm  ihm  . 

Tmrnm  rAfimd  npplirfltinnft  mMlvAd  . 

10/22/93  thru  10/29/93 _ _ 

10/25/93  . 

Atlantic  Richfield  applications  received . . . . 

Walsh  r^anriAl  BijIc  Plant  . 

10/26/93  . . 

Riverside  Linen  Supply  ....... . . . . . . . . . 

10/27/93  . . . 

Domex,  Inc _ _ _ _ _ _ 

(FR  Doc.  93-29621  Filed  12-2-93;  8:45  am] 
BHUNQ  CODE  MSO-OI-P 

Issuance  of  Pixiposed  Decision  wtd 
Order  During  the  Week  of  October  25 
through  October  29, 1993 

During  the  week  of  October  25 
through  October  29. 1993,  the  proposed 
decision  and  order  summarized  below 
was  issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
with  regard  to  an  application  for 
excepdon. 

Under  the  procedural  regulations  that 
apply  to  exception  proceecUngs  (10  CFR 
part  205,  subpart  D).  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specific  in  the  regulations  will 


be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  ordm-  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  foct  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrest^  Building,  1000  Independence 
Avenue  SW.,  Wadtiington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays. 

Dated:  November  24, 1993. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Norm  Poole  Oil,  Inc.,  Ontario,  Oregon, 
LEE-0052,  Reporting  Requirements 

Norm  Poole  Oil,  Inc.,  filed  an 
Application  for  Exception  from  the 
Energy  Information  Administration 
(ElA)  requirement  that  it  file  Form  EIA- 


782B.  the  "Reseller/Retailer’s  Monthly 
Petroleum  Product  Sales  Report.*’  In 
considering  this  request,  the  DOE  found 
that  the  firm  was  not  suffering  gross 
inequity  or  serious  hardship. 
Accordingly,  on  October  28, 1993,  the 
DOE  issued  a  Proposed  Decision  and 
Order  determining  that  the  exception 
request  should  be  denied. 

[FR  Doc.  93-29620  Filed  12-2-93;  8:45  am] 
BIUJNQ  CODE  6450-«1-e 


Proposed  Implementadon  of  Special 
Refund  Procedures 

AGENCY:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 

ACTION:  Notice  of  proposed 
implementation  of  special  refund 
procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  aimoimces  the  proposed 
procedures  for  disbursement  of 
$52,093.73,  plus  accrued  interest,  in 
refined  petroleum  overcharges  obtained 
by  the  IX)E  under  the  terms  of  a 
Remedial  Order  issued  to  Sunset 
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Boulevard  Car  Wash  (Sunset)  Case  No. 
LEF-0091.  The  OHA  has  tentatively 
determined  Hiat  the  funds  will  be 
distributed  in  accordance  with  the 
provisions  of  10  CFR  part  205,  subpart 
V  and  15  U.S.C.  4501,  the  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  (PODRA). 

DATE  AND  ADDRESS:  Comments  must  be 
filed  in  duplicate  within  30  days  of 
publication  of  this  notice  in  the  Federal 
Register  and  should  be  addressed  to  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000*" 
Independence  Avenue,  SW., 

Washington,  DC  20585.  All  comments 
should  display  a  reference  to  Case 
Number  L^-0091. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
L.  Hargrove,  Staff  Attorney,  Office  of 
Hearings  and  Appeals,  1000 
Independence  Avenue  SW., 

Washington,  DC  20585,  (202)  586-2400. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(b), 
notice  is  hereby  given  of  the  issuance  of 
the  Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  sets  forth 
the  procedures  that  the  DOE  has 
tentatively  formulated  to  distribute  to 
eligible  claimants  $52,093.73,  plus 
accrued  interest,  obtained  by  the  EKDE 
under  the  terms  of  a  Remedial  Order 
that  the  DOE  issued  to  Sunset  Boulevard 
Car  Wash  (Sunset)  on  October  22, 1980. 
Under  the  Remedial  Order,  Simset  was 
foimd  to  have  violated  the  Federal 
petroleum  price  and  allocation 
regulations  involving  the  sale  of  refined 
petroleum  products  between  August  1, 
1979  and  January  27, 1980  (the  audit 
period). 

The  OHA  has  proposed  to  distribute 
the  Remedial  Order  funds  in  a  two  stage 
refund  proceeding.  Purchasers  of  Simset 
refined  petroleum  products  will  have  an 
opportunity  to  submit  refund 
applications  in  the  first  stage.  Refunds 
will  be  granted  to  applicants  who 
satisfactorily  demonstrate  they  were 
injured  by  the  pricing  violations  and 
who  document  the  volume  of  refined 
petroleum  products  they  purchased 
from  Sunset  during  the  audit  period.  In 
the  event  that  money  remains  after  all 
first  stage  claims  have  been  disposed  of, 
the  remaining  funds  will  be  disbursed 
in  accordance  with  the  provisions  of  15 
U.S.C.  4501,  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
(PODRA). 

Any  member  of  the  public  may 
submit  written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
forward  two  copies  of  their  submissions, 
within  30  days  of  publication  of  this 
notice  in  the  Federal  Register,  to  the 


address  set  forth  at  the  beginning  of  this 
notice.  Comments  so  received,  will  be 
made  available  for  public  inspection 
between  the  hours  of  1  p.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
hohdays,  in  the  Public  Reference  Room 
lE-234, 1000  Independence  Avenue 
SW.,  Washington,  DC  20585. 

Dated:  November  24, 1993. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Proposed  Implementation  of  Special 
Refund  Procedures 

Name  of  Firm:  Sunset  Boulevard  Car 
Wash 

Date  of  Filing:  July  20, 1993 
Case  Number:  LEF-0091 

On  July  20, 1993,  the  Economic 
Regulatory  Administration  of  the 
Department  of  Energy  (ERA)  filed  a 
Petition  requesting  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  Subpart  V  special 
refund  proceedings.  Under  the 
procedural  regulations  of  the  DOE, 
special  refund  proceedings  may  be 
implemented  to  refund  monies  to 
persons  injured  by  violations  of  the  DOE 
petroleum  price  regulations,  provided 
DOE  is  unable  to  readily  identify  such 
persons  or  to  ascertain  the  amount  of 
any  refund.  10  CFR  205.280.  We  have 
considered  the  ERA’S  request  to 
formulate  refund  procedures  for  the 
disbursement  of  monies  remitted  by 
Sunset  Boulevard  Car  Wash  (Sunset)  in 
connection  with  a  Remedial  Order 
(hereafter,  the  Order)  issued  by  OHA  on 
October  22, 1980,  and  have  determined 
that  such  procedures  are  ^propriate. 

Under  tne  terms  of  the  (Jrder,  Sunset 
remitted  $52,093.73  to  the  DOE  to 
remedy  pricing  violations  which 
occurred  between  August  1, 1979  and 
January  27, 1980.  These  funds  are  being 
held  in  an  escrow  account  established 
with  the  United  States  Treasury  pending 
a  determination  of  their  proper 
distribution.  See  Memorandum  from 
George  B.  Breznay,  Director  OHA,  to 
James  T.  Campbell,  Comptroller,  on 
August  30, 1993,  Transferring  Funds  to 
Escrow  Account.  This  Decision  sets 
forth  OHA’s  tentative  plan  to  distribute 
those  funds.  The  specific  application 
requirements  appear  in  section  III  of  this 
Decision.  Because  these  procedures  are 
set  forth  in  proposed  form,  refund 
applications  should  not  be  filed  at  this 
time.  Comments  are  solicited. 

I.  Jurisdiction  and  Authority 

The  general  guidelines  that  govern 
OHA’s  ability  to  formulate  and 
implement  a  plan  to  distribute  refunds 


are  set  forth  at  10  CFR  part  205,  subpart 
V.  These  procedures  apply  in  situations 
where  the  DOE  cannot  readily  identify 
the  persons  who  were  injured  as  a  result 
of  actual  or  alleged  violations  of  the 
regulations  or  ascertain  the  amount  of 
the  refund  each  person  should  receive. 
For  a  more  detailed  discussion  of 
Subpart  V  and  the  authority  of  the  OHA 
to  fashion  procedures  to  distribute 
refunds,  see  Office  of  Enforcement,  9 
DOE  ^  82,508  (1981)  and  Office  of 
Enforcement,  8  DOE  ^  82,597  (1981). 

n.  Background 

The  facts  alleged  in  the  Remedial 
Order  were  undisputed.  Sunset  was  a 
“retailer”  of  motor  gasoline  as  that  term 
has  been  defined  at  10  CFR  212.31  and 
was  therefore  subject  to  the  provisions 
of  10  CFR  part  210  and  10  CFH  part  212, 
subpart  F.  The  Order  states  that  from 
August  1, 1979  to  January  27, 1980  (the 
audit  period).  Sunset  charged  prices 
higher  than  those  permitted  by  10  CFR 
212.93(a)(2):  levied  a  cents-per-gallon 
fee  for  services  associated  with  the  sale 
of  motor  gasoline  in  violation  of  10  CFR 
210.62(d)(1)  and  refused  to  make  its 
records  available  for  inspection  in 
violation  of  10  CFR  210.92(b). 

Simset  was  ordered  to  reduce  its 
prices  for  motor  gasoline  by  specified 
amounts  until  a  sufficient  volume  of 
gasoline  had  been  sold  at  the  reduced 
prices  to  remedy  the  violations.'  After 
decontrol,  the  Order  was  modified  to 
require  direct  monetary  restitution  to 
the  Treasury  instead.  See  Sunset 
Boulevard  Cm  Wash,  20  FERC  ^  62,319 
at  63,537  (1982).  Sunset  objected.  The 
Order  has  since  been  affirmed  by  the 
Federal  Energy  Regulatory  Commission 
(FERC)  in  a  Decision  issued  on  August 
13, 1982.  Id.  It  also  has  been  upheld  by 
the  United  States  District  Court  for  the 
Central  District  of  California  in  a 
decision  dated  May  14, 1992.  Sunset’s 
objections  were  finally  disposed  of  by 
the  Temporary  Emergency  Court  of 
Appeals  in  a  March  9, 1993,  decision 
affirming  the  Order. 

III.  The  Proposed  Refined  Product 
Refund  Procedures 

This  section  sets  forth  the 
considerations  that  will  be  used  to 
evaluate  applications  for  refund  payable 
from  the  monies  remitted  by  Sunset.  We 
propose  to  implement  a  two  stage 
refund  proceeding.  Purchasers  of  Sunset 
refined  petroleum  products  will  have  an 
,  opportunity  to  submit  refund 
applications  in  the  first  stage.  In  the 
event  that  money  remains  after  all  first 

■  The  Order  imposed  no  sanctions  upon  Sunset 
for  biling  to  provide  records  pursuant  to  10  CFR 
210.92(b].  See  Remedial  Order  at  1  and  7. 
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stage  claims  have  been  disposed  of,  the 
remaining  funds  will  be  disbursed  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (15  U.S.C.  4501) 
(PODRA). 

Refund  applications  submitted  in  the 
Sunset  special  refund  proceeding  will 
be  evaluated  in  exactly  the  same  maimer 
as  applications  submitted  in  other 
refined  product  proceedings.  Refunds 
will  be  granted  to  applicants  who 
satisfactorily  demonstrate  they  were 
injured  by  the  pricing  violations  and 
who  document  the  volume  of  refined 
petroleum  products  they  purchased 
from  Sunset  during  the  audit  period.  In 
order  to  permit  appUcants  to  participate 
in  the  refund  proceeding  without 
incurring  inordinate  expense  and  to 
facilitate  OHA’s  consideration  of  refund 
applications,  we  plan  to  adopt  certain 
presumptions  regarding  pricing 
violations  and  injury.  10  CFR 
205.282(e). 

With  regard  to  the  pricing  violations, 
we  propose  to  adopt  a  rebuttable 
presumption  that  such  violations  were 
dispersed  equally  throughout  Sunset’s 
sales  of  refined  products  during  the 
audit  period  and  that  refunds  should 
therefore  be  made  on  a  pro  rata  or 
volumetric  basis.  Under  this  volumetric 
refund  approach,  an  applicant  will  be 
eligible  to  receive  a  refund  that  is  equal 
to  the  number  of  gallons  purchased 
multiplied  by  the  per  gallon  refund 
amoimt,  plus  accrued  interest. 

We  are  proposing  that  the  per  gallon 
refund  amoimt  be  set  at  $.0434  per 
gallon.  This  figure  was  obtained  by 
dividing  the  remedial  order  funds 
available  for  distribution  by  the 
approximate  number  of  gallons  of 
refined  products  we  believe  Sunset  sold 
during  the  audit  period.  2  Applicants 
believing  they  were  disproportionately 
injured  will  have  an  opportunity  to 
rebut  this  presumption  and  those  who 
succeed  in  doing  so,  will  be  eligible  to 
receive  refunds  calculated  at  a  higher 
volumetric. 

The  potential  applicants  are  likely  to 
fall  into  just  two  categories  since  Sunset 
was  a  retailer.  We  will  provide  a 
presumption  of  injury  for  end-users  of 
petroleum  products  whose  businesses 


2  In  the  absence  of  precise  figures  indicating  the 
amount  of  refined  petroleum  products  Sunset  sold 
during  the  audit  period,  we  hdve  estimated  the 
volume  of  Sunset’s  sales  using  the  best  available 
data.  Our  estimate  is  that  Sunset  sold  1,200,000 
gallons  of  refined  petroleum  product  during  the 
audit  period.  This  estimate  is  based  on  sales  of 
200,000  gallons  per  month  for  6  months.  This  figure 
will  be  used  to  calculate  the  volumetric  refund 
amount.  Should  the  claims  submitted  pursuant  to 
this  Order  indicate  that  our  sales  volume  estimate 
was  inaccurate,  it  may  be  necessary  to  reestimate 
the  volumetric. 


were  unrelated  to  the  petroleum 
industry  and  were  therefore  not  subject 
to  the  regulations  promulgated  under 
the  Emergency  Petroleum  Allocation 
Act  of  1973  (EPAA),  15  U.S.C.  751- 
760h.  In  order  to  receive  a  refund,  such 
applicants  will  only  he  required  to 
document  the  volume  of  Sunset 
products  they  purchased  during  the 
audit  period.  See  Shell,  17  DOE  at 
88,406.  Retailer  and  reseller  appUcants, 
however,  will  be  required  to  submit 
detailed  evidence  of  injury.  This 
category  of  applicant  must  show  that  the 
overcharges  were  absorbed,  not  passed 
through  to  their  customers.  They 
therefore  will  be  unable  to  rely  upon 
injury  presumptions  utiUzed  in  many 
refined  product  refund  cases.  Id. 

Only  claims  for  at  least  $15  in 
principal  wiU  be  processed.  This 
minimum  has  been  adopted  in  refined 
product  refund  proceedings  because  the 
cost  of  processing  claims  for  refunds  of 
less  than  $15  outweighs  the  benefits  of 
restitution  in  those  instances.  See  Mobil 
Oil  Corp.,  13  DOE  1 85,339  (1985). 

Using  the  volumetric  methodology,  an 
applicant  must  have  purchased  at  least 
345  gallons  of  Sunset  refined  products 
in  order  for  its  claim  to  be  considered 
in  this  proceeding. 

The  oeadUne  for  filing  an  Application 
for  Refund  is  June  1, 1995. 

It  Is  Therefore  Ordered  That:  The 
refund  amount  remitted  to  the 
Department  of  Energy  by  Sunset 
Boulevard  Car  Wash,  pursuant  to  the 
Remedial  Order  finalized  on  October  22, 
1980,  be  distributed  in  accordance  with 
the  foregoing  Decision, 

(FR  Doc.  93-29622  Filed  12-2-93;  8:45  am] 

BiLUNG  CODE  6450-01-P 


Proposed  Implementation  of  Special 
Refund  Procedures 

AGENCY:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 

ACTION:  Notice  of  proposed 
implementation  of  special  refuhd 
procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  annoimces  the  proposed 
procedures  for  disbiuaement  of 
$5,784.33,  plus  accrued  interest,  in 
alleged  refined  petroleum  product 
violation  amounts  obtained  by  the  DOE 
pursuant  to  settlements  with  Buchanan 
Shell,  Inc.  (Case  No.  LEF-0081),  Jim 
Campbell  Shell  (Case  No.'LEF-0082), 
Miles  Union  Service  (Case  No.  LEF- 
0083),  and  Elwood  Chevron  Service 
(Case  No.  LEF-0085)  (the  consenting 
firms)  reached  on  August  25, 1982, 
August  2, 1982,  April  11, 1982,  and 


March  25, 1992,  respectively.  The  OHA 
has  tentatively  determined  that  the 
funds  obtained  £rom  the  consenting 
firms,  plus  accrued  interest,  will  be 
distributed  to  customers  who  purchased 
gasoline  from  them  during  the  following 
periods:  August  1, 1979,  ^ough 
November  13, 1979,  in  the  Buchanan 
Shell,  Inc.,  Jim  Campbell  Shell,  and 
Miles  Union  Service  proceedings:  and 
August  2, 1979,  through  April  23, 1980, 
in  die  Elwood  Chevron  Service 
proceeding. 

DATE  AND  ADDRESS:  Comments  must  be 
filed  in  duplicate  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register,  and  should  be  addressed  to  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy',  fdOO 
Independence  Avenue  SW., 

Washington,  DC  20585.  All  comments 
should  display  a  reference  to  the 
appropriate  case  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Mann,  Deputy  Director, 

Roger  Klurfeld,  Assistant  Director, 

Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue  SW., 

Washington,  DC  20585,(202)  586-2094 
(Mann);  586-2383  (Klurfeld). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(b), 
notice  is  hereby  given  of  the  issuance  of 
the  Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  and 
Order  sets  forth  the  procedures  that  the 
DOE  has  tentatively  formulated  to 
distribute  to  eligible  claimemts 
$5,784.33  plus  accrued  interest, 
obtained  by  the  DOE  pursuant  to 
agreements  reached  on  April  11, 1982, 
August  2, 1982,  August  25, 1982,  and 
March  25, 1992.  In  the  agreements,  the 
DOE  settled  allegations  ffiat,  during  the 
periods  beginning  August  1, 1982,  the 
Buchanan  Shell,  Inc.,  Jim  Campbell 
Shell,  Miles  Union  Service,  and  Elwood 
Chevron  Service,  Inc.  had  sold  motor 
gasoline  at  prices  in  excess  of  the 
maximum  lawful  selling  price,  in 
violation  of  Federal  petroleum  price 
regulations. 

The  OHA  has  tentatively  determined 
to  distribute  the  funds  obtained  ft-om  the 
consenting  firms  in  two  stages.  In  the 
first  stage,  we  will  accept  claims  from 
identifiable  purchasers  of  gasoline  from 
the  consenting  firms  who  may  have 
been  injured  by  alleged  overcharges. 

The  specific  requirements  which  an 
applicant  must  meet  in  order  to  receive 
a  refund  are  set  out  in  section  III  of  the 
Proposed  Decision.  Claimants  who  meet 
these  specific  requirements  will  be 
eligible  to  receive  refunds  based  on  the 
number  of  gallons  of  gasoline  which 
they  purchased  from  the  consenting 
firms. 
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funds  remain  after  valid  claims 
are  paid  in  the  first  stage,  they  may  be  - 
used  for  indirect  restitution  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA),  15 
U.S.C.  4501-07. 

Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  provided  prior  to  the 
acceptance  of  claims.  Any  member  of 
the  public  may  submit  written 
comments  regarding  the  proposed 
refund  procedures.  Commenting  parties 
are  requested  to  provided  two  copies  of 
their  submissions.  Comments  must  be 
submitted  within  30  days  of  publication 
of  this  notice  in  the  Federal  Register 
and  should  be  sent  to  the  address  listed 
at  the  beginning  of  this  notice.  All 
comments  received  in  these  proceedings 
will  be  available  for  public  inspection 
between  the  hours  of  1  p.m.  and  5  p.m., 
Monday  through  Friday,  except  federal 
holidays,  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
located  in  Room  lE-234, 1000 
Independence  Avenue  SW., 

Washington,  DC  20585. 

Dated:  November  24, 1993. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
-  Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

Names  of  Firms: 

Buchanan  Shell,  Inc. 

Jim  Campbell  Shell 
Miles  Union  Service 
Elwood  Chevron  Service 
Date  of  Filing: 

July  20, 1993 
Case  Numbers: 

LEF-0081 

LEF-0082 

LEF-0083 

LEF-0085 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  of  the  DOE  may  request  the  Office 
of  Hearings  and  Appeals  (OHA)  to 
formulate  and  implement  special 
procedures  to  make  refunds  in  order  to 
remedy  the  effects  of  alleged  violations 
of  DOE  regulations.  See  10  CFR  part 
205,  subpart  V.  TTie  ERA  filed  such  a 
petition  on  July  20, 1993,  requesting 
that  the  OHA  implement  special  refund 
proceedings  to  distribute  fimds  received 
pursuant  to  Consent  Orders  or 
Judgments  entered  into  by  the  DOE  and 
the  following  gasoline  retailers: 
Buchanan  Shell,  Inc.,  Jim  Campbell 
Shell,  Miles  Union  Service,  and  Elwood 
Chevron  Service  (hereinafter 


collectively  referred  to  as  the  consenting 
firms).* 

I.  Background 

Each  of  the  consenting  firms  is  a 
reseller-retailer  of  refined  petroleum 
products  as  those  terms  were  defined  in 
10  CFR  212.31.  ERA  audits  of  the 
consenting  firms  revealed  possible 
pricing  violations  of  the  Mandatory 
Petroleum  Price  Regulations. 
Subsequently,  each  of  these  firms 
entered  into  a  separate  Consent  Order  or 
Judgment  with  the  DOE  in  order  to 
settle  its  disputes  with  the  EKDE 
concerning  certain  sales  of  gasoline. 
Pursuant  to  these  Consent  Orders  and 
Judgment,  the  firms  agreed  to  pay  to  the 
EKDE  specified  amounts  in  settlement  of 
their  potential  liability  with  respect  to 
sales  to  their  customers  during  the 
settlement  periods.  The  firms’  payments 
are  currently  being  held  in  separate 
interest-bearing  escrow  accounts 
pending  distribution  by  the  DOE.  The 
names  and  locations  of  the  firms,  the 
settlement  amoimts,  the  products 
covered  by  the  settlement  agreements, 
the  volumes  sold  by  the  firms  during  the 
settlement  periods,  and  the  dates  of  the 
settlement  periods  are  set  forth  in  the 
Appendix  to  this  Proposed  Decision. 

n.  Jurisdiction  and  Authority 

The  subpart  V  regulations  set  forth 
general  guidelines  which  may  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  for  the  distribution 
of  funds  received  as  a  result  of  an 
enforcement  proceeding.  The  DOE 
policy  is  to  use  the  Subpart  V  process 
to  distribute  such  funds.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986, 15  U.S.C.  4501 
et  seq..  Office  of  Enforcement,  9  DOE 
1 82,508  (1981),  and  Office  of 
Enforcement,  8  DOE  182,597  (1981) 
(Vickers). 

We  have  considered  the  ERA’S 
petition  that  we  implement  subpart  V 
proceedings  with  respect  to  the  four 
settlement  funds  and  have  determined 
that  such  proceedings  are  appropriate. 
This  Proposed  Decision  and  Order  sets 
forth  the  OHA’s  tentative  plan  to 
distribute  these  funds.  Before  taking  the 
actions  proposed  in  this  Decision,  we 
intend  to  publicize  our  proposals  and 
solicit  comments  from  interested 
parties.  Comments  regarding  the 


■  The  DOE  entered  into  Consent  Orders  with 
Buchanan  Shell,  Inc.,  Jim  Campbell  Shell,  and 
Miles  Union  Servica  The  DOE  entered  into  a 
Consent  Judgment  with  Elwood  Chevron  Service  in 
the  Unit^  States  District  Court,  Central  District  of 
California 


tentative  distribution  process  set  forth 
in  this  Proposed  Decision  and  Order 
should  be  filed  with  the  OHA  within  30 
days  of  its  publication  in  the  Federal 
Register. 

m.  Proposed  Refund  Procedures 

We  propose  to  implement  a  two-stage 
refund  procedure  for  distribution  of  the 
settlement  funds  by  which  purchasers  of 
gasoline  from  the  consenting  firms 
during  the  periods  covered  by  the 
settlements  may  submit  Applications  for 
Refund  in  the  initial  stage.  From  our 
experience  with  subpart  V  proceedings, 
we  expect  that  potential  applicants 
generally  will  limited  to  ultimate 
consumers  (“end-users”).  Therefore,  we 
do  not  anticipate  that  it  will  be 
necessary  to  employ  the  injury 
presumptions  that  we  have  used  in  past 
proceedings  in  evaluating  applications 
submitted  by  refiners,  resellers,  and 
retailers.2 

A.  First  Stage  Refund  Procedures 

In  order  to  receive  a  refund,  each 
claimant  will  be  required  to  submit  a 
schedule  of  its  monthly  purchases  of 
gasoline  firom  each  of  the  consenting 
firms  during  each  of  their  respective 
settlement  periods.  Our  experience 
indicates  that  the  use  of  certain 
presumptions  permits  claimants  to 
participate  in  the  refund  process 
without  incurring  inordinate  expense 
and  ensures  that  refund  claims  are  • 
evaluated  in  the  most  efficient  manner 
possible.  See,  e.g..  Marathon  Petrolemn 
Co.,  14  DOE  11 85,269  (1986)  (Marathon). 
Presumptions  in  refund  cases  are 
specifically  authorized  by  the  applicable 
subpart  V  regulations  at  10  CFR 
205.282(e).  Accordingly,  we  propose  to 
adopt  the  presumptions  set  forth  below. 

1.  Calculation  of  Refunds 

Firsts  we  will  adopt  a  presumption 
that  for  each  consenting  firm  the 
overcharges  were  dispersed  equally  in 
all  of  its  sales  of  gasoline  during  the 
period  covered  by  its  settlement.  In 
accordance  with  this  presumption, 
refunds  are  made  on  a  pro-rata  or 
volumetric  basis.3  In  the  absence  of 


2  If  a  refiner,  reseller,  or  retailer  should  file  an 
application  in  any  of  these  refund  proceedings, 
however,  we  will  utilize  the  standards  and 
appropriate  presumptions  established  in  previous 
proceedings.  See,  e.g.,  Starks  Shell  Service.  23  DOE 
1 85,017  (1993);  Shell  Oil  Co.,  18  DOE  1 85.492 
(1989). 

2  If  an  individual  claimant  believes  that  it  was 
injured  by  more  than  its  volumetric  share,  it  may 
elect  to  forego  this  presumption  and  file  a  refund 
application  based  upon  a  claim  that  it  suffered  a 
disproportionate  share  of  the  consenting  firms’ 
overcharges.  See,  e.g.,  Mobil  Oil  Corp./Atchison, 
Topeka  and  Santa  Fe  Railroad  Co.,  20  DOE  1 85,788 
(1990);  Mobil  Oil  Corp./Marine  Corps  Exchange 
Service,  17  DOE  1 85,714  (1988).  Such  a  claim  will 
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better  information,  a  volumetric  refund 
is  appropriate  because  the  E)OE  price 
regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices. 

Under  the  volumetric  approach,  a 
claimant’s  “allocable  share’’  of  a 
settlement  fund  is  equal  to  the  number 
of  gallons  purchased  from  the 
consenting  firms  during  the  periods 
covered  by  the  settlements, -times  the  ' 
per  gallon  refund  amount.  In  the  present 
cases,  the  per  gallon  refund  amoimts  are 
as  follows: 

LEF-0081  Buchanan  Shell,  Inc . $0.0060 

LEF-0082  Jim  Campbell  Shell . $0.0011 

LEF-0083  Miles  Union  Service . $0.0113 

LEF-0085  Elwood  Chevron  Service....$0.0095 

We  derived  these  figures  by  dividing 
the  dollar  amount  of  each  settlement 
fund  by  the  volume  of  gasoline  which 
the  corresponding  consenting  firm  sold 
during  the  period  covered  by  its 
settlement.  See  Appendix.  A  claimant 
that  establishes  its  eligibility  for  a 
refund  will  receive  all  or  a  portion  of  its 
allocable  share  plus  a  pro-rata  share  of 
the  accrued  interest.^ 

2.  End-Users 

In  accordance  with  prior  Subpart  V 
proceedings,  we  also  propose  to  adopt 
the  presumption  that  an  end-user  or 
ultimate  consumer  of  gasoline 
purchased  from  the  consenting  firms 
whose  business  is  unrelated  to  the 
petroleum  industry  was  injured  by  the 
overcharges  resolved  by  the  settlement 
agreements.  See,  e.g.,  Texas  Oil  and  Gas 
Corp.,  12  DOE  ^  85,069  at  88,209  (1984) 
(TOGCO).  Members  of  this  group 
generally  were  not  subject  to  price 
controls  during  the  periods  covered  by 
the  settlement  agreements,  and  were  not 
required  to  keep  records  which  justified 
selling  price  increases  by  reference  to 
cost  increases.  Consequently,  analysis  of 
the  impact  of  the  overcharges  on  the 
final  prices  of  goods  and  services 
produced  by  members  of  this  group 


only  be  granted  if  the  claimant  makes  a  persuasive 
showing  that  it  was  "overcharged”  by  a  specific 
amount,  and  that  it  absorbed  those  overcharges.  See 
Panhandle  Eastern  Pipeline  Co./Westem  Petroleum 
Co.,  19  DOE  1 85,705  (1989).  To  the  degree  that  a 
claimant  makes  this  showing,  it  will  receive  an 
above-volumetric  refund. 

4  As  in  previous  cases,  we  propose  to  establish 
minimum  refund  amounts  of  $15.  In  these 
proceedings,  any  potential  claimant  purchasing  less 
than  a  tot^  of  2,416  gallons  of  gasoline  from 
Buchanan  Shell,  Inc.,  less  than  13,177  gallons  from 
Jim  Campbell  Shell,  less  than  1,283  gallons  from 
Miles  Union  Service,  or  less  than  1,526  gallons  from 
Elwood  Chevron  Service  would  have  an  allocable 
share  of  less  than  $15.  We  have  found  that  the  cost 
of  processing  claims  in  which  refunds  for  amounts 
less  than  $15  are  sought  outweighs  the  benefits  of 
restitution  in  those  instances.  See  Exxon  Corp.,  17 
DOE  1 85,590,  at  89,150  (1988)  (Exxon). 


would  be  beyond  the  scope  of  the 
refund  proceeding.  Id.  We  therefore 
propose  that  the  end-users  of  gasoline 
purchased  from  the  consenting  firms 
need  only  document  their  purchase 
volumes  from  the  consenting  firms 
dtiring  the  periods  covered  by  the 
settlement  agreements  to  make  a 
sufficient  showing  that  they  were 
injured  by  the  overcharges. 

B.  Refund  Application  ^quirements 

To  apply  for  a  refund  from  any  of  the 
settlement  funds,  a  claimant  should 
submit  an  Application  for  Refund 
containing  all  of  the  following 
information: 

(1)  Identifying  information  including 
the  claimant’s  name,  current  business 
address,  business  address  during  the 
refund  period,  taxpayer  identification 
number,  a  statement  indicating  whether 
the  claimant  is  an  individual, 
corporation,  partnership,  sole 
proprietorship,  or  other  business  entity, 
the  name,  title,  and  telephone  number 
of  a  person  to  contact  for  additional 
information,  and  the  name  and  address 
of  the  person  who  should  receive  any 
refund  check.’  If  the  applicant  operated 
under  more  than  one  name  or  under  a 
different  name  during  the  price  control 
period,  the  applicant  should  specify 
these  names; 

(2)  A  monthly  purchase  schedule 
covering  the  relevant  settlement  period. 
See  Appendix.  The  applicant  should 
specify  the  source  of  this  gallonage 
information.  In  calculating  its  purchase 
volumes,  an  applicant  should  use  actual 
records  from  the  settlement  period,  if 
available.  If  these  records  are  not 
available,  the  applicant  may  submit 
estimates  of  its  gasoline  pu^ases,  but 
the  estimation  methodology  must  be 
reasonable  and  must  be  explained. 

(3)  A  statement  whether  the  applicant 
or  a  related  firm  has  filed,  or  has 
authorized  any  individual  to  file  on  its 
behalf,  any  other  application  in  that 
refund  proceeding.  If  so,  an  explanation 
of  the  circumstances  of  the  other  filing 
or  authorization  should  be  submittedr 


*  Under  the  Privacy  Act  of  1974,  the  submission 
of  a  social  security  number  by  an  individual 
applicant  is  voluntary.  An  applicant  that  does  not 
wish  to  submit  a  social  security  number  must 
submit  an  employer  identification  number  if  one 
exists.  This  information  mil  be  used  in  processing 
refund  applications,  and  is ‘requested  pursuant  to 
our  authority  under  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986  and  the 
regulations  codified  at  10  CFR  Part  205,  subpart  V. 
The  information  may  be  shared  with  other  Federal 
agencies  for  statistical,  auditing  or  archiving 
purposes,  and  with  law  enforcement  agencies  when 
they  are  investigation  a  potential  violation  of  civil 
or  criminal  law.  Unless  an  applicant  claims 
confidentiality,  this  information  will  be  available  to 
the  public  in  the  Public  Reference  Room  of  the 
Office  of  Hearings  and  Appeals. 


(4)  If  the  applicant  is  or  was  in  any 
way  affiliated  with  the  consenting  firms, 
it  should  explain  this  affiliation, 
including  the  time  period  in  which  it 
was  affiliated; « 

(5)  The  statement  listed  below  signed 
by  the  individual  applicant  or  a 
responsible  official  of  the  firm  filing  the 
refimd  application: 

I  swear  (or  affirm)  that  the  information 
contained  in  this  application  and  its 
attachments  is  true  and  correct  to  the  best  of 
my  knowledge  and  belief.  I  understand  that 
anyone  who  is  convicted  of  providing  false 
information  to  the  federal  government  may 
be  subject  to  a  fine,  a  jail  sentence,  or  both, 
pursuant  to  18  U.S.C.  §  1001. 1  understand 
that  the  information  contained  in  this 
application  is  subject  fomublic  disclos’ore.  I 
have  enclosed  a  dupliram  of  this  entire 
application  which  will  be  placed  in  the  OHA 
Public  Reference  Room. 

All  applications  should  be  either 
typed  or  printed  and  should  clearly 
refer  to  the  appropriate  proceeding 
name  and  C^se  Number.  See  Appendix. 
Each  applicant  must  submit  an  original 
and  one  copy  of  the  application.  If  the 
applicant  believes  that  any  of  the 
information  in  its  application  is 
confidential  and  does  not  wish  for  this 
information  to  be  publicly  disclosed,  it 
must  submit  an  original  application, 
clearly  designated  “confidential,” 
containing  the  confidential  information, 
and  two  copies  of  the  application  with 
the  confidential  information  deleted.  All 
refund  applications  should  be 
postmarked  no  later  than  90  days  after 
the  date  of  the  final  Decision  and  Order 
and  be  sent  to:  Buchanan  Shell,  Inc./Jim 
Campbell  Shell/Miles  Union  Service/ 
OR,  Elwood  Chevron  Service  Special 
Refimd  Proceeding,  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence  Ave.,  SW„ 
Washington,  DC  20585. 

C.  Refund  Applications  Filed  by 
Representatives 

In  addition,  we  propose  to  adopt  the 
standard  OHA  procedures  relating  to 
refund  applications  filed  on  behalf  of 
applicants  by  “representatives,” 
including  refund  filing  services. 


*  As  in  other  refund  proceedings  involving 
alleged  refined  product  violations,  the  DOE  will 
presume  that  affiliates  of  the  consenting  firms  were 
not  injured  by  the  firms’  overcharges.  Sm,  e.g.. 
Marathon  Petroleum  Co./EMRO  Prctpane  Co..  15 
DOE  f  85,288  (1987).  This  is  so  because  a 
consenting  firm  presumably  would  not  have  sold 
petroleum  products  to  an  affiliate  if  such  a  sale 
would  have  placed  the  purchaser  at  a  competitive 
disadvantage.  See  Marathon  Petroleum  Co./Pilol  Oil 
Corp.,  16  EiOE  1  85,611  (1987),  amended  claim 
denied,  17  DOE  1  85,291  (1988),  reconsideration 
denied,  20  DOE  1  85.236  (1990).  Additionally,  if  an 
affiliate  of  one  of  the  consenting  firms  was  granted 
a  refund,  the  consenting  firm  would  be  indirectly 
compensated  from  a  fund  remitted  to  settle  its  own 
alleged  violations. 
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coiiSditing  firms,  accoimtants,  and 
attorneys.  See,  e.g..  Shell  Oil  Co.,  18 
DOE  1  85,492  (1989);  Texaco  Inc.,  20 
DOE  %  85,197  (1990);  Starks  Shell 
Service,  23  DOE  1  85,017  (1993).  We 
will  also  require  strict  compliance  with 
the  filing  requirements  as  specified  in 
10  CFR  205.283,  particularly  the 
requirement  that  applications  and  the 
accompanying  certification  statement  be 
signed  by  the  applicant. 

The  OHA  reiterates  its  policy  to 
closely  scrutinize  applications  filed  by 
filing  services.  Applications  submitted 
by  a  filing  service  should  contain  all  of 
the  information  indicated  in  the  final 
Decision  and  Order  in  these 
proceedings. 

Finally,  the  OHA  reserves  the 
authority  to  require  additional 


information  before  granting  any  refund 
in  these  proceedings.  Applications 
lacking  the  reqtiired  information  may  be 
dismissed  or  denied. 

D.  Distribution  of  Funds  Remaining 
After  First  Stage 

We  propose  that  any  funds  that 
remain  after  all  first  stage  claims  have 
been  decided  be  distributed  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA),  15 
U.S.C.  4501-07.  PODRA  reqxiires  that 
the  Secretary  of  Energy  determine 
annually  the  amount  of  oil  overcharge 
funds  that  will  not  be  required  to  refund 
monies  to  injured  parties  in  Subpart  V 
proceedings  and  make  those  funds 
available  to  state  governments  for  use  in 

APPENDIX 


four  energy  conservation  programs.  The 
Secretary  has  delegated  these 
responsibihties  to  the  OHA,  and  any 
funds  in  the  consenting  firms  settlement 
funds  that  the  OHA  determines  will  not 
be  needed  to  effect  direct  restitution  to 
injured  customers  will  be  distributed  in 
accordance  with  the  provisions  of 
PODRA. 

It  Is  Therefore  Ordered  That 

The  refund  amounts  remitted  to  the 
Department  of  Energy  by  Buchanan 
Shell,  Inc.,  Jim  Campbell  Shell,  Miles 
Union  Service,  and  Elwood  Chevron 
Service  pursuant  to  settlements  reached 
on  August  25, 1982,  August  2, 1982, 
April  11, 1982,  and  March  25, 1992, 
respectively,  will  be  distributed  in 
accordance  with  the  foregoing  Decision. 


Case  No. 

Firm 

Address 

Settlement  period 

Product 

Volume 

sold 

Settlement 

amount 

Consent  No. 

LEF-OOei 

Buchanan  Shell, 

Irx;.. 

1315  Buchanan  Rd.,  Pitts¬ 
burg,  CA  94565. 

8/1/7^-11/13/79 

Gasoline ... 

250,480 

$1,500.87 

90OZO3255 

LEF-0082 

Jim  Campbell  Shell 

3201  Lakeshore  Ave.,  Oak¬ 
land,  CA  94610. 

8/1/79-11/13/79 

Gasoline ... 

297,953 

^  323.13 

90OZO3255 

LEF-0083 

Miles  Union  Serv¬ 
ice. 

500  Bancroft  Ave.,  San 
Leandro,  CA  94577. 

8/1/79-11/13/79 

Gasoline  ... 

107,566 

1,210.33 

90OZO3258 

LEF-0085 

Elwood  Chevron 
Sen/ice. 

7952  Hollister  Ave.,  Goleta, 
CA  93117. 

8/2/7^/23/80 

Gasoline  ... 

290,124 

2,750.00 

999K90097 

[FR  Doc.  93-29624  Filed  12-2-93;  8.45  am] 
BILUNG  CODE  MSO-OI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4808-3]  .. 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  January  3, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  to  obtain  a  copy 
of  this  ICR,  contact  Sandy  Farmer  at 
EPA,  (202)  260-2740. 


SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Trade  Secrecy  Claims  for 
Commimity  RighMo-Know  and 
Emergency  Planning  Information.  (EPA 
ICR  No:  1428.03;  OMB  No:  2050-0078) 
This  ICR  requests  renewal  of  the 
existing  clearance. 

Abstract:  Section  322  of  the 
Emergency  Planning  and  Commimity 
Rig^t-to-Know  Act  (EPCRA)  allows  a 
facility  to  withhold  the  specific 
chemical  identity  firam  the  EPCRA 
reports  if  the  facility  asserts  a  claim  of 
trade  secrecy  for  that  chemical  identity. 
Facilities  requesting  trade  secrecy 
protection  must  submit  to  EPA,  in 
conjunction  with  their  EPCRA  report,  an 
explanation  showing  that  their  claim  for 
the  chemical  identity  meets  the  four 
statutory  criteria  for  trade  secrecy 
enumerated  in  section  322(b)(l)'(4): 

•  The  facility  has  not  disclosed  the 
chemical  identity  to  any  other  person 
not  bound  by  a  confidentiality 
agreement  (except  for  certain  Federal, 
State  or  local  government  officials); 

•  The  information  is  not  required  to 
be  disclosed  or  otherwise  made 
available  to  the  public  under  any  other 
Federal  or  State  law; 


•  Disclosure  of  the  information  is 
likely  to  cause  substantial  competitive 
harm  to  the  competitive  position  of  the 
facility;  and 

•  The  chemical  identity  is  not  readily 
discoverable  through  reverse 
engineering. 

A  standardized  claim  substantiation 
form  was  developed  to  help  submitters 
more  easily  determine  if  they  have 
sufficient  bases  to  make  the  trade 
secrecy  claim,  and  to  ensure  that  all 
submissions  are  evaluated  on  the  basis 
of  comparable  information. 

Section  322(d)  of  EPCRA  also 
provides  for  a  public  petition  process  to 
request  the  disclosure  of  the  chemical 
identities  claimed  as  trade  secret.  The 
necessary  elements  for  a  petition  are 
described  in  the  information  collection. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  30  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
needed  data,  and  completing  and 
reviewing  the  collection  of  information. 
There  are  no  recordkeeping 
requirements  associated  with  the 
claims.  The  estimated  burden  for  the 
public  petition  process  is  10  hours  per 
petitioner  and  includes  time  to  identify 
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the  fadlity,  chemical  and  submissicm 
the  petitioner  is  ooncemed  with. 

Respondents:  Owners/operators  of 
fixed  facilities  reqwred  to  report  to  State 
and  local  authorities,  and  EPA  the 
presence,  use  tfid  release  of  extremely  ' 
hazardoxis  substances  (described  in 
Sections  302  and  304)  and  hazardous 
and  toxic  chemicals  (described  in 
Sections  311, 312  and  313). 

Estimated  No.  of  Respondents:  469 
(459  fodhties,  10  petitioner).''' 

Estimated  No.  of  Respcmses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  14,210  hours. 

Frequency  of  Collection:  on  occasion, 
when  need^  to  protect  the  chemical 
identity  of  an  EPCRA  submission. 

Send  comments  regarding  the  burden 
estimate,  or  any  oth^  aspect  of  this 
information  collection,  includix^ 
suggestions  for  reducing  the  bur^n,  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Brandi  (PM-223T1, 401  M  Street  SW., 
Washington,  DC  20460  and 
Tim  Hunt,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street 
NW.,  Washington,  DC  20530. 

Dated:  November  24, 1993. 

Paul  Lapeley, 

Director,  Reguiatory  Management  Division. 
[FR  Doc.  93-29614  Filed  12-2-93;  8:45  am) 

BILUNG  CODE  —0  SO  M 


(AD-FRL-4808-81 

Nattonal  Emisston  Standards  for 
Hazardous  Air  PoNutants  Schedule  for 
the  Promulgation  of  Emission 
Standards  Under  Section  112(e)  of  the 
Clean  Air  Act  Amendments  of  1990 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  the  source  category 
schedule  for  standards. 

SUMMARY:  This  notice  publishes  the 
schedule  fix'  standards  as  required 
under  section  112(e)  of  the  C3ean  Air 
Act  as  amended  in  1990  (1990 
Amendments).  A  draft  schedule  for  the 
promulgation  of  emission  standards 
providing  the  opportunity  for  public 
comment  was  published  in  the  Federal 
Register  (57  FR  44147,  S^tembw  24,  - 
1992).  This  schedule,  which  satisfies  the 
recjuirement  of  secticm  112(e)(3)  that  the 
Administrator  publish  a  schedule  for 
the  promulgation  of  emission  standards, 
was  estaUished  after  cxmsideting  the 
public  comments  and  further  EPA 
review.  This  schedule  establi^es 
deadlines  for  the  promu^ation  of 
emission  standards  for  tlm  categcxies  of 


sources  emitting  hazardous  air 
pollutants  (HAP’s)  initially  listed 
pursuant  to  section  112(c)(1)  and  (3). 

The  initial  list  of  c^tegcxies  of 
scniices,  developed  uncto  aechcm 
112(c),  was  publi^ied  in  the  Federal 
Register  (57  FR  31576,  )uly  16,  1992). 

The  initi^  list  inchides  166  categcxies 
of  major  sourtss  and  eight  categories  of 
area  soiirces  for  a  total  of  174  scnirce 
categories.  The  schedule  tor  sUmdards  is 
organized  such  that  the  174  Hsted 
source  categories  are  grouped  in  four 
separate  tiinehaines  with  prmnulgation 
deadlines  of  November  15, 1992, 
November  15»  1994,  November  15, 1997, 
or  November  15,  2000. 

Sources  within  the  listed  categories 
Avill  be  subject  to  emission  standards 
developed  pursuant  to  secticm  112(d)  in 
accord^ce  with  today’s  schedule.  In 
the  event  an  applicable  standard  is  not 
promulgated  cm  schedule  fix  a  listed 
category  of  major  sources,  the  owner  or 
operatcx  erf  a  majex  source  in  such 
category  may  be  subject  to  emission 
limitations  determined  on  a  (»se-by- 
case  basis,  pursuant  to  sechon  112()). 
Section  112{j)  reejuires  that  the  owner  or 
operatcx  of  any  major  sciurce,  in  a 
categexy  for  which  emissions  standards 
are  delayed  by  at  least  18  memths  frexn 
today’s  scheduled  date  fix  promulgation 
of  standards,  must  submit  a  permit 
application  to  the  applicable  permit 
authority  in  comphance  with  title  V  of 
the  1990  Amendments.  'The  case-by-c::ase 
ecpiivalent  emission  limitations  by 
permit,  under  sechon  112(}],  are 
disemssed  more  thoroughly  in  sechon 
I.B.  of  today’s  notice. 

EFFECTIVE  DATE:  December  3. 1994. 
ADDRESSES:  Relevant  information  can  be 
found  in  the  Federal  Register  notice  (57 
FR  44147,  September  24, 1992)  entitled 
“National  Emission  Standards  fix 
Hazardous  Air  Pollutants  (NESHAP); 
Availability:  Draft  Schedule  fix  the 
Promulgaticm  of  Emissiem  ^andards’’ 
and  also  in  the  Federal  Register  notice 
(57  FR  31576,  July  18, 1992)  entitled 
"Initiallist  of  Categexies  of  Sources 
Under  section  112(cKl)  of  the  Clean  Air 
Acft  Amendments  of  1990.” 

Docket:  Dochet  No.  A-91-14, 
cxintaining  infexmatiem  cemsidered  by 
the  EPA  in  cievelopment  ol  the  schedule 
for  standards,  is  available  fix  public 
inspection  and  copying  betwemi  8:30 
a.m.  and  3:30  p.m.,  Monday  through 
Friday,  at  the  EPA’s  Air  Dcidcet  So^on, 
Room  M1500,  U.S.  EPA,  ^1 M  Street, 
Southwest,  Wadungtem,  DC  ^)460.  A 
reasonable  fee  may  ^  chaiged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
infixmatiem  concerning  categexies 
involving  the  produchon,  hailing. 


refining  cx  use  of  chenuc:als  or 
petroknim,  cx  products  thereof,  cxmtact 
Mr.  David  Svendsgaard,  Chemicals  and 
Petrolemn  Branch  (MD-13),  Emission 
Standards  Division,  U.S.  EPA,  Research 
Triangle  Park,  North  Carolina  27711, 
telephone  number  (919)  541-2380.  Fex 
information  cx)nc»ining  categexies 
involving  fuel  combustion,  incineration, 
metals  and  minerals  prexossing,  ccmtact 
Mr.  William  Maxwell.  Industrial  Studies 
Branch  (MD-13),  telephone  number 
(919)  541-5430,  at  the  above  address. 

For  information  concerning  pollutant 
health  effects  and  the  Source  Category 
Ranking  Systmn,  contact  Mr.  Chai^ 
French,  Pollutant  As^sssment  Branch 
(MD-13),  telephcxM  ndimber  (919)  541- 
0467  at  the  above  address.  For  general 
information  concerning  this  notice 
contact  Mr.  French  cx  Mr.  Svendsgaard. 

SUPPLBNENTARY  INFORMATION:  The 
infexmatiem  in  this  ncftice  is  organized 
as  follows: 

I.  Introduction 

A.  Initial  List  of  Categories  of  Sources 

B.  Qean  Air  Act  Recjulrements  for  the 
Schedule 

C  Schechale  for  Coke  Oven  Batteries 

D.  Schedule  for  PaWidy  Owned  Treatment 
Woiks 

n.  Background  to  the  Schedule  for  Standards 

A.  Criteria  for  Est^hshlng  the  Schedede 

B.  The  Source  Categexy  Rcmking  System 
C  Applicatkm  of  Efficiency  erf  Gnmptng 
D.  Ot^r  Consid^atioDS  for  Scheduling 

III.  Summary  of  Public  Comments  and  EPA’s 
Responses 

A.  Overview 

B.  Comments  and  Responses  Related  to 
Category  Definihems 

C  Comments  and  Responses  Related  to  the 
Source  Category  List 

D.  Conunents  and  Responses  Related  to 
Ranking  Metbodokj^ 

1.  General 

2.  Exposure  Scene 

3.  Health  Effects  Scxne 

4.  Environmental  Effects 

E.  Ccumnents  and  Respcmses  Ccmcemlng 
Category  Specific  Scheduling 

F.  Comments  and  Responses  Related  to 
Flexibility 

G.  Comments  and  Responses  Concerning 
Effidency  of  Grouping 

H.  Cennments  and  Responses  Related  to 
Other  Considerations 

rv.  Changes  to  the  Draft  Schechde 

V.  Schedule  for  Prcnnulgation  of  Emission 

Standards 

VI.  Administrative  Requirements 

A.  D(x:ket 

B.  Regulatory  Requirements 

I.  General 

2.  Executive  Order  and  Office  of 
Man^ement  and  Budget  Review 

VII.  Organization  of  the  Schedule  for 
Standards 

Table  1.— Categories  of  Sources  and 

Regulathm  Promulgation  Schedule  by 
In^stry  Group 
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>*^able  2.— Categories  of  Sources  and 

Regulation  Promulgation  Schedule  by 
Regulatory  Deadlines 
Acronym  List: 

ATB=Aquatic  Toxicity  and  Bioconcentratibn 
CTG=Control  Techniques  Guidelines 
EPA=Environmental  Protection  Agency 
FR=Federal  Register 
HAPsHazardous  Air  Pollutant 
HON=Hazardous  Organic  NESHAP 
MACTzMaximum  Achievable  Control 
Technology 

NESHAPsNational  Emission  Standards  for 
Hazardous  Air  Pollutants 
RTECS=Registry  of  Toxic  Effects  of  Chemical 
Substances 

SCRS=Source  Category  Ranking  System 
SIC=Standard  Industrial  Classification 
SOCMUSynthetic  Organic  Chemical 
ManufacUiring  Industry 

I.  Introduction 

A.  Initial  List  of  Categories  of  Sources 

A  preliminary  draft  list  of  over  700 
categories  and  subcategories  of  sources 
emitting  one  or  more  of  the  HAP’s  listed 
in  section  112(b)(1)  of  the  1990 
Amendments  was  published  in  the 
Federal  Register  for  public  comment  on 
June  21, 1991  (56  FR  28548).  After 
consideration  of  public  comment  and 
further  EP A  review,  the  Ust  was  revised 
and  now  contains  174  categories  of 
sources  (i.e.,  source  categories).  This 
initial  Ust  was  published  as  required  by 
section  112(c)(1)  of  the  1990 
Amendments  on  July  16, 1992  (57  FR 
31576).  The  reader  is  referred  to  that 
notice  for  information  regarding  the 
development  of  the  list  of  source 
categories. 

B.  Clean  Air  Act  Requirements  for  the 
Schedule 

Section  112(e)  of  the  1990 
Amendments  requires  the  publication  of 
a  schedule  for  the  promulgation  of 
emission  standards  for  listed  source 
categories  and  subcategories  (hereafter 
referred  to  as  categories),  that  will  result 
in  the  promulgation  of  regulations 
pursuant  to  section  112(d)  for  all 
initially  listed  source  categories  within 
10  years  of  the  date  of  enactment  of  the 
1990  Amendments  (i.e.,  by  November 
15,  2000).  Section  112(e)(1)  requires  the 
EPA  to  promulgate  regulations  for  40 
source  categories  within  2  years  of 
enactment  of  the  1990  Amendments 
(i.e.,  by  November  15, 1992);  for  coke 
oven  batteries  by  December  31, 1992;  for 
25  percent  of  all  initially  listed 
categories  within  4  years  (i.e.,  by 
November  15, 1994);  for  an  additional 
25  percent  of  all  initially  listed 
categories  within  7  years  (i.e.,  by 
November  15, 1997);  and  to  complete 
the  promulgation  of  regulations  for  all 
initially  Usted  source  categories  within 
10  years  (i.e.,  by  November  15,  2000). 


In  determining  priorities  for 
promulgating  emission  standards, 
section  112(e)(2)  specifies  that  the  EPA 
consider  th^  criteria:  (1)  The  loiown  or 
anticipated  adverse  effects  of  HAP’s  on 
pubUc  health  and  the  environment;  (2) 
the  quantity  and  location  of  emissions 
or  reasonably  anticipated  emissions  of 
HAP’s;  and  (3)  the  efficiency  of 
grouping  source  categories  according  to 
&e  pollutants  emitted,  or  the  processes 
or  technologies  used. 

Today’s  emission  standards 
promulgation  schedule  was  required  to 
be  published,  after  consideration  of 
public  comments  pursuant  to  section 
112(e)(3).  Today’s  schedule  will 
establish  the  timefirame  for  the 
promulgation  of  section  112(d) 
standards  for  each  initially  listed 
category  of  sources. 

Section  112(e)(3)  expUcitly  states  that 
“the  determination  of  priorities  for  the 
promulgation  of  standards  *  *  *  is  not 
a  rulemaking  and  shall  not  be  subject  to 
judicial  review,  except  that,  failure  to 
promulgate  any  standard  pursuant  to 
the  schedule  *  *  *  shall  be  subject  to 
review  under  section  304  of  this  Act’’. 
Therefore,  the  schedule  for  standards 
published  today  is  not  a  rulemaking  and 
is  not  subject  to  judicial  review. 

The  Equivalent  Emission  Limitation 
by  Permit  rule,  pursuant  to  section 
112(j),  which  was  proposed  in  the 
Federal  Register  on  July  13, 1993  (58  FR 
37778),  provides  for  additional  actions 
in  the  event  the  Administrator  fails  to 
meet  the  schedule  for  estabhshing 
regulations  for  any  listed  category  of 
sources.  Pursuant  to  section  112(j),  the 
owner  or  operator  of  any  major  soim:e, 
in  a  category  for  which  emissions 
standards  are  delayed  by  at  least  18 
months  from  the  date  contained  in 
today’s  schedule  for  promulgation  of 
standards,  must  submit  a  permit 
application  to  the  applicable  permit 
authority  in  compliance  with  rules 
implementing  Title  V  of  the  1990 
Amendments.  (The  final  rule  published 
on  July  21, 1992  (57  FR  32250) 
establishes  requirements  forstSte  permit 
programs,  and  a  final  future  rulemaking 
will  establish  similar  requirements  for 
Federally  issued  permits.)  This 
permitting  requirement  is  not  applicable 
vmtil  after  the  effective  date  of  a  permit 
program  in  a  State  and  not  sooner  than 
42  months  after  enactment  of  the  1990 
Amendments  (i.e..  May  15, 1994).  The 
permit  must  specify  emissions 
limitations  that,  on  a  case-by-case  basis, 
are  determined  by  the  Administrator  (or 
the  State)  to  be  equivalent  to  the  level 
of  control  that  would  have  been 
required  by  emission  standards 
established  under  section  112(d).  These 
permits  will  be  reviewed  and  approved 


by  the  permitting  authority  on  a  case-by¬ 
case  basis.  For  more  information  and 
specifics  concerning  section  112(j), 
readers  are  referred  to  the  proposed 
Equivalent  Emission  Limitations  by 
Permit  rule  which  was  published  in  the 
Federal  Register  on  July  13, 1993  (58  FR 
37778). 

Section  112(e)(1)  requires  EPA  to 
develop  the  sdiedule  for  emission 
standards  based  on  categories  of  sources 
••  *  *  *  initially  listed  for  regulation 
pursuant  to  subsection  (c)(1).*  •  * 

The  EPA  has  interpreted  this  to  mean 
that  the  categories  of  sources  included 
in  today’s  schedule  for  standards  must 
be  the  same  categories  of  sources  as 
listed  in  the  Federal  Register  (57  FR 
31576,  July  16, 1992). 

Today’s  schedule  for  standards  is 
consistent  with  the  section  112(c)  list. 
Pursuant  to  section  112(c)(5),  source 
categories  subsequently  added  to  the 
section  112(c)  Ust  shall  be  scheduled  for 
regulation  by  November  15,  2000,  or  2 
years  after  the  source  categories  are 
listed,  whichever  is  later. 

Section  112(e)(3)  requires  the  EPA  to 
publish  a  schedule  for  promulgating 
standards  for  listed  categories  by 
November  15, 1992.  However,  section 
112(e)  is  silent  concerning  the 
permissibility  of  amending  that 
schedule.  The  EPA  has  no  intent  to 
defer  regulation  in  any  way  that  would 
compromise  the  numerical  and 
temporal  requirements  in  section 
112(e)(1).  However,  because  data  on 
many  categories  of  sources  are  still  very 
limited,  the  EPA  anticipates  that  there 
may  be  circumstances  where  revision  of 
the  schedule  would  better  serve  the 
prioritizing  criteria  in  section  112(e)(2). 
For  example,  the  EPA  might  obtain  new 
information,  after  publication  of  today’s 
schedule,  indicating  that  emissions  from 
some  categories  scheduled  for  early 
regulation  pose  less  public  health  and/ 
or  environmental  concerns  than 
emissions  from  categories  scheduled  for 
regulation  in  a  later  timefirame.  Because 
of  resource  constraints,  it  is  unlikely 
that  the  more  hazardous  categories 
could  be  regulated  earlier  than  planned 
unless  regulation  of  the  relatively  less 
hazardous  categories  could  be  deferred. 
In  such  case,  EPA  would  wish  to 
comply  with  the  directive  in  the 
Conference  Report  that  “Itjhe  conferees 
wish  to  emphasize  that  in  promulgating 
standards,  the  EPA  should  devote  its 
resources  first  to  those  pollutants  which 
present  the  greatest  risk  to  the  public 
health  and  the  environment.’’ 
(Conference  Report,  on  S.  1630,  H.R. 
Rept.  101-952, 101st  Cong.,  2d  Sess.  at 
338, 1990),  For  example,  if  EPA  could 
shift  five  categories  ft'om  the  10-year 
timeframe  to  the  7-year  timeframe,  and 
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shift  five  others  &om  the  7-year 
timeframe  to  the  10-year  timeframe,  this 
action  mi^t  more  eSectively  reduce 
hazards  to  pid)lic  health  earlier  than 
would  strict  adherence  to  today’s 
schedule.  In  addition,  the  EPA  may,  at 
its  discretion,  establish  standards  for 
listed  categories  or  subsequently 
defined  subcategCKies  sooner  than 
scheduled  under  section  112(e).  The 
EPA  may  consider  broader  categories  for 
establishing  standards^  Tlte  EPA  may 
aggregate  categories  or  subcategories 
wUch  have  be^  disaggregated  on  the 
initial  hst  into  a  single  category  on  any 
revised  hst.  This  may  be  done  for  the 
purpose  of  setting  a  single  emission 
standard  for  the  aggregated  category. 

C.  Schedule  for  Coke  Oven  Batteries 

The  1990  Amendments  establish  a 
specific  timeframe  for  the  regulation  of 
coke  oven  batteries  (charging,  topside, 
and  door  leaks).  As  ^>ecifred  in  section 
112(d)(8),  the  ^A  was  required  to 
promulgate  emis^ons  standards  for  this 
source  category  by  December  31, 1992. 
An  emissions  standard  for  this  source 
category  was  published  in  the  Federal 
Register  on  Ortober  27, 1993  (58  FR 
57898). 

D.  Schedule  for  Publicly  Owned 
Treatment  W^orJts 

The  1990  Amendments  establish  a 
specific  schedule  for  promulgation  of 
emissicm  standards  applicable  to 
Publicly  Owned  Treatment  Works 
(POTW’s).  Section  112(e)(5)  requires  the 
EPA  to  promulgate  emissions  standards 
pursuant  to  section  112(d)  for  POTW’s 
by  November  15. 1995. 

II.  Background  to  the  Schedule  for 
Standard 

A.  Criteria  for  Establishing  the  Schedule 

In  determining  priorities  for 
promulgating  emission  standards, 
section  112(eK2)  specifies  that  the  EPA 
consider  three  criteria:  (1)  The  known  or 
anticipated  adverse  effects  of  HAP’s  on 
public  health  and  the  wivironment;  (2) 
the  quantity  and  location  of  emissions 
or  reasonably  anticipated  emissions  of 
HAP’s;  and  (3)  the  efficiency  of 
grouping  categories  according  to  the 
pollutants  emitted,  or  the  processes  or 
technologies  used.  ’The  first  two  criteria 
are  addressed  by  the  Source  Category 
Ranking  System  (SCRS)  which  is 
discussed  in  section  I1.B.  of  this  notice. 
The  efficiency  of  grouping  criterion 
ediows  for  optimizing  regulatory 
efficiency  by  considering  simil^ties 
among  caie^ries  of  sources,  including 
emission  mechanisms  and  control 
technologies.  In  addition  to  these 
criteria,  other  factws,  such  as  the  public 


comments,  further  technical  analyses, 
the  availability  of  data  for  ^anda^ 
development,  time  needed  to  develop 
standards,  and  the  ability  to  meet  the 
section  112(e)  numerical  and  temporal 
requirements,  were  considered  in 
establishing  today’s  schedule. 

The  EPA  interprets  the'regulatory 
schedule  mandated  by  the  1990 
Amendments  as  the  placement  of  source 
categories  into  groups  to  be  regulated 
within  the  required  deadlines.  For  this 
reason,  today’s  schedule  shows  whether 
the  regulatory  effort  for  a  given  category 
*of  sources  is  scheduled  for  completion 
by  November  15. 1992;  November  15, 
1994;  November  15, 1997;  or  NovemW 
15.  2000.  This  schedule  does  not 
establish  the  order  in  which  the  rules 
for  particular  categories  will  be 
proposed  or  promulgated.  Rather,  it 
requires  that  emissions  standards 
pursuant  to  section  112(d)  for  a  given 
category  of  sources  be  promulgated  by 
the  specified  date. 

B.  The  Source  Category  Ranking  System 

To  assist  in  its  effort  to  meet  the 
statutory  requirements  for  schedule 
prioritization,  the  EPA  developed  the 
Source  Category  Ranking  System 
(SCRS).  The  SCRS  combines  readily 
available  health  effects  data,  emission 
estimates,  and  population  information 
to  rank  source  calories.  By 
incorporating  this  information  the  SCRS 
considers  a  broad  range  of  toxicological 
effects  which  address  *•*  *  *  the  known 
or  anticipated  adverse  effects."  *  "  on 
public  health  *  "  criterion  imder 
section  112(e)(2)(A),  and  also  addresses 
the  “*  *  *  quantity  and 
location  •  •  •’*  criterion  under  section 
112(e)(2)(B). 

The  SCRS  generates  a  score  for  each 
source  category  based  on  emissions 
estimates,  estimates  of  the  toxicity  of 
HAP's,  and  to  a  lesser  d^ree,  the 
location  of  the  emitting  facihties.  The 
result  is  a  scoring  system  by  which  a 
source  category  is  ranked  in  relation  to 
other  listed  source  categdries.  Eletails  on 
scaring  methodology  and  data  input  are 
discussed  in  the  Federal  Register  notice 
for  the  draft  schedule  for  standards  (57 
FR  44147,  September  24, 1992)  as  well 
as  in  the  ’’Me^odology  for  the  Source 
Category  Ranking  System”  document 
(Docket  No.  A-91-^14,  Item  No.  IV-A-1). 

In  developing  the  schedule  for 
standards,  the  EPA  gathered  as  much 
information  as  was  reasonably  practical 
to  prioritize  the  listed  categories  of 
sources.  The  EPA  recognizes  that  tlie 
SCRS  could  not  duplicate  the  level  of 
analysis  performed  in  a  regulatory 
source  assessment  effort  for  an 
individual  standard  or  in  a  site  specific 
ri^  assessment.  Given  that  the  SCRS 


was  designed  to  aid  in  prioritizing 
categories  of  sources  for  developing  the 
schedule  based  on  varying  levels  of 
information,  the  SCRS  was  a  useful  tool 
that  assisted  in  the  grouping  of  source 
categories  into  the  four  timeframes 
specified  in  section  112(e).  The  SCRS 
was  not  the  sole  determining  factor  in 
establishing  the  schedule  for  standards, 
but  was  the  basis  of  EPA*s  consideration 
of  the  quantity  and  location  of 
emissions,  and  public  health  effects 
criteria.  The  third  criterion  for 
establishing  priorities,  the  efficiency  of 
grouping,  is  discussed  in  the  following 
section. 

C.  Application  Efficiency  of  Grouping 

In  developing  iKe  schedule  for 
standeirds,  the  EPA  sought  to  group 
separate  categories  of  sources  into  single 
regulatory  development  efforts  due  to 
similar  processes,  emission 
characteristics,  and  applicable  contrc^ 
technologies.  There  are  some  lower 
priority  categories,  based  on  the  SCRS 
results,  that  have  similarities  to  hi^ier 
priority  categories.  Through  application 
of  the  efficiency  of  grouping  criterion,  a 
standard  may  1m  completed  for  several 
similar  categories  of  sources  at  the  same 
time.  By  using  the  SCRS  scores  in 
combination  with  the  efficiency  of 
grouping  criterion,  EPA  has  sought  to 
avoid  duplication  of  effort  and  optimize 
the  regulatory  development  process.  As 
a  result,  some  categories  of  sources  that 
might  have  been  scheduled  for 
regulatory  development  at  a  later  date 
based  solely  on  the  SCRS  ranking  are 
scheduled  earlier  due  to  the  efficiency 
of  grouping.  An  example  of  this 
efficiency  is  the  polymers  and  resins  1 
group.  Currently,  there  are  nine  source 
categories  in  the  polymers  and  resins  I 
group  that  are  all  scheduled  in  the  4- 
year  timeframe.  In  this  industrial  group, 
regulatory  efforts  initiated  for  a  few 
relatively  high-ranking  categories  are 
also  applicable  to  additional  categories 
that  ranked  lower  in  the  SCRS. 

The  efficiency  of  grouping  criterion 
was  also  applied  to  schedule  lower 
ranked  categories  with  other  similar 
categories  where  regulatory 
development  activities  have  been 
initiate  or  are  planned.  Section  183  of 
the  1990  Amendments  requires 
development  of  13  control  technology 
guidelines  (CTG’s)  for  volatile  organic 
compounds  (VOC’s)  emissions  by 
November,  1993.  Many  of  the  categories 
for  which  CTG’s  are  being  developed 
also  emit  HAP’s.  Hence,  efficiency  of 
grouping  may  be  achieved  by  evaluating 
HAP’s  concurrently  with  V(5C’s.  This 
allows  EPA  to  consider  the 
requirements  for  establishing  CTG’s  and 
maximum  achievable  control 
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tsf^nblogy  (MACT)  standards  at  the 
same  time,  and  to  make  them 
compatible^This  strategy  provides  the 
affected  industries  with  greater  certainty 
about  both  sets  of  requirements,  so  that 
both  can  be  considered  at  about  the 
same  time  by  an  owner  or  operator  in 
developing  an  overall  control  strategy. 

D.  Other  Considerations  for  Scheduling 

In  addition  to  the  three  priority¬ 
setting  criteria  specified  in  section 
112(e)(2),  the  1990  Amendments  also 
require  that  the  EPA  regulate  certain 
percentages  of  the  list  of  source 
categories  by  certain  dates.  For  example, 
the  EPA  is  required  to  regulate  25 
percent  of  the  listed  categories  within  4 
years  after  enactment.  When 
establishing  the  schedule  for  standards, 
the  EPA  also  considered  the  time  and 
resources  required  for  development  of 
emissions  standards.  Several  categories 
of  sources  have  been  studied  previously 
by  EPA,  and  a  good  xmderstanding  of 
the  basis  of  a  technology-based  standard 
is  available.  All  the  2-year,  and  a 
substantial  portion  of  the  4-year 
scheduled  standards  cover  industries 
that  were  already  under  study  in 
preparation  for  regulations  at  the  time 
the  1990  Amendments  were  passed. 

For  other  categories,  where  little 
information  is  currently  available, 
considerable  time  and  effort  may  be 
necessary  to  adequately  study  the 
category,  analyze  the  processes,  identify 
emission  points,  establish  regulatory 
baselines,  evaluate  potential  control 
strategies,  and  determine  the 
appropriate  regulatory  strategy. 
Therefore,  the  amount  of  available 
information  was  another  factor  in  the 
prioritization  of  source  categories, 

III.  Summary  of  Public  Comments  and 
EPA’s  Responses 

A.  Overview 

A  draft  schedule  for  standards  was 
published  in  the  Federal  Register  on 
September  24, 1992  (57  FR  44147),  and 
was  followed  by  a  pubhc  comment 
period  which  concluded  on  October  26, 
1992.  A  total  of  18  letters  commenting 
on  the  draft  schedule  were  submitted  by 
industry  representatives  and 
government  agencies.  These  comments 
have  been  reviewed  and  placed  in  the 
docket  (Docket  No.  A-91-14,  Category 
rV-D).  A  summary  of  the  public 
comments  and  EPA’s  responses  is  also 
available  in  the  docket  (Docket  No.  A- 
91-14,  Item  No.  IV-A-3).  The  major 
comments  relevant  to  the  development 
of  the  schedule  for  standards  and  EPA’s 
responses  are  summarized  below. 


B.  Comments  and  Responses  Related  to 
Category  Definitions 

Five  commenters  requested  that  the 
EPA  provide  additional  information 
with  the  schedule  notice  to  assist 
owners  and  operators  in  determining 
which  source  category  their  sources 
might  be  included  in.  They  contended 
that  the  sources  and  HAP’s  which  will 
be  controlled  in  each  of  the  categories 
were  not  well-defined  in  the  source 
category  schedule  or  in  the  source 
category  list  Federal  Register 
publications.  The  commenters  asserted, 
that  the  EPA  should  publish  a 
description  of  each  source  category  and 
its  associated  HAP’s  along  with  the 
schedule.  One  commenter  suggested  the 
EPA  develop  a  decision  tree  for 
determining  regulatory  applicability, 
similar  to  the  one  being  developed  for 
the  SOCMI  source  category  (57  FR 
62608,  December  31, 1992).  Another 
commenter  recommended  a  hotline  be 
established  so  facilities  can  obtain 
assistance  in  determining  which 
category  a  process  falls  into.  The 
commenter  noted  that  written 
communication  would  be  needed  and 
that  the  determination  would  need  to  be 
binding. 

Several  commenters  suggested  that  a 
list  of  major  products  from  each 
category  be  included  in  the  schedule. 
One  commenter  suggested  that  a  list  of 
relevant  Standard  Industrial 
Classification  (SIC)  codes  also  be 
included.  The  commenters  asserted  that 
such  additional  information  would 
assist  operators  in  identifying  the 
regulations  to  which  they  would  be 
subject,  and  in  planning  and  allocating 
resources  for  compliance. 

Many  commenters  suggested  the  EPA 
include  table  3.1  of  the  December  14, 
1990  document  “Draft  Documentation 
for  Developing  the  Source  Category 
List’’  in  the  schedule  notice  because  this 
table  provides  the  corresponding 
speciation  profiles  used  to  associate 
HAP’s  with  source  categories  and  thus 
helps  clarify  the  sources  and  HAP’s 
intended  to  be  regulated  under  each 
category. 

Two  commenters  stated  it  was 
essential  that  a  mechanism  be 
developed  for  determining  under  which 
category  a  production  unit  is  included, 
to  make  decisions  concerning 
equivalent  emissions  limitations  under 
section  112(j),  and  to  file  compliance 
extension  requests  under  the  section 
112(i)(5)  early  reduction  program. 

In  response  to  these  comments,  some 
of  the  information  the  commenters 
requested  is  provided  in  the  EPA  report 
for  the  initial  list,  “Documentation  for 
Developing  the  Initial  Source  Category 


List — Final  Report”  (EPA-450/3-91- 
030;  July  1992.  Docket  No.  A-90-49, 

Item  No.  rV-A-55).  Hereafter  in  today’s 
notice,  this  document  is  termed  the 
“final  report.”  This  final  report  contains 
descriptions  of  each  listed  category  of 
major  sources.  Information  provided 
includes  the  types  of  operations, 
processes,  and  equipment  included 
within  each  category.  However,  the 
source  category  descriptions  in  the  final 
report  are  preliminary,  and  may  be 
revised  during  the  regulatory 
development  process.  Also,  during  this 
process,  the  EPA  may  discover  new 
information  about  the  various  industries 
(such  as  different  processes  or  emission 
points)  that  require  adding  new  distinct 
source  categories  to  the  section  112(c) 
list.  Tables  3.1  and  4.1  of  this  report 
contain  listings  of  some  of  the  HAP’s 
currently  associated  with  each  category 
of  major  sources,  and  area  sources, 
respectively.  These  tables  are  too 
lengthy  to  incorporate  into  a  Federal 
Register  notice,  but  may  be  accessed  by 
viewing  the  final  report  contained  m  the 
docket  (Docket  No.  A-90-49,  Item  No. 
IV-A-55).  Also,  people  can  obtain 
copies  of  this  final  report  by  contacting 
the  National  Technology  Information 
Service  (NTIS)  at  5285  Port  Royal  Road, 
Springfield,  Virginia  22161,  telephone 
number  703-487-4650.  The  NTIS  order 
number  for  this  final  report  is  PB92- 
218429.  Because  of  current  data 
limitations,  a  more  comprehensive 
discussion  of  processes  and  equipment, 
and  all  associated  HAP’s  for  each 
category  is  not  currently  available. 
During  the  course  of  regulatory 
development,  each  category  will  be 
further  examined  to  refine  the  source 
category  descriptions  and  determine 
specifics  about  processes,  equipment, 
products,  HAP  emissions  and 
applicability.  During  this  process, 
relevant  SIC  codes  might  be  identified 
on  a  source  category  basis  where  good 
correlations  can  be  determined.  This 
information  will  be  available  ft-om  the 
respective  EPA  standard  development 
teams,  who  will  be  communicating  with 
trade  groups,  and  other  interested 
parties,  diu'ing  the  development  of 
emission  stemdards.  As  stated  in  the 
source  category  list  Federal  Register 
notice: 

The  Agency  recognizes  that  these 
descriptions  (of  what  each  listed  source 
category  comprises],  like  the  list  itself,  may 
be  revised  from  time  to  time  as  better 
■“  information  becomes  available.  The  Agency 
intends  to  revise  these  descriptions  as  part  of 
the  process  of  establishing  standards  for  each 
category.  Ultimately,  a  definition  of  each 
listed  category,  or  subsequently  listed 
subcategories,  will  be  incorporated  in  each 
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rule  establishing  a  NESHAP  for  a  category. 

(57  FR  31576,  July  16, 1992). 

Therefore,  the  EPA  cannot  make  such 
preliminary  descriptions  binding.  The 
EPA  encourages  interested  parties  to 
communicate  with  appropriate  EPA  ' 
standard  development  teams  early  in 
the  regulatory  process. 

In  response  to  the  comments  relating 
to  section  112(j),  the  EPA  intends  to 
make  information  available  regarding 
source  category  definitions; 
applicability,  and  controls  before  the 
section  112(j)  provisions  would  take 
effect  for  a  source  category.  The  EPA 
encourages  interested  parties  to 
communicate  with  the  appropriate  EPA 
project  teams  well  in  advance  of  the 
time  that  section  112(j)  provisions  might 
apply  for  a  source  category.  Readers  are 
referred  to  the  proposed  Equivalent 
Emission  Limitations  by  Permit  Rule, 
which  was  published  in  the  Federal 
Register  on  July  13, 1993  (58  FR  37778). 

The  comments  relevant  to  section 
112(i)(5)  of  the  1990  Amendments  have 
been  submitted  to  the  EPA  project  team 
implementing  this  program.  The  early 
reductions  project  team  is  aware  of  the 
commenter’s  concerns  about 
applicability.  Again,  the  EPA 
encourages  the  interested  parties  to 
communicate  with  the  appropriate 
project  teams  to  discuss  these  concerns. 

Regarding  the  commenter’s  suggestion 
to  develop  decision  trees  to  assist  with 
determining  regulatory  applicability,  the 
EPA  believes  that  the  commenter  is 
referring  to  the  applicability  decision 
framework  included  in  section  VI.A.  of 
the  proposed  emission  standard  for  the 
SCX3vII  (57  FR  62608,  December  31, 
1992),  which  is  commonly  referred  to  as 
the  Hazardous  Organic  NESHAP  (HON). 
Similar  decision  trees,  if  developed, 
would  be  produced  under  individual 
standard  development  activities  after 
more  information  about  each  category  is 
gathered.  Also,  the  EPA  does  not  plan 
to  establish  a  hotline  for  source  category 
determinations.  However,  status 
updates  on  standards  and  other 
rulemakings  are  typically  presented 
through  such  forums  as  the  National  Air 
Pollution  Control  Techniques  Advisory 
Committee  (NAPCTAC)  and  the 
National  Air  Toxics  Inventory 
Clearinghouse  (NATICH).  In  addition,  a 
Regulatory  Agenda  is  published  in  the 
Federal  Register  approximately  twice 
per  year  which  provides  descriptions  of 
various  regulatory  projects  and  the  EPA 
personnel  to  contact  for  more 
information. 

C.  Comments  and  Responses  Related  to 
the  Source  Category  List 

Several  commenters  discussed  issues 
related  to  determinations  made  during 


the  development  of  the  initial  source 
category  list  (57  FR  31576,  July  16, 

1992).  The  decisions  to  list  source 
categories,  and  potential  revisions  to  the 
source  category  list,  are  not  being 
addressed  under  today’s  schedule 
action.  As  stated  in  the  draft  schedule 
for  standards  Federal  Register 
publication  on  September  24, 1992  (57 
FR  44147),  comments  on  today’s  action 
were  solicited  regarding  scheduling  of 
regulatory  deadlines  for  source 
categories.  A  public  comment  period 
was  provided  for  source  category  list 
determinations  following  the 
publication  of  the  draft  fist  of  source 
categories  on  Jvme  21, 1991  (56  FR 
28548).  During  the  course  of  regulatory 
development  for  the  various  source 
categories,  the  EPA  will  study 
individual  source  categories  in  greater 
detail.  Listing  determinations  and 
potential  source  category  fist  revisions 
such  as  addition,  removal,  aggregation, 
and  subcategorization  of  source 
categories  will  be  studied  during  this 
process.  The  public  comments 
submitted  relating  to  the  fisting  of 
various  source  categories  have  been 
forwarded  to  the  appropriate  EPA 
project  teams.  If  the  EPA  determines 
that  revisions  to  the  source  category  fist 
are  appropriate,  then  a  revised  sorirce 
category  list  will  likely  be  published  in 
the  FR  sometime  in  the  future.  The 
public  comments  relating  to  source 
category  fist  determinations  that  were 
submitted  during  the  public  comment 
period  for  the  draft  schedule  for 
standards,  and  the  EPA’s  responses,  are 
summarized  in  a  backgroimd 
information  document  entitled 
“Schedule  for  Standards:  Summary  of 
Public  Comments  and  Responses” 
(Docket  No.  A-91-14,  Item  No.  IV-A-3). 

D.  Comments  and  Responses  Related  to 
the  Ranking  Methodology 

1.  General 

Many  commenters  approved  of  the 
EPA’s  use  of  the  SCRS  in  prioritizing 
source-categories.  One  commenter 
considered  the  SCRS  approach  to  be 
consistent  with  section  112(e)  criteria 
for  determining  the  schedule.  Others 
were  pleased  that  SCRS  scores  are 
derived  by  combining  health  effects 
scores  with  exposure  scores  for  each 
pollutant.  However,  m‘any  commenters 
also  stressed  that  the  SCRS  has  limited 
or  no  applicability  elsewhere.  A  group 
of  these  commenters  agreed  with  the 
EPA’s  position  that  a  higher  SCRS  score 
does  not  necessarily  mean  a  greater  risk 
than  a  lower  SCRS  score.  One 
commenter  wanted  the  EPA  to  confirm 
in  the  Federal  Register  notice 
supporting  the  final  schedule  that:  (1) 


The  SCRS  was  used  only  for  this 
preliminary  screening  and  is  not  to  be 
used  for  either  risk  assessment  or  any 
other  regulatory  purpose;  (2)  more 
accurate  and  realistic  information  shall 
be  used  in  developing  the  section  112 
regulations  for  the  scheduled  categories; 
and  (3)  the  commenter  may  submit 
additional  information  in  the  future  that 
may  be  relevant  to  schedule 
adjustments. 

One  commenter  asserted  that  the 
SCRS  process  must  be  validated  to 
assure  that  the  ranking  it  produces  has 
some  basis  to  justify  using  it  for 
developing  the  schedule.  The 
commenter  suggested  doing  an  in-depth 
study  on  a  few  of  thd" categories  to 
confirm  the  results  from  the  SCRS 
process,  noting  that  this  could 
demonstrate  whether  or  not  the  results 
are  consistent  with  results  that  would  be 
expected  from  a  more  complete  review. 

In  response  to  these  comments,  the 
EPA  emphasizes  that  the  SCRS 
addresses  two  of  the  section  112(e)(2) 
■'Criteria  (i.e.,  adverse  effects  of  the  HAP’s 
on  public  health;  and  the  quantity  and 
location  of  emissions  of  HAP’s)  by 
generating  a  relative  ranking  score  for 
each  source  category  based  on  emission 
estimates,  toxicity  data,  and  to  a  lesser 
degree,  the  location  of  emitting 
facilities.  However,  the  SCRS  does  not 
estimate  absolute  or  relative  risk, 
population  exposure,  or  impacts. 

Several  factors  were  considered  when 
developing  the  schedule  for  standards 
including:  the  SCRS  ranking  scores;  the 
EPA’s  capability  to  meet  the  numerical 
and  temporal  requirements  of  section 
112(e);  and  the  efficiency  of  grouping 
categories  in  the  same  timeframe. 
Admittedly,  the  SCRS  methodology  and 
data  input  have  limitations.  However, 
for  its  limited  use,  the  SCRS  and  its 
present  results  are  adequate  for  assisting 
with  the  development  of  the  schedule 
for  standards.  It  was  the  only  tool 
reasonably  available  that  could  address 
the  criteria  of  section  112(e)(2)  for  a 
large  number  of  somce  categories  in  the 
short  time  available.  The  EPA  does  not 
plan  to  revise  and  rerun  the  SCRS  with 
new  data.  Currently,  the  EPA  does  not 
intend  to  use  the  SCRS  for  any  other 
regulatory  purposes.  The  EPA  realizes 
the  restricted  utility  of  the  SCRS  and 
encourages  the  public  and  other 
government  agencies  not  to  use 
incorrectly,  or  misinterpret,  the  SCRS 
results. 

The  SCRS  methodology  includes 
several  assumptions  and  utilizes 
simplified  algorithms.  In  order  to 
evaluate  thoroughly  the  SCRS  ranking, 
more  facility-specific  data  would  be 
needed,  along  with  other  data  such  as 
EPA-verified  health  effects  benchmarks. 
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Currently,  this  information  is  not 
available  for  many  of  the  categories  or 
pollutants.  The  EPA  considers  the 
current  SCRS  results  to  be  adequate  for 
assisting  with  the  development  of  the 
schedule  for  standeuds. 

2.  Exposure  Score 

One  commenter  was  concerned  with 
the  use  of  average  county  population 
density  within  a  50-kilometer  (km) 
radius  of  the  facility  for  the  long-term 
aggregate  exptosure  score  because  the 
resulting  score  may  underestimate  the 
risk  to  individuals  that  live  closer  to  the 
facility.  Another  commenter  objected  to 
the  use  of  average  ptopulation  density 
because  this  meth(^  gives  unwarranted 
priority  to  facilities  located  in 
unpopulated  parts  of  a  heavily 
populated  coimty.  One  commenter 
suggested  that  the  EPA  incorporate  the 
census-based  population  exposure 
capabilities  of  the  Human  Exposure 
Model  (HEM)  into  the  SCRS.  The 
commenter  was  concerned  that  several 
assumptions  made  in  the  SCRS  might 
underestimate  the  impact  of  emissions 
from  source  categories,  such  as  the  use 
of:  (1)  Nationwide  estimates;  (2)  uniform 
population  exposure;  and  (3)  constant 
average  dispersion  pjarameters  for  all 
pollutants  and  sources. 

For  detailed  information  on  SCRS 
methodology,  readers  are  referred  to  the 
draft  schedule  Federal  Register  notice 
(57  FR  44147  September  24. 1992)  and 
the  SCRS  Methodology  document 
(Docket  No.  A-91-14,  Item  No.  FV— A-1). 
In  summary,  the  SCRS  calculated  four 
sep>arate  exposure  sccxes:  the  long-term 
aggregate,  the  long-term  maximum, 
short-term  aggregate,  and  the  short-term 
maximum  exposure  scores.  Emissions 
estimates  were  the  most  sensitive  factors 
in  the  calculation  of  each  of  the  four 
source  category  exposure  scores. 
Population  information,  although 
limited,  was  foctored  into  one  of  the 
four  exposure  scores,  the  long-term 
aggregate.  Since  the  SCRS  omtains 
many  assumptions,  and  uses  generic 
algorithms  and  readily  available  data  of 
varying  quality,  the  exposure  scores  are 
meant  as  screening  tools  and  are  not  to 
be  considered  exposure  estimates. 

In  response  to  me  comment  on  use  of 
a  50-km  radius,  the  long-term  aggregate 
exposure  score  theoretically  represents  a 
population-based  exposure  score  and  is 
not  intended  to  represent  the  maximally 
exposed  individual.  A  50-km  radius  was 
incorporated  into  the  long  term 
aggregate  exposure  score  algorithm 
because  it  is  the  maximum  downwind 
distance  to  which  meteorological 
dispersion  conditions  are  considered  to 
be  reliable  using  the  EPA’s  dispersion 
models.  A  second  long-term  score,  the 


long-term  maximum  exposure  score,  is 
used  to  represent  a  theoretical 
maximally  exposed  individual.  In  this 
algorithm,  it  is  assumed  that  the  highest 
concentration  is  typically  200  meters 
(m)  downwind.  However,  since  these 
values  are  constants  incorporated  into 
generic  algorithms  by  which  all  source 
categories  are  scored,  and  rince  the 
SCRS  does  not  estimate  exposure  or 
risk,  it  is  arbitrary  what  radii  and 
distances  are  used  in  the  SCRS  exjjosure 
scores.  If  otha-  constant  values  for  radii 
or  distance  were  to  be  used  (e.g.,  20  km 
and  100  m,  respectively)  in  the  generic 
algorithms,  the  SCRS  relative  ranking 
results  would  change  very  little,  if  at  all. 

Exposure  modeling  using  detailed 
census  data  (e.g.  such  as  using  the  HEM 
model)  was  not  used  in  the  SCRS 
because  the  EPA  did  not  have  adequate 
facility-specific  data  for  many  of  the 
source  categories.  Also,  performing 
exposure  modeling  for  all  facilities  in 
each  of  the  listed  source  categories 
could  require  an  enormous  level  of 
effort  and  is  beyond  the  scope  of  work 
believed  to  be  necessary  to  support  the 
schedule  for  standards.  Average 
population  density,  and  other 
assumptions  such  as  constant 
dispersion  parameters  for  all  pollutants, 
are  appropriate  for  the  SCRS  given  its 
limited  use  and  data  availability. 

3.  Health  Effects  Score 

One  commenter  recommended  that 
the  EPA  use  acute  health  effects 
endpoints  rather  than  the  lethal  dose  to 
50  percent  of  the  exposed  population 
(LDso)  currently  used  in  the  SCRS.  The 
commenter  was  also  concerned  about 
the  combination  of  health  effects  data 
on  acute  lethality,  reproductive  effects, 
and  other  noncancer  effects  that  may 
underestimate  public  health  impacts. 

In  addition,  it  was  argued  by  a 
commenter  that  the  nationwide 
emission  estimates  and  national 
population  density  do  not  accurately 
■show  the  public  health  imp>act  from 
exposure  to  area  source  emissions.  The 
commenter  also  recommended 
incorporating  uncertainty  factors  and 
environmental  effects  in  the  SCRS. 

Another  commenter  expressed 
concern  over  the  use  of  data  from  the 
Registry  of  Toxic  Effects  of  Chemical 
Substances  (RTECS),  since  it  is  not  a 
peer-reviewed  journal,  and 
recommended  uring  well-supported 
toxicity  data  for  individual  chemicals,  if 
available,  to  develop  the  health  effects 
sccNre.  Another  commenter  mentioned 
that  the  data  used  are  very  limited  and 
frequently  out-of-date,  and  noted  that 
the  RTECS  data  base  is  6  years  old.  The 
commenter  cautioned  that  the  SCRS 
mathematical  scoring,  on  several  levels. 


crosses  such  a  diverse  stratum  of  health 
effects  and  agents  that  any  scientific 
relevance  is  distorted.  The  commenter 
also  protested  that  the  SCRS  approach 
does  not  address  whether  the  health 
effects  only  occur  when  a  threshold 
limit  is  exceeded. 

Another  commenter  noted  that  the 
SCRS  is  too  ill-defined  for  the 
assignment  of  potential  health  effects  for 
a  particular  source  category,  and 
therefore,  contended  that  the  term 
"source  category  risk  score"  is  not 
correctly  us^.  The  commenter  also 
claimed  that  the  health  effects  score, 
particularly  the  use  of  RTECS  data, 
should  be  scientifically  based.  The 
commenter  pointed  out  that  RTEC’s 
contains  a  number  of  inaccurate  values, 
missing  data,  and  misinterpretations  on 
severity. 

As  part  of  the  response  to  the  above 
comments,  the  following  summary  of 
the  health  effects  scoring  methodology 
is  provided.  The  health  effects  score  for 
each  pollutant  was  based  on  four  health 
effects  endpoints  (i.e.,  cancer, 
reproductive/developmental  effects, 
acute  lethality,  and  “other  toxicity”). 

The  “other  toxicity”  endpoint  was 
based  on  acute  or  chronic  health  effects 
data  other  than  cancer  (i.e.,  noncancer 
effects),  that  were  not  included  in  the 
reproductive/ developmental  or  acute 
lethality  endpoints.  The  LDso  and  lethal 
concentration  to  50  percent  of  expmsed 
population  (LCjo)  were  used  to  calculate 
the  score  for  acute  lethality.  These 
values  were  a  useful  measure  of  relative 
toxicity  since  the  data  were  readily 
available  and  the  endpoint  (i.e.,  50 
percent  death)  is  consistent  across 
pollutants.  Other  acute  benchmarks, 
such  as  levels  of  concern  (LOC’s)  and 
doses  immediately  dangerous  to  life  and 
health  (IDLH’s)  are  beised  on  LDso  and 
LCso  data,  and  therefore,  would  have 
yielded  similar  relative  results.  The 
LDso  and  LCso  data  were  useful  for 
scoring  the  pollutants  in  one  of  the  four 
health  effects  endpoints.  The  lowest  oral 
dose  reported  to  cause  a  health  effect 
(TDlo).  or  lowest  concentration  when 
the  substance  is  in  air  (TClo),  from  the 
RTECS  data  base,  were  used  to  derive 
the  reproductive/  developmental  health 
effects  score,  and  the  “other  toxicity" 
score  for  most  pollutants  in  the  SC^. 

The  primary  source  of  information  for 
noncancer  he^th  effects  was  RTECS, 
which  is  a  data  base  developed  and 
maintained  by  the  National  Institute  of 
Occupational  Safety  and  Health.  The 
RTECS  data  base  is  widely  used  by  both 
industry  and  regulatory  agencies  as  a 
source  of  toxicity  data.  The  RTECS 
represents  one  of  the  most  readily 
available  and  comprehmsive  sources  of 
information  on  noncancer  toxicological 
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endpoints.  When  the  health  effects  data 
were  being  compiled  for  the  SCRS,  the 
most  current  RTECS  data  were  used  (see 
Docket  No.  A-91-14,  Item  No.  II-A-1). 

It  would  have  been  desirable  to  obtain 
peer-reviewed,  noncancer  health  data, 
and  verified  health  effects  benchmeirks 
such  as  the  EPA’s  inhalation  reference 
concentrations  (RfC’s).  However,  RfC’s 
are  not  available  for  a  significant 
number  of  the  HAP’s,  and  therefore, 
RfC’s  were  not  used  in  the  SCRS.  Since 
LDso’s,  LCso’s,  TDlo’s  and  TClo’s  were 
available  for  most  of  the  HAP’s,  these 
values  were  used  in  the  SCRS.  Although 
the  RTECS  data  base  itself  is  not 
formally  peer  reviewed,  the  data  are 
from  the  scientific  literature.  The  EPA 
recognizes  the  limitations  associated 
with  the  lack  of  peer  review;  however, 
for  compiling  health  effects  information 
for  the  189  HAP’s  for  incorporating  into 
a  screening  tool  such  as  the  SCRS, 
RTECS  was  a  valuable  source. 

Threshold  limits  were  not  considered 
in  the  SCRS.  For  many  pollutants,  data 
are  inadequate  to  determine  threshold 
limits,  if  they  exist.  More  importantly, 
since  the  SCRS  does  not  estimate 
exposure  or  risk,  it  cannot  determine  if 
a  threshold  effect  level  might  be 
exceeded.  The  pollutants  were  scored 
based  on  relative  potency.  The  SCRS 
generates  a  relative  ranking  based  on 
emissions  and  toxicity  data,  but  does 
not  attempt  to  determine  if  public 
health  impacts  actually  exist.  Therefore, 
threshold  levels  were  not  considered. 

The  terminology  "source  category  risk 
score’’  was  used  in  some  earlier  docket 
items.  After  further  review,  the  EPA 
recognized  that  this  terminology  could 
be  misleading  since  the  SCRS  does  not 
estimate  risk.  Therefore,  in  the  draft 
schedule  notice  (57  FR  44147, 
September  24, 1992),  and  in  the  more 
recent  docket  items,  including  the 
“Methodology  for  the  Source  Category 
Ranking  System’’  (Docket  No.  A-91-14, 
Item  No.  rV-A-1),  this  terminology  has 
been  changed  to  "source  category 
score.’’  The  draft'schedule  Federal 
Register  notice,  today’s  notice,  and  the 
methodology  document  clearly  indicate 
that  the  SCRS  does  not  estimate  risk. 
The  EPA  encourages  the  public  not  to 
misinterpret  the  SCRS  results. 

As  mentioned  above,  the  health 
effects  score  was  derived  for  four  types 
of  endpoints.  This  approach  was  used 
so  that  the  SCRS  would  cover  a  wide 
range  of  health  concerns.  There  are 
other  possible  methods  for  combining 
various  toxicity  and  emissions  data  to 
rank  sovirce  categories.  However,  given 
the  limitations  on  time  and  data 
availability,  the  EPA  considers  the 
methodology  used  in  the  SCRS  to  be 
adequate  for  its  limited  purpose. 


In  response  to  the  commenter  who 
suggested  that  the  EPA  incorporate 
uncertainties  in  the  SCRS,  the  EPA 
recognizes  that  imcertainty  factors  are  a 
very  important  concern  when 
conducting  risk  assessments,  and  that 
defensible  risk  assessments  should 
contain  uncertainty  analyses.  For 
estimating  risk  or  impacts,  it  is 
important  to  consider  both  quantitative 
and  qualitative  uncertainty.  However, 
uncertainty  analyses  would  have 
limited  utility  for  producing  a  relative 
ranking.  Since  the  SCRS  generates  a 
relative  ranking,  and  does  liot  estimate 
risk  or  impacts,  and  since  the  SCRS  was 
only  a  tool  used  in  conjunction  with  the 
efficiency  of  grouping  and  other 
considerations  in  developing  the 
regulatory  schedule,  uncertainty  factors 
were  not  incorporated  into  the  SCRS. 
Needless  to  say,  outputs  from  the  SCRS 
are  highly  uncertain,  even  on  a  relative 
basis. 

4.  Environmental  Effects 

Two  commenters  suggested  that 
potential  adverse  effects  to  the 
environment  also  be  considered  in 
developing  the  schedule.  Specifically, 
one  of  these  commenters  recommended 
that  aquatic  toxicity,  bioaccumulation, 
effects  on  terrestrial  vrildlife,  and  the 
effects  of  metals  on  plants  be 
considered.  This  commenter  did, 
however,  recognize  that  the  availability 
of  toxicity  data  fqr  effects  on  the 
environment  are  limited. 

Section  112(e)(2)  of  the  1990 
Amendments  states,  "In  determining 
priorities  for  promulgating  standards 

*  *  *  the  Administrator  ^all  consider 

*  *  •  adverse  effects  to  public  health 
and  the  environment.’’  In  response  to 
these  comments  on  environmental 
effects,  and  after  further  EPA  review,  the 
EPA  has  conducted  a  limited  technical 
analysis  to  address  ecological  concerns. 
The  analysis  consists  of  two  relative 
rankings  of  the  source  categories.  One 
ranking  is  based  on  emissions  estimates, 
aquatic  toxicity,  and  bioconcentration. 
The  other  ranking  is  based  on  the  same 
three  parameters  plus  environmental 
partitioning.  The  ecological  data  (i.e., 
aquatic  toxicity,  bioconcentration,  and 
environmental  partitioning)  were 
primarily  obtained  from  the  draft 
“Focus  Chemicals  foi  the  Clean  Air  Act 
Amendments  Great  Waters  Study’’ 
report,  hereafter  called  the  "Focus 
Chemicals’’  report,  (Docket  No.  A-91- 
14,  Item  No.  rV-A-2).  The  emissions 
estimates  were  gathered  from  the  SCRS 
data  base  (Docket  No.  A-91-14,  Item 
No.  II-B-5  and  n-B-8).  The  resulting 
relative  rankings  are  called  the  Aquatic 
Toxicity  and  Bioconcentration  (ATB) 
rankings  in  the  remainder  of  this  notice. 


Environmental  persistence  of  the  HAP’s 
was  not  incorporated  into  the  ATB 
rankings  because  of  the  limited 
available  data.  Persistence  data  (from 
the  Focus  Chemicals  report)  were 
available  for  less  than  50  percent  of  the 
HAP’s.  Although  the  persistence  data 
were  not  incorporated  into  the  ATB 
rankings,  source  categories  were 
identified  if  they  emit  HAP’s  which 
were  considered  persistent  in  the  Focus 
Chemicals  report.  Effects  on  terrestrial 
species  were  not  considered  because  of 
the  limitations  in  readily  available  data, 
and  the  limited  time  and  resources 
available  to  the  EPA  for  finalizing  the 
schedule  for  standvds  by  the  deadlines 
imposed  by  the  199y0y\.mendments.  The 
ATB  rankings  are  not'ecological  risk 
assessments,  but  rather  relative  rankings 
based  on  some  readily  available 
environmental  data.  A  thorough 
discussion  of  methodology,  input  data, 
and  results  are  contained  in  Docket  No 
A-91-14. 

After  analyzing  the  ATB  relative 
rankings  along  with  the  separate  effort 
to  identify  source  categories  that  emit 
persistent  HAP’s,  and  after  re¬ 
addressing  all  the  other  considerations 
that  factored  into  the  development  of 
the  schedule  (such  as  the  section 
112(e)(1)  requirements,  SCRS  results, 
efficiency  or  grouping,  time  needed  to 
develop  standards,  EPA  resources,  and 
ability  to  meet  the  numerical  and 
temporal  requirements  of  section 
112(e)),  some  changes  have  been  made 
to  the  schedule  for  standards.  These 
changes  are  discussed  in  section  IV 
"Changes  to  the  Draft  Schedule.’’ 

E.  Comments  and  Responses 
Concerning  Category  Specific 
Scheduling 

Two  commenters  affirmed  placement 
of  their  particular  source  categories  on 
the  schedule.  One  of  the  commenters 
reported,  however,  that  the  docket  for 
the  draft  schedule  did  not  provide 
sufficient  information  regarding  the 
ranking  of  individual  source  categories, 
and  the  data  used  in  the  ranking. 

One  commenter  asserted  that  the  oil 
and  natural  gas  production  category 
should  not  be  regulated  in  the  7-year 
timeframe  because  a  methodological 
flaw  in  the  SCRS  has  probably 
overstated  the  risk  from  this  category. 
The  commenter  argued  that  this 
category  should  have  a  lower  priority 
because  it  has  low  emission  rates,  and 
because  the  remote  location  of  most 
operations  results  in  lower  exposure 
potential  than  predicted. 

A  second  commenter  voiced  concern 
about  the  division  of  petroleum  refinery 
operations  into  two  separate  source 
categories  on  the  initial  list,  and  the 
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different  timeframes  to  which  they  were 
assigned  within  the  draft  schedule.  The 
commenter  was  concerned  that  there 
might  be  insufficient  time  to  develop 
MACT  standards  for  the  source  category 
“petroleum  refineries — other  sources 
not  distinctly  listed”  before  the  1994 
deadline.  Additionally,  the  commenter 
asserted  that  this  separation  would 
preclude  emissions  trading  between 
these  two  sovuce  categories,  even  when 
collocated. 

A  third  commenter  argued  that  the 
pollutant  and  emissions  information 
used  to  list  and  to  develop  the  SCRS 
score  for  the  iron  foundries  and  steel 
foimdries  source  categories  was 
incorrect  and  ultimately  skewed  the 
SCRS  ranks  upon  which  the  regulatory 
schedules  for  the  iron  foundries  and 
steel  foundries  source  categories  are 
based.  Another  commenter  asserted 
that,  given  the  current  asbestos 
NESHAP’s  efficacy  and  the  reduction  in 
asbestos  use.  the  ^A  should  not 
schedule  the  asbestos  processing  sotirce 
category  for  rulemaking  anytime  in  the 
near  future.  Also,  one  commenter 
requested  a  60-day  extension  to  the 
comment  period,  in  order  to  further 
review  SCRS  rsmking  information. 

For  further  discussion  of  public 
comments  and  responses  relevant  to  the 
scheduling  of  source  categories,  the 
reader  is  referred  to  a  document  entitled 
“Schedule  for  Standards;  Summary  of 
Public  Comments  and  Responses” 
(Docket  No.  A-91-14,  Item  No.  IV-A-3). 
In  response  to  the  above  comment 
regarding  docket  information,  the 
docket  number  A-91-14  and  the 
referenced  docket  number  A-90-49, 
contain  information,  including 
emissions  estimates  and  health  efiects 
data,  incorporated  into  SCRS.  In 
response  to  the  comments  relevant  to 
the  listing  of  source  categories,  the 
decisions  to  list  categories  and  to 
subdivide  or  aggregate  categories  sudi 
as  petroleum  refinery  operations  are  not 
a  part  of  today’s  schedule  publication 
action.  As  discussed  previously,  the 
source  category  list  will  likely  be 
revised  sometime  in  the  future. 

In  response  to  the  specific  scheduling 
comments,  the  scheduling  decision  for 
each  source  category  was  made  after 
reviewing  all  the  considerations 
previously  discussed  in  this  notice.  The 
SCRS  was  considered  an  adequate  tool 
to  assist  in  the  development  of  the 
schedule.  The  commenters  did  not 
submit  new  data  on  emissions,  health 
effects,  or  specific  facility  parameters. 
After  further  ERA  review,  evaluating  all 
the  considerations  and  criteria 
previously  discussed  in  today’s  notice, 
the  ERA  decided  to  move  the  iron 
foundries  and  steel  foundries  source 


categories  to  the  10-year  timeframe. 
However,  the  EPA  does  not  have 
sufficient  information  indicating  that 
the  other  suggested  changes  should  be 
made.  Therefore,  none  of  these 
suggested  changes  has  been  made, 
except  for  the  movement  of  the  iron  and 
steel  fotmdries  categories  to  the  10-year 
timeframe. 

After  further  review,  the  EPA  decided 
not  to  extend  the  comment  period  as 
requested  by  one  commenter.  The  EPA 
realizes  that  a  30-day  comment  period 
challenges  the  public  to  review  and 
respond  quickly  to  the  notice.  However, 
the  1990  Amendments  imposed  an 
extremely  ambitious  schedule,  and  to 
lengthen  the  comment  period  may  have 
resulted  in  additional  delays  beyond 
those  which  this  project  has  already 
encountered.  The  EPA  has,  however, 
contacted  the  commenter  directly  to 
clarify  some  confusion  about  the  SCRS 
ranking,  and  to  provide  assistance  in 
locating  the  items  in  the  docket  related 
to  that  particular  source  Category. 

F.  Comments  and  Responses  Related  to 
Flexibility 

Many  commenters  discussed  the  need 
for  some  degree  of  flexibility  within  the 
schedule,  and  said  that  the  ERA  should 
have  the  flexibility  to  adjust  the 
schedule  for  regulating  source  categories 
after  the  schedule  for  standards  is 
published.  Some  commenters  noted  that 
the  present  rankings  should  be  subject 
to  change  in  the  event  that  new 
information  becomes  available  and 
prompts  the  ERA  to  recalculate  a  source 
category  score  which  might  alter  the 
relative  rank  upon  which  its  scheduled 
promulgation  date  is  based.  Many 
commenters  asserted  that  as  data  quality 
and  availability  improves,  a  new  SCRS 
analysis  changing  the  relative  ranking 
may  prove  that  greater  risk  reduction 
may  be  achieved  in  a  shorter  timeframe 
by  amending  the  schedule. 

One  commenter  stated  that  flexibility 
was  needed  if  new  source  categories  are 
added  to  the  source  category  list  and 
schedule.  Another  commenter  stressed 
the  importance  of  revising  the 
methodology  used  to  develop  the  SCRS 
as  new  information  becomes  available. 
The  commenter  suggested  that  the  EPA 
should  have  the  authority  to  change  the 
schedule  in  the  future,  if  necessary,  after 
periodic  review  and  updates  in 
methodology.  Another  commenter 
stated  that  the  EPA  needs  flexibility  in 
order  to  allow  time  for  proper  attention 
to  the  technical  details  of  writing  the 
emission  standards.  Several  commenters 
asserted  that  the  EPA  must  be  able  to 
modify  the  schedule  out  of 
administrative  necessity  in  order  to 
better  meet  the  goals  of  the  statute. 


Two  commenters  asserted  that  since 
section  112(c)  of  the  1990  Amendments 
allows  the  ^A  to  amend  the  list  as 
appropriate,  the  EPA  should  also  have 
the  flexibility  to  alter  regulatory 
promulgation  deadlines.  One  of  these 
commenters  proposed  that  such 
revisions  are  appropriate  because 
section  112(b)  instructs  the  EPA  to  add 
or  delete  HAP’s  when  specific 
conditions  are  satisfied,  and  that  the 
1990  Amendments  allow  for  the 
removal  of  source  categories  if  the 
pollutants  they  emit  have  been  delisted, 
or  if  the  projected  risk  from  those 
pollutants  ^ops  below  a  certain  level. 

Six  commenters  alleged  that  section 
112(e)  contains  no  prohibitions  agcunst 
the  EPA  changing  the  schedule.  One  of 
the  commenters  interpreted  the  absence 
of  such  prohibition  to  mean  that  the 
decision  has  been  left  to  the  EPA’s 
discretion.  The  commenter  argued  that 
Congress  would  have  firmly  indicated 
that  the  ERA  would  not  have  the 
authority  to  adjust  the  regulatory 
schedule  if  Congress  had  so  intended. 
Fineilly,  the  commenter  asserted  that  if 
the  EPA  was  deprived  of  its  authority  to 
adjust  the  schedule,  the  revision 
authority  described  in  sections  112(b) 
and  112(c)  would  lose  much  of  its  value. 
Others  added  that  since  section  112(e)  is 
not  considered  a  rulemaking  subject  to 
judicial  review,  the  EPA  should  not  be 
pressured  regarding  revisions  to  the 
schedule  by  possible  lawsuits  or  the 
requirements  of  the  Administrative 
Procedure  Act,  5  U.S.C  7551  (1992). 
However,  one  commenter  stated  that  the 
schedule  should  not  be  altered  unless  a 
significant  change  in  the  ranking  of 
source  categories  occurs  based  on  the 
changing  state  of  knowledge  supporting 
the  three  criteria  used  in  establishing 
the  schedule. 

In  response  to  the  above  comments  on 
flexibility,  the  EPA  interprets  section 
112  of  the  1990  Amendments  as 
permitting  some  flexibility  concerning 
amendment  of  the  schedule.  The 
comments  received  regarding  this  issue 
support  the  interpretation  that  the  EPA 
has  the  authority  to  amend  the 
schedule,  and  to  retain  some  regulatory 
flexibility,  after  publication  of  today’s 
schedule.  The  ERA  considers  it 
impractical  to  have  a  strictly  rigid 
schedule  for  the  reasons  discussed  in 
section  I.B.  of  today’s  notice.  To 
reiterate  some  of  these  reasons,  as  new 
data  become  available,  the  EPA  may 
identify  changes  to  the  schedule  that 
would  facilitate  greater  achievement  of 
the  prioritizing  criteria  of  section  112(e). 
As  pointed  out  by  some  commenters, 
there  may  be  situations  where 
significant  new  information  is  obtained 
(e.g.,  data  indicating  that  a  source 
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category  presents  much  less  of  a  hazard 
to  public  health  than  previously 
thought,  or  the  discovery  that  a  source 
category  is  posing  a  significant  threat  to 
the  environment)  that  warrants  limited 
changes  to  the  schedule.  In  addition, 
amendment  of  the  schedule  may  also  be 
necessary  if  categories  on  the  initial 
source  category  list  are  delisted  under 
the  authority  of  section  112(c)(S}. 

Hence,  the  anticipates  that  it  may, . 
from  time  to  time,  amend  the  schedule 
for  standards  published  in  today’s 
notice. 

The  EPA  does  not  anticipate  frequent 
amendment  of  the  schedule  for 
standards  for  important  reasons.  First, 
because  of  the  long  lead  time  and 
significant  resources  reqviired  to 
promulgate  an  emissions  standard,  the 
EPA  will  not  have  the  technical  ability 
or  resources  to  reschedule  many 
standards,  particularly  to  move 
significant  numbers  of  source  categories 
into  earlier  timeframes.  Second,  because 
of  the  section  112(e)  numerical  and 
temporal  requirements  regarding 
schooling  of  standards  (e.g.,  regulate 
25  percent  of  all  listed  source  categories 
by  November  15, 1994,  and  an 
additional  25  percent  by  November  15, 
1997],  the  EPA  is  limited  in  its  ability 
to  defer  categories  into  later  timeframes 
without  moving  a  commoasurate 
number  of  standards  to  earlier 
timeframes. 

Therefore,  the  schedule  vrill  not 
change  frequently,  but  rather,  may 
undergo  some  modifications  as 
significant  new  information  becomes 
available.  Of  course,  any  entirely  newly 
listed  categories  will  not  affect  the 
schedule,  as  they  have  their  own 
schedule  under  section  112(c)(5). 

Source  categories  subsequently  added  to 
the  section  112(c)  list  shall  be  scheduled 
for  regulation  by  November  2000,  or  2 
years  after  they  are  listed,  whichever  is 
later. 

G.  Comments  and  Responses 
Concerning  Efficiency  of  Grouping 

A  few  commenters  cautioned  the  EPA 
to  refrain  from  arbitrarily  grouping 
source  categories  for  the  sole  purpose  of 
making  the  r^ulatory  process  easier 
and  more  convenient.  They  were 
concerned  that  arbitrary  groupings 
could  lead  to  implementation 
bottlenecks  and  could  complicate  the 
residual  risk  determinations  that  will  be 
made  under  section  112(f).  The 
commenters  recommended  that,  if  the 
EPA  determines  a  single  standard 
applies  to  more  than  one  source 
category,  the  standard  should  be 
promulgated  separately  for  each  source 
category. 


One  coimnenter  stressed  that  it  is 
incorrect  to  hasten  the  regulatory 
schedule  for  categories  fw  which 
information  is  more  readily  available 
just  because  they  ere  easier  to  regulate 
in  a  given  timefnune,  notwithstanding 
the  impact  of  their  emissions'  on  public 
health. 

Another  commenter  noted  that  the 
source  category  list  should  be  reviewed 
for  inconsistencies.  Specifically,  they 
pointed  out  that  polyester  resins 
production,  whi(±  had  a  sdieduled 
promulgation  date  of  November  15, 

1997  on  the  draft  schedule,  and 
polyethylene  terepthalate  production, 
which  has  a  schedule  promulgation  date 
of  November  15, 1994,  are  essentially 
the  same  category  and,  therefore,  should 
both  be  scheduled  under  the  November 
15, 1997  timeframe. 

One  commenter  reiterated  concerns 
they  had  expressed  in  their  comments 
on  the  preliminary  draft  list  of  source 
categories  r^arding  the  approach  the 
EPA  used  to  identify  which  sources  fell 
under  which  categories  and  their 
respective  schedules.  The  commenter 
questioned  why  butyl  benzyl  phthalate, 
a  ph^alate  plasticizor,  is  included  in 
the  draft  list  of  SOCMI  processes 
(scheduled  for  MACT  promulgation  by 
November  15, 1992).  Tlis  would  result 
in  butyl  benzyl  phthlate  production 
being  regulated  before  the  phthalate 
plasticizers  production  source  category 
listed  under  miscellaneous  processes. 
The  commenter  questioned  the  logic  of 
requiring  regulation  of  one  phthalate 
plasticizer  8  years  before  the  others.  In 
addition,  the  commenter  indicated  that 
the  EPA  had  not  sp>ecified  which 
category  the  formaldehyde  resins  group 
would  fall  under,  stating  that  it  could  fit 
imder  the  acetal  resins  production,  the 
amino  resins  production,  or  the 
phenolic  resins  production  categories. 

Another  commenter  alleged  that  little 
reliable  quantitative  data  on  emissions 
of  HAP’s  from  iron  or  steel  foundries 
were  presented.  They  stated  that  due  to 
different  emissions,  process,  and 
technology  characteristics,  bron 
foundries  and  steel  foundries  should  not 
be  assigned  the  same  r^ulatory 
schedtde  as  other  sources  grouped  in 
the  ferrous  metal  processing  industry 
group.  The  commenter  requested  a 
November  15, 2000  schedule 
assignment 

In  response  to  these  comments, 
section  112(e)(2)(C)  allows  the  EPA  to 
prioritize  regulations  for  raurce 
categories  based  on  “the  efficiency  of 
grouping  categories  *  *  *  according  to 
the  pollutants  emitted,  or  the  processes 
or  technologies  used.’*  This  criterion 
enables  the  EPA  to  more  effectively 
utilize  its  technical  resources  for 


developing  regulations,  and  helps 
prevent  the  EPA  fiom  duplicating 
regulatory  efforts  for  similar  categories. 
The  EPA  has  considered  in  the  past,  and 
will  consider  in  the  future, 
characteristics  such  as  end  products, 
processing  steps,  raw  materials,  emitted 
pollutants,  emission  controls,  economic 
foctors,  and  efficiency  of  using  EPA 
resources  in  grouping  source  categories 
into  single  regulatory  projects.  Of 
course,  without  extensively  studying 
each  source  category,  it  is  often  difficult 
for  the  EPA  to  predict  whether  a 
particular  emission  standard  will 
closely  resemble  a  standard  for  another 
source  category,  Thd  ffA  understands 
that  if  it  is  later  discbwred  that  initially 
grouped  categories' may  not  effectively 
be  regulated  by  one  standard,  the  EPA 
may  promulgate  separate  standards  for 
the  somrce  categories  as  necessary. 
However,  to  follow  the  commenter’s 
suggestion  of  continuing  to  have  project 
groupings  for  similar  categories  but  then 
-to  promulgate  each  emission  standard  at 
different  times  based  on  the  SCRS 
ranking  would  defeat  the  purpose  of  the 
efficiency  of  grouping  criteria  and  could 
have  a  substantial  impact  on  the  EPA 
meeting  other  goals  of  section  112. 

The  EPA  investigated  the 
commenter’s  allegation  that  the 
polyester  resins  production  is  identical 
to  polyethylene  terephthalate 
production.  This  review  revealed  that 
tKese  categories  are  in  fact  distinct  from 
one  another,  and  should  remain  as 
separate  source  categories.  In  particular, 
polyethylene  terephthalate  is  an 
ethylene  glycol-based  polymer  which  is 
spun  into  fibers  for  clc^ng,  blow- 
molded  into  plastic  bottles,  or  quenched 
and  stretched  to  form  specialty  films. 
Polyester  resins,  on  the  other  hand,  are 
styrene-based  resins  that  are  used 
primarily  in  the  manufacture  of 
fiberglass.  Because  of  these  differences, 
there  is  no  technical  reason  to  schedule 
the  two  source  categories  in  the  same 
timefiame.  The  polyester  resins 
production  sovurce  category  has  been 
moved  to  the  10-year  time&ame.  And, 
the  polyethylene  terephthalate 
production  source  category  remains 
scheduled  in  the  4-year  timeframe.  The 
reader  is  referred  to  section  IV  of  today’s 
notice  for  further  discussion  of  the 
changes  to  the  draft  ^hedule. 

In  response  to  the  comments 
regarding  the  formaldehyde  resins 
group,  this  is  merely  a  title  that  has  been 
adopted  by  the  EPA  to  refer  to  the 
NESHAP  project  intended  to  regulate 
the  acetal,  amino,  and  phenolic  resins 
production  sorirce  categories.  By 
researching  these  individual  categories, 
the  EPA  discovered  that  each  of  these 
resin  producers  used  formaldehyde  as  a 
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pniicipal  reactant  in  the  polymerization 
reaction.  Consequently,  the  EPA 
decided  to  minimize  its  regulatory 
resource  efforts  by  grouping  these  three 
source  categories  into  one  project. 
Although  the  same  regulatory  project 
focuses  on  all  three  categories,  this  does 
not  necessarily  suggest  ^at  the  emission 
standards  will  be  equivalent.  However, 
it  means  that  information  will  be 
gathered  simultaneously,  that  Agency 
work  group  membership  will 
presumably  be  similar  (if  not  identical), 
and  that  the  emission  standard(s)  will 
most  likely  be  proposed  and 
promulgated  on  the  same  schedules. 

In  response  to  a  commenter’s 
concerns  regarding  butyl  benzyl 
phthalate,  the  production  of  butyl 
benzyl  phthalate  is  included  in  the  list 
of  SCX3^  processes  which  are  proposed 
for  regulation  under  the  HON  (57  ^ 
62608,  December  31, 1992).  It  is 
included  in  the  list  of  SOCMI  processes 
because  butyl  benzyl  phthalate  fits  the 
definition  delineated  in  the  proposed 
HON.  The  other  phthalate  plasticizers 
do  not  meet  the  HON  definition. 
Therefore,  the  other  phthalate 
plasticizers  productions  are  grouped 
into  a  separate  category  of  major  sources 
and  were  ranked  separately  in  the  SCRS. 
They  ranked  relatively  low  in  the  SCRS 
and  were  scheduled  in  the  10-year 
timeframe.  The  list  of  SOCMI  processes 
is  not  an  item  for  review  imder  this 
action.  However,  the  comment  has  bdbn 
forwarded  to  the  EPA  staff  responsible 
for  the  proposed  HON. 

Regarding  the  comment  on  the  iron 
foun^ies  and  steel  foundries  source 
categories,  these  categories  were 
scheduled  independently  of  the  other 
categories  within  the  ferrous  metals 
processing  industry  group.  However, 
after  further  review  by  the  EPA,  the  iron 
foundries  and  steel  foundries  source 
categories  have  been  moved  to  the  10- 
year  timeframe.  In  consideration  of 
regulatory  efficiency,  individual  source 
categories  within  the  ferrous  metals  • 
industry  group  may  subsequently  be 
grouped  with  one  or  more  other  similar 
categories  within  or  outside  of  the 
industry  group. 

H.  Comments  and  Responses  Related  to 
Other  Considerations 

One  commenter  urged  the  EPA  to 
avoid  setting  schedule  dates  for  source 
categories  that  are  clearly  unattainable. 
The  commenter  mentioned  the  difficult 
challenge  imposed  on  the  EPA  to  meet 
the  statutory  deadlines,  and  stated  that 
it  is  important  that  section  112(d) 
standards  be  of  the  highest  quality 
possible.  Therefore,  the  commenter 
recommended  and  encouraged  the  EPA 
to  focus  on  the  practical  considerations 


of  setting  and  meeting  the  source 
category  schedule.  The  commenter 
stated  that  the  EPA  should  consider  data 
availability  and  resource  needs  when 
determining  where  to  place  certain 
source  categories  in  the  schedule, 
recognizing  that  writing  standards  for 
certain  categories  will  be  extremely 
resource-intensive  compared  to  other 
categories. 

In  response,  the  EPA  agrees  with  the 
above  recommendations.  The  EPA 
considered  data  availability  and 
resource  needs,  and  the  ability  to  meet 
the  scheduled  deadlines,  when 
developing  today’s  schedule.  Some  of 
the  changes  made  to  the  draft  schedule 
for  standards  were  partly  based  on  these 
considerations.  The  changes  to  the  draft 
schedule  are  discussed  in  the  following 
section. 

rv.  Changes  to  the  Draft  Schedule 
The  schedule  published  in  today’s 
notice  is  similar  to  the  draft  schedule 
published  on  September  24, 1992  (57  FR 
44147).  However,  some  changes  have 
been  made.  After  reevaluating  the 
prioritizing  considerations  previously 
discussed  in  this  notice,  and 
considering  public  comments, 
limitations  in  EPA  resources,  time 
needed  to  develop  standards,  section 
112(e)(1)  requirements,  the  ATB 
rankings,  and  persistence  of  HAP’s,  and 
after  further  EPA  review,  the  EPA 
decided  to  move  29  source  categories 
from  the  7-year  to  the  10-year 
timeframe,  and  to  move  nine  source 
categories  from  the  10-year  to  the  7-year 
timeframe. 

The  draft  schedule  published  on 
September  24, 1992  (57  FR  44147)  had 
107  source  categories  (61  percent  of  the 
initially  listed  source  categories) 
scheduled  within  7  years  of  enactment 
of  the  1990  Amendments.  This  is  20 
source  categories  (11  percent)  more  than 
the  87  source  categories  (50  percent) 
required  by  section  112(e)(1).  Thus, 
under  the  conditions  of  the  draft 
schedule,  the  EPA  could  have  met  the 
statutory  requirement  of  regulating  50 
percent  of  the  listed  source  categories  by 
November  15, 1997,  and  still  kiggered 
section  112(j)  requirements  if  the  EPA 
failed  to  promulgate  emission  standards 
on  time  for  all  107  source  categories. 
After  further  review,  the  EPA  decided  to 
change  the  schedule  so  that  there  are  87 
source  categories  (50  percent)  scheduled 
within  7  years  of  enactment  of  the  1990 
Amendments.  This  percentage  change 
more  closely  reflects  the  requirements  of 
section  112(e)(1),  and  helps  avoid 
triggering  112(j)  requirements  for  the 
extra  categories. 

Nine  source  categories  from  the 
agricultural  chemicals  industry  group 


were  moved  firam  the  10-  to  the  7-year 
timefi'ame.  For  a  listing  of  these  nine 
source  categories  included  in  the 
agricultural  chemicals  industry  group 
that  were  moved  to  the  7-year 
timefi'ame,  the  readers  are  referred  to 
table  1  of  today’s  notice.  This  change 
was  made  after  reevaluating  all  the 
prioritizing  considerations  previously 
discussed  in  today’s  notice,  but 
especially  after  considering  the 
efficiency  of  grouping  criterion,  data 
availability,  and  the  time  and  resources 
needed  to  promulgate  emission 
standards  for  the  174  source  categories 
included  in  today’s  schedule.  The  EPA 
has  attempted  to  optimize  the  resources 
available  for  developing  emission 
standards.  By  grouping  these  source 
categories  together  under  one  regulatory 
project,  and  moving  them  to  the  7-year 
timeframe,  the  EPA  believes  that 
resources  are  being  used  more 
efficiently  for  meeting  the  requirements 
of  section  112(e).  'The  EPA  believes  that 
this  scheduling  change  should  facilitate 
meeting  the  numerical  and  temporal 
requirements  of  section  112(e),  and  also, 
facilitate  a  greater  achievement  of  the 
prioritizing  criteria  of  section  112(e)(2). 
In  addition,  five  of  these  nine  source 
categories  emit  HAP’s  that  were 
considered  ecologically  persistent  in  the 
draft  Focus  Chemicals  report. 

After  reevaluating  all  the  criteria  and 
considerations  for  prioritizing  that  were 
previously  discussed  in  today’s  notice, 
the  EPA  moved  the  following  29  source 
categories  finm  the  7-  to  the  10-year 
timeframe:  (1)  Stationary  Turbines;  (2) 
Polyvinyl  Alcohol  Production;  (3) 
Benzyl-Trimethyl-Ammonium  Chloride 
Production;  (4)  Carboxy-Methyl- 
Cellulose  Production;  (5)  Polyvinyl 
Acetate  Emulsions  Production;  (6) 
Polyvinyl  Butyral  Production;  (7) 
Stationary  Internal  Combustion  Engines; 

(8)  Photographic  Chemicals  Production; 

(9)  Paper  and  Other  Webs  (Surface 
Coating);  (10)  Pol>Tnethyl  Methacrylate 
Resins  Production;  (11)  Sewage  Sludge 
Incineration;  (12)  Semiconductors 
Manufacturing;  (13)  Aerosol  Can  Filling; 
(14)  Cellophane  Production;  (15)  Rayon 
Production;  (16)  Chromium  Refactories 
Production;  (17)  Hydrochloric  Acid 
Production;  (18)  Hydrogen  Fluoride 
Production;  (19)  Polyester  Resins 
Production;  (20)  Hy^azine  Production; 
(21)  Chelating  Agents  Production;  (22) 
Rubber  Chemicals  Manufacturing;  (23) 

■  Iron  Foundries;  (24)  Steel  Foundries; 
(25)  Auto  and  Light  Duty  Truck  (surface 
coating);  (26)  Mvmicipal  Landfills;  (27) 
Integrated  Iron  and  Steel;  (28) 
Phosphoric  Acid  Manufacturing;  and 
(29)  Phosphate  Fertilizers  Production. 
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V.  Schedule  fw  the  Promulgation  of 
Emission  Standards 
The  schedule,  in  tables  1  and  2  of 
today’s  notice,  establishes  timeframes 
for  the  promulgation  of  emission 
standards  for  the  categories  of  sources 
initially  listed  pursuant  to  section 
112(c).  The  listed  categories  are 
prioritized  considering  the  three  criteria 
identified  in  section  112(e)(2)  and  the 
other  considerations  discussed  in 
today’s  notice.  Today’s  schedule 
specifies  that  each  of  the  initially  listed 
source  categories  are  scheduled  to  be 
regulated  within  2, 4,  7,  or  10  years  of 
the  enactment  of  the  1990  Amendments, 
as  required  by  section  112(e). 

The  schedule  for  the  first  two  years 
(i.e.,  requiring  promulgation  of 
standards  by  November  15, 1992) 
includes  five  categories  of  dry  cleaners 
and  the  SOCMI  source  category.  The 
SOCMI  category,  along  with  equipment 
leaks  from  20  other  non-SOCMI  source 
categories  or  subsets  of  source  categories 
would  be  subject  to  the  proposed  HON 
(57  FR  62608,  December  31, 1992).  A 
subset  of  a  source  category,  as  used  in 
today’s  notice,  is  defined  as  a  particular 
process  or  emission  point  that  is  part  of 
the  more  broadly  defined  source 
category.  The  proposed  HON  includes  a 
negotiated  standard  for  equipment  leaks 
in  the  SOCMI  and  20  non*SOCMI  source 
categories  or  subsets  of  source  categories 
(see  table  1,  footnote  c).  These  non- 
SOCMI  source  categories,  or  subsets  of 
source  categories,  are  qonsistent  with 
the  seven  manufacturing  processes 
listed  in  the  notice  of  agreement  on 
negotiated  regulation  for  equipment 
leaks  (56  FR  9318,  March  6, 1991).  The 
negotiated  standard  was  proposed  as 
part  of  the  HON.  Only  the  equipment 
leak  emissions  in  these  non*SOCMI 
source  categories  or  subsets  of  source 
categories  are  schedtiled  for  regulation 
by  November  15, 1992.  Regulations 
covering  other  emission  sources  in  these 
non-SOCMI  source  categories  are 
scheduled  for  later  years  because  of 
insufficient  time  and  information. 
Although  the  remainder  of  the  source 
categories  will  be  regulated  in  a  lat^ 
timeframe,  soxuces  will  need  to  comply 
with  the  equipment  leaks  requirements 
in  the  HON,  according  to  the  deadlines 
specified  in  the  HON. 

To  fulfill  the  section  112(e)(1)(C) 
requirement  to  regulate  25  percent  of 
listed  categories  within  4  years  of 
enactment  of  the  1990  Amendments,  45 
source  categories  (26  percent  of  the 
initially  listed  source  categories)  are 
scheduled  for  regulation  in  the  2*  and  4- 
year  timeframes.  This  group  includes 
several  active  projects  previously 
identified  as  high  priority  through 


earlier  prioritization  efiorts;  categories 
already  under  investigation  as  part  of 
active  CTG  projects;  ajul  others  selected 
because  of  efficiency  of  grouping,  level 
of  knowledge,  and  potential  for 
completion  by  November  15, 1994. 

The  remaining  129  source  categories 
are  scheduled  for  regulation  within 
either  7  or  10  years  of  enactment.  The 
SCRS  ranking,  along  with  efficiency  of 
grouping  and  the  otb^  considerations 
discuss^  previously* in  today’s  notice, 
were  the  primary  criteria  for  scheduling 
the  remaining  categories  in  either  7-  or 
10-years.  To  mlfiU  the  section 
112(e)(1)(D)  requirement  to  promulgate 
emissions  standards  for  an  additional  25 
percent  of  the  initially  listed  source 
categories  by  November  15, 1997,  a  total 
of  87  source  categories  (50  percent)  are 
scheduled  for  regulation  within  7  years 
of  enactment  of  the  1990  Amendments. 

As  required  in  section  212(c)(5), 
source  categories  that  are  added  to  the 
source  category  list  after  publication  of 
the  initial  source  category  list  (57  FR 
31576,  Julv  16, 1992)  shall  be  regulated 
by  Novemoer  15,  2000,  or  within  2  years 
after  the  listing  date,  which  ever  is  later. 

VI.  Administrative  Requirements 

A.  Docket 

The  docket  for  this  action  is  No.  A- 
91-14.  The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
the  EPA  in  the  development  of  this 
schedule.  The  principal  purpose  of  the 
docket  is  to  allow  interested  parties  a 
means  to  access  doounents  relevant  to 
developing  the  schedule.  The  docket  is 
available  for  public  inspection  at  the 
EPA’s  Air  Do^et  Section,  listed  in  the 
ADDRESSES  section  of  this  notice. 

B.  Regulatory  Requirements 

1.  General 

Because  today’s  schedule  notice  is  not 
a  rule,  the  EPA  has  not  prepared  an 
assessment  of  the  potential  costs  and 
benefits  pursuant  to  Executive  Order 
12868,  nor  an  economic  impact  analysis 
pursuant  to  section  317,  nor  a  regulatory 
flexibility  analysis  pursuant  to 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  September  19, 1980).  Also,  this 
notice  is  not  subject  to  the  Paperwork 
Reduction  Act  of  1990,  44  U.S.C  3501 
etseq. 

2.  Executive  Order  and  Office  of 
Management  and  Budget  Review 

Under  Executive  Order  12866  (58  FR 
51735, 10/04/93)vthe  Agency  must 
determine  whether  a  regulatory  action  is 
“significant”  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 


“significant”  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may- 
(1)  Have  an  annual  efiect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  afiecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities;  (2) 
create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligation  of 
recipients  thereof;j4)  raise  novel  legal 
or  policy  issues  ari^g  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  the  Office  of  Management 
and  Budget  (OMB)  has  notified  ffie  EPA 
that  this  schedule  notice  is  a 
“significant”  regulatory  action  within 
the  meaning  of  the  Executive  Order.  For 
this  reason,  this  schedule  action  was 
submitted  to  the  OMB  for  review. 
Qianges  made  in  response  to  OMB  ' 
suggestions  or  recommendations  will  be 
documented  in  the  public  record. 

Source  Category  Schedule  for 
Standards,  page  57  of  69 

Vn.  Organization  of  the  Schedule  for 
Standards 

The  Schedule  for  Standards  is 
presented  in  tabular  form.  In  table  1,  the 
schedule  is  organized  by  industry 
group.  Within  each  industry  group  are 
related  categories  of  sources  and  ffie 
scheduled  deadline  for  promulgation  of 
emissions  standards.  The  soiurce 
categories  are  scheduled  for  regulation 
within  2,  4,  7,  or  10  years  of  enactment 
of  the  1990  Amendments.  However,  as 
indicated  in  the  footnotes  of  table  1, 
some  source  categories  are  subject  to 
court-ordered  deadlines  in  accordance 
with  a  consent  decree  entered  in  Sierra 
Club  V.  Browner,  Case  Number  93-0124 
(and  related  cases)  (DC  District  Court). 

It  should  be  noted  that  the  section  112(j) 
requirements,  which  are  discussed  in 
section  I.B.  of  today’s  notice,  take  effect 
18  moiiths  after  the  statutory  deadlines 
(i.e.,  November  15, 1992,  November  15, 
1994,  November  15, 1997,  and 
November  15,  2000).  The  court-ordered 
deadlines  do  not  affect  the  section  112(j) 
provisions.  In  table  1,  categories  of  area 
sources  have  been  listed  separately.  In 
table  2,  the  schedule  is  organized  by  the 
four  timeframes  (i.e.,  the  2,  4,  7  and  10 
year  groups). 
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Dated;  November  15, 1993. 
Michael  Shapiro, 

Assistant  Admi^strator. 


Table  1  .—Categories  of  Sources 
OF  Hazardous  Air  Pollutants 
AND  Regulation  Promulgation 
Schedule  by  Industry  Group 


Industry  group — Source  category* 


Fuel  Combustion: 

Engine  Test  Facilities  . . 

Industrial  Boilers » . 

Institutional/Commercial  Boil¬ 
ers'*  . 

Process  Heaters . 

Statiortary  Internal  Combustion 

Engines'*  . 

Stationary  Turbines'* . 

Non-Ferrous  Metals  Processing: 
Primary  Aluminum  Production  .. 
Secondary  Aluminum  Produc¬ 
tion  . 

Primary  Copper  Smelting  . 

Primary  Lead  Smelting  . 

Secondary  Lead  Smelting  J . 

Lead  Add  Battery  Manufactur¬ 
ing  . 

Primary  Magnesium  Refining  ... 

Ferrous  Metals  Processing: 

Coke  By-Product  Plants  . 

Coke  Ovens:  Charging,  Top 

Side,  and  Door  Leaks  . 

Coke  Ovens:  Pushing,  Quench¬ 
ing,  and  Battery  Stacks . 

Ferroalloys  Production . . 

Integrated  Iron  and  Steel  Manu¬ 
facturing  . 

Non-Stainless  Steel  Manufac¬ 
turing — Electric  Arc  Furnace 

(EAF)  Operation . 

Stainless  Steel  Manufacturing — 
Electric  Arc  Furnace  (EAF) 

Operation . 

Iron  Foundries . 

Steel  Foundries . 

Steel  Pickling — HCI  Process  .... 

Mineral  Products  Processing: 

Alumina  Processing . 

Asphalt  Concrete  Manufactur¬ 
ing  . 

Asphalt  Processing . 

Asphalt  Roofing  Manufacturing 
Asphalt/Coal  Tar  Application- 

Metal  Pipes  . 

Chromium  Refractories  Produc¬ 
tion  . 

Clay  Products  Manufacturing  ... 

Lime  M2inufacturing  . 

Mineral  Wool  Production  . 

Portl£ind  Cement  Manufacturing 
Taconite  Iron  Ore  Processing  ... 
Wool  Fiberglass  Manufacturing 

Petroleum  and  Natural  Gas  Pro¬ 
duction  and  Refining: 

Oil  and  Natural  Gas  Production 
Petroleum  Refineries— Catalytic 
Cracking  (Ruid  and  other) 
Units,  Catalytic  Reforming 
Units,  and  Sulfur  Plant  Units  . 
Petroleum  Refineries — Other 

Sources  Not  Distinctly  List¬ 
ed*  . 


Schedule 

date 


11/15/00 

11/15/00 

11/15/00 

11/15/00 

11/15/00 

11/15/00 

11/15/97 

11/15/97 

11/15/97 

11/15/97 

11/15/94 

11/15/00 

11/15/00 

11/15/00 

12/31/92 

11/15/00 

11/15/97 

11/15/00 


11/15/97 


11/15/97 

11/15/00 

11/15/00 

11/15/97 

11/15/00 

11/15/00 

11/15/00 

11/15/00 

11/15/00 

11/15/00 

11/15/00 

11/15/00 

11/15/97 

11/15/97 

11/15/00 

11/15/97 


11/15/97 


11/15/97 


11/15/94 


Table  1,— Categories  of  Sources  Table  1  .—Categories  of  Sources 
OF  Hazardous  Air  Pollutants  of  Hazardous  Air  Pollutants 
AND  Regulation  Promulgation  and  Regulation  Promulgation 
Schedule  by  Industry  Group—  Schedule  by  Industry  Group— 
Continued  Continued 


Industry  group — Source  category* 


Liquids  Distribution: 

Gasoline  Distribution  (Stage  1)t 
Organic  Liquids  Distribution 

(Non-Gasoline) . 

Surface  Coating  Processes: 

Aerospace  Iridustries' . 

Auto  and  Light  Duty  Truck  (Sur¬ 
face  Coating) . 

Rat  VVood  Paneling  (Surface 

Coating) . 

Large  Appliance  (Surface  Coat¬ 
ing)  . 

Magnetic  Tapes  (Surface  Coat¬ 
ing)*  . 

Manufacture  of  Paints,  Coat¬ 
ings,  and  Adhesives . 

Met2kl  Can  (Surface  Coating)  .... 
Metal  Coil  (Surface  Coating)  .... 
Metal  Furniture  (Surface  Coat¬ 
ing)  . . . 

Miscellaneous  Metal  Parts  and 
Products  (Surface  Coating) ... 
PapBf  and  Other  Webs  (Sur¬ 
face  Coating) . 

Plastic  Parts  and  Products 

(Surface  Coating) . 

Printing.  Coating,  and  Dyeing  of 

Fabrics  . 

Printing/Publishing  (Surface 

Coating) . 

Shipbuilding  2md  Ship  Repair 

(Surface  Coating) . 

Wood  Furniture  (Surface  Coat¬ 
ing)  . 

Waste  Treatment  and  Disposal: 
Hazardous  Waste  Irrcineration  . 

Municipal  landfills . 

Publicly  Owned  Treatment 
Works  (POTW)  Emissions  .... 

Sewage  Sludge  Incineration . 

Site  Remediation  . 

Solid  Waste  Treatment,  Stor¬ 
age  and  Disposal  Facilities 

(TSDF) . 

AgricultureU  Chemicals  Produc¬ 
tion: 

4-Chloro-2- 

Methylphenoxyacetir?  Acid 

Production  . 

2,  4-D  Salts  and  Esters  Pro¬ 
duction  . . . . . 

4,  6-Dinitro-o-Cresol  Produc¬ 
tion  . . 

Captafol  Production  c  . 

Captan  Production  c . 

Chloroneb  Production . 

Chlorothalonil  Production  c . 

Dacthal  (tm)  Production  c . 

Sodium  Pentachlorophenate 

Production  . 

Tordon  (tm)  /teid  Production*: ... 
Fibers  Production  Processes: 
Acrylic  Fibers/Modacrylic  Rbers 

Production  . 

Rayon  Production  . 

Spandex  Production  . 


Schedule 

date 

11/15/94 

11/15/00 

11/15/94 

11/15/00 

11/15/00 

11/15/00 

11/15/94 

11/15/00 

11/15/00 

11/15/00 

11/15/00 

11/15/00 

11/15/00 

11/15/00 

11/15/00 

11/15/94 

11/15/94 

11/15/94 

11/15/00 

11/15/00 

11/15/95 

11/15/00 

11/15/00 

11/15/94 


1 1/1 5/97 

*^11/15/97 

11/15/97 

11/15/97 

11/15/97 

11/15/97 

11/15/97 

11/15/97 

11/15/97 

11/15/97 


11/15/97 

11/15/00 

11/15/00 


Industry  group— Source  category* 


Food  and  Agriculture  Processes: 
Baker's  Yeast  Manufacturing  .... 
Cellulose  Food  Ceising  Manu¬ 
facturing  . 

Vegetable  Oil  Production . 

Pharmaceutical  Production  Proc¬ 
esses: 

Pharmaceuticals  Production c  ... 

Polymers  and  Resins  Production: 

/Acetal  Resins  Production  . 

/terylonitrile-Butadiene-Styrene 

Production  . 

/Mkyd  Resins  Production . 

/Vnino  Resins  Production  . 

Boat  Manufacturing . 

Butadiene-Furfural  Cotrimer 

(R-11)' . 

Butyl  Rubber  Production . 

Carboxymethylcellulose  Pro¬ 
duction  . 

Celloph£ine  Production  . 

Cellulose  Ethers  Production  . 

Epichkxohydrin  Elastomers 

Production  . 

Epoxy  Resins  Production  r*  . 

Ethylene-Propylene  Rubber 

Production  . 

Rexible  Polyurethane  Foam 

Production  . 

Hypalon  (tm)  Production* . 

Maleic  /Anhydride  Copolymers 

Production  . 

Methylcellulose  Production . 

Methyl  Methacrylate-Acrylo- 
nitrile-Butadiene-Styrene  Pro¬ 
duction*  . 

Methyl  Methacrylate-Butadiene- 
Styrene  Terpolymers  Produc¬ 
tion*  . 

Neoprene  Production . 

Nitrile  Butadiene  Rubber  Pro¬ 
duction  . 

Non-Nylon  Polyamides  Produc¬ 
tion  . 

Nylon  6  Production  . 

Phenolic  Resins  Production . 

Polybutadiene  Rubber  Produc¬ 
tion*  . . . 

Polycarbonates  Production* . 

Polyester  Resins  Production  .... 
Polyethylene  Terephthalate 

Production  . 

Polymerized  Vinylidene  Chlo¬ 
ride  Production . 

Polymethyl  Methacrylate  Resins 

Production  . . 

Polystyrene  Production . 

Polysulfide  Rubber  Production* 
Polyvinyl  Acetate  Emulsions 

Production  . 

Polyvinyl  /Mcohol  Production  .... 

Polyvinyl  Butyral  Production  . 

Polyvinyl  Chloride  and  .Copoly¬ 
mers  Production . 

Reinforced  Rastic  Composites 
Production  . 


Schedule 

date 


11/15/00 

11/15/00 

11/15/00 


11/15/97 

11/15/97 

11/15/94 

11/15/00 

11/15/97 

11/15/00 

11/15/00 

11/15/94 

11/15/00 

11/15/00 

11/15/00 

11/15/94 

11/15/94 

11/15/94 

11/15/97 

11/15/94 

11/15/00 

11/15/00 


11/15/94 


11/15/94 

11/15/94 

11/15/94 

11/15/94 

11/15/97 

11/15/97 

11/15/94 

11/15/97 

11/15/00 

11/15/94 

11/15/00 

11/15/00 

11/15/94 

11/15/94 

11/15/00 

11/15/00 

11/15/00 

11/15/00 

11/15/97 
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Table  1  .—Categories  of  Sources  Table  1  .—Categories  of  Sources 
OF  Hazardous  Air  Pollutants  of  Hazardous  Air  Pollutants 
AND  Regulation  Promulgation  and  Regulation  Promulgation 

Schedule  by  Industry  Group—  Schedule  by  Industry  Group— 

Continued  •  Continued 


Industry  group — Source  category* 

Schedule 

date 

Styrene-ZVcrylonitrile  Production 

11/15/94 

Styrene-Butadiene  Rubber  and 

Latex  Production®  ..-..’.h 

■  11/15/94' 

Production  of  Inorganic  Chemi- 

cals: 

Ammonium  Sulfate  Produc- 

tion — Caprolactam  By- Prod- 

uct  Plants  . 

11/15/00 

Antimony  Oxides  Manufacturing 

11/15/00 

Chlorine  Production®  . 

11/15/97 

Chromium  Chemicals  Manufac- 

turing  . 

11/15/97 

Cyanuric  Chloride  Production  ... 

11/15/97 

Fume  Silica  Production . 

11/15/00 

Hydrochloric  Acid  Production  ... 

11/15/00 

Hydrogen  Cyanide  Production  .. 

11/15/97 

Hydrogen  Fluoride  Production  .. 

11/15/00 

Phosphate  Fertilizers  Produc- 

•  tion . 

11/15/00 

Phosphoric  Acid  Manufacturing 

11/15/00 

Quaternary  Ammonium  Com- 

pounds  Production  . 

11/15/00 

Sodium  Cyanide  Production . 

11/15/97 

Uranium  Fiexafluoride  Produc- 

tion . 

11/15/00 

Production  of  Organic  Chemicals: 

Synthetic  Organic  Chemical 

Manufacturing® . 

11/15/92 

Miscellaneous  Processes: 

11/15/92 

Aerosol  CarvFilling  Facilities  .... 

11/15/00 

Benzyltrimethylammonium 

Chloride  Production . 

11/15/00 

Butadiene  Dimers  Production  ... 

11/15/97 

Carbonyl  Sulfide  Production  . 

11/15/00 

Chelating  Agents  Production  .... 

11/15/00 

Chlorinated  Paraffins  Produc¬ 
tion «  . . . 

Chromic  Acid  Anodizings  . 

Commercial  Dry  Cleaning 
(Perchloroethylene) — ^T  rans- 

fer  Machines . 

Commercial  Sterilization  Facili¬ 
ties  s  . 

Decorative  Chromium  Electro¬ 
platings  . 

Dodecanedioic  Acid  Produc¬ 
tion®  . 

Dry  Cleaning  (Petroleum  Sol¬ 
vent)  . 

Ethylidene  Norbomene  Produc¬ 
tion®  . 

Explosives  Production  . 

Halogenated  Solvent  Cleaners  s 
Hard  Chromium  Electroplatings 

Hydrazine  Production  . 

Industrial  Cleaning 

(Perchloroethylene) — Dry-to- 

dry  machines . 

Industrial  Dry  Cleaning 
(Perchloroethylene)  Transfer 

Machir>es . 

Industrial  Process  Cooling  Tow- 

ersr . 

OBPA/1 .3-Dtisocyanate  Pro¬ 
duction®  . 

Paint  Stripper  Users  . 


Industry  group — Source  category* 

Schedule 

date 

Photographic  Chemicals  Pro¬ 
duction  . . . . . 

11/15/00 

Phthalate  Plasticizers  Produc¬ 
tion  . 

11/15/00 

Plywood/Peirticle  Board  Manu¬ 
facturing  . 

11/15/00 

Polyether  Polyols  Production  .... 

11/15/97 

Pulp  and  Paper  Production  . 

11/15/97 

Rocket  Engine  Test  Firing . 

11/15/00 

Rubber  Chemicals  Manufactur¬ 
ing  . . 

11/15/00 

Semiconductor  Manufacturing  .. 

11/15/00 

Symmetrical 

Tetrachloropyridine  Produc¬ 
tion®  . 

11/15/00 

Tire  Production  . 

11/15/00 

Wood  Treatment . 

11/15/97 

Categories  of  Area  Sources:<> 
Asbestos  Processing  . 

11/15/94 

Chromic  Acid  Anodizing  s . 

11/15/94 

Convnercial  Dry  Cleaniiig 
(Perchloroethylene)— Dry-to- 
Dry  Machines  . 

11/15/92 

Commercial  Dry  Cleaning 
(Perchloroethylene) — ^T  rans- 
fer  Machines . 

11/15/92 

Commercial  Sterilization  Facili¬ 
ties*  . 

11/15/94 

Decorative  Chromium  Electro¬ 
plating*  . 

11/15/94 

Halogenated  Solvent  Cleaners® 

11/15/94 

Hard  Chromium  Electroplating* 

11/15/94 

•  Only  major  sources  within  any  category 
shall  be  subject  to  emission  standards  under 
section  112  unless  a  finding  is  made  of  a 
threat  of  adverse  effects  to  human  health  or 
the  environment  for  the  area  sources  in  a  cat¬ 
egory.  All  listed  categories  are  exclusive  of 
any  specific  operations  or  processes  included 
under  other  categories  that  are  listed  sepa¬ 
rately. 

‘■Sources  defined  as  electric  utility  steam 
generating  units  under  section  112(a)(8)  shall 
not  be  subject  to  emission  standards  pending 
the  findings  of  the  study  required  under  sec¬ 
tion  112(n)(1). 

®  Equipment  handling  specific  chemicals  for 
these  categories  or  subsets  of'  these  cat¬ 
egories  are  subject  to  a  negotiated  standard 
for  equipment  leaks  contained  in  the  HON, 
which  was  proposed  on  December  31,  1992. 
The  hlON  includes  a  negotiated  standard  for 
equipment  leaks  from  the  SOCMI  category 
artd  20  non-SOCMI  categories  (or  subsets  of 
these  categories).  The  specific  processes  af¬ 
fected  within  the  categories  are  listed  in  sec¬ 
tion  XX.X0(c)  of  the  Mar^  6,  1991  Federal 
Register  notice  (56  FR  9315). 

<iA  finding  of  threat  of  adverse  effects  to 
human  beam  or  the  environment  was  made 
for  each  category  of  area  sources  listed. 

The  following  footnotes  apply  to  source  cat¬ 
egories  that  are  subject  to  court  ordered  pro¬ 
mulgation  deadlines  (differing  from  the  above 
listed  regulatory  deadlines)  in  accordance  with 
a  consent  decree  entered  in  Sierra  Club  v. 
Browner,  Case  No.  93-0124  (and  related 
cases)  (D.C.  Dist  Ct.). 

•Judicial  deadline:  02/28/94. 


11/15/00 

11/15/94 


11/15/92 

11/15/94 

11/15/94 

11/15/00 

11/15/00 

11/15/00 

11/15/00 

11/15/94 

11/15/94 

11/15/00 


11/15/92 


11/15/92 

11/15/94 

11/15/00 

11/15/00 


r  Judicial  deadline:  07/31/94. 
t  Judicial  deadline:  11/23/94. 

»  Judicial  deadline:  02/28/95. 

•Judicial  deadline:  04/30/95. 

)  Judicial  deadline:  05/31/95. 

■•Judicial  deadline:  06/30/95. 

■  Judicial  deadline:  07/31/95. 

Table  2. — Categories  of  Sources  of  Hazardous 
Air  Pollutants  and  Regulation  Promulgation 
Schedule  by  Regulatory  Deadlines 

Source  Categories  with  Emission  Standards 
Due  by  November  15, 1992 
Synthetic  Organic  Chemical  Manufacturing 
Commercial  Drycleaning 
(Perchloroethylene) — Dry-to-Dry 
Machines  * 

Commercial  Drycleaning 
(Perchloroethylene) — Transfer 
“  Machines  * 

Commercial  Drycleanli^ 
(Perchloroethylene) — Transfer  Machines 
Industrial  Drycleaning 
(Perchloroethylene) — Dry-to-Dry 
Machines 

Industrial  Drycleaning 
(Perchloroethylene) — Transfer  Machines 
Source  Categories  with  Emission  Standards 
Due  by  November  15, 1994 
*  Acrylonitrile-Butadiene-Styrene 
Production 
Aerospacq  Industries 
Asbestos  Processing  * 

Butyl  Rubber  Production 
Chromic  Acid  Anodizing 
Chromic  Acid  Anodizing  * 

Coke  Ovens:  Charging,  Topside  and  Door 
Leaks  (CAA  Mandated  l^omulgation  by 
December  31, 1992) 

Commercial  Sterilization  Facilities 
Commercial  Sterilization  Facilities  * 
Decorative  Chromium  Electroplating 
Decorative  Chromium  Electroplating  * 
Epichlorohydrin  Elastomers  Induction 
Epoxy  Resins  Production 
Ethylene-Propylene  Rubber  Production 
Gasoline  Distribution — Stage  1 
Halogenated  Solvent  Cleaners 
Halogenated  Solvent  Cleaners  * 

Hard  Chromium  Electroplating 
Hard  Chromium  Electroplating  * 

Hypalon  (TM)  Production 
Industrial  Process  Cooling  Towers 
Magnetic  Tapes  (Surface  Coating) 

Methyl  Methacrylate- Acrylonitrile- 
Butadiene-Styrene  Production 
Methyl  Methacrylate-Butadiene-Styrene 
Terpolymers  induction 
Neoprene  Production 
Nitrile  Butadiene  Rubber  Production 
Non-Nylon  Polyamides  Production 
Petroleum  Refineries — Other  Sources  Not 
Distinctly  Listed 

Polyethylene  Terephthalate  Production 
Polybutadiene  Rubber  Production 
Polystyrene  Production 
Polysulfide  Rubber  Production 
Printing/Publishing  (Surface  Coating) 
Secondary  Lead  Smelting 
Shipbuilding  and  Ship  Repair  (Surface 
Coatings) 

Solid  Waste  Treatment,  Storage.  &  Disposal 
Facilities  (TSDF) 

Styrene-Acrylonitrile  Production 
Styrene-Butadiene  Rubber  and  Latex 
Production 
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•t^bod  Furniture  (Surface  Coating) 

Source  Categories  with  Emission  Standards 
Due  by  I^ovember  15, 1997 
4-Chloro-2-Methylphenoxyacetic  Acid 
Production 

2,4-D  Salts  and  Esters  Production 
4,6-Dinitro-O-Cresol  Production 
Acetal  Resins  Production 
Acrylic  Fibers/Modacrylic  Fibers 
Production 

Amino  Resins  Production 
Butadiene  Dimers  Production 
Captafol  Production 
Captan  Production 
Chloroneb  Production 
Chlorothalonil  Production 
Chlorine  Production 
Chromium  Chemicals  Manufacturing 
Cyanuric  Chloride  Production 
Dacthal  (TM)  Production 
Ferroalloys  Production 
Flexible  Polyurethane  Foam  Production 
Hydrogen  Cyanide  Production 
Mineral  Wool  Production 
Non-Stainless  Steel  Manufacturing — 
Electric  Arc  Furnace  (EAF)  Operation 
Nylon  6  Production 
Oil  and  Natural  Gas  Production 
Petroleum  ReBnaries — Catalytic  Cracking 
(Fluid  and  Other)  Units.  Catalytic 
Reforming  Units,  and  Sulfur  Plant  Units 
Pharmaceuticals  Production 
Phenolic  Resins  Production 
Polycarbonates  Production 
Polyether  Polyols  Production 
Portland  Cement  Manufacturing 
Primary  Aluminum  Production 
Primary  Copper  Smelting 
Primary  Lead  Smelting 
Publicly  Owned  Treatment  Works  (POTW) 
Emissions  (CAA  Mandated  Promulgation 
by  November  15, 1995) 

Pulp  &  Paper  Production 
Reinforced  Plastic  Composites  Production 
Secondary  Aluminum  Production 
Sodium  Cyanide  Production 
Sodium  Pentachlorophenate  Production 
Stainless  Steel  Manufacturing — Electric 
Arc  Furnace  (EAF)  Operation 
Steel  Pickling— HCl  Process 
Tordon  (TM)  Acid  Production 
Wood  Treatment 
Wool  Fiberglass  Manufacturing 
Source  Categories  with  Emission  Standards 
Due  by  November  15,  2000 
Aerosol  Can-Filling  Facilities 
Alkyd  Resins  Production 
Alumina  Processing 
Ammonium  Sulfate  Production — 
Caprolactam  By-pwoduct  Plants 
Antimcmy  Oxides  Manufacturing 
Asphalt  Concrete  Manufacturing 
Asphalt  Processing 
Asphalt  Roofing  Manufacturing 
Asphalt/Coal  Tar  Application — ^Metal 
Pipes 

Auto  and  Light  Duty  Truck  (Surface 
Coating) 

Bakers  Yeast  Manufacturing 
Benzyltnmethylammonium  Chloride 
Production 
Boat  Manufacturing 
Butadiene-Furfural  Cotrimer  (R-11) 
Carbonyl  Sulfide  Production 
Carboxymethylcellulose  Production 
Cellophane  Production 


Cellulose  Ethers  Production 
Cellulose  Food  Casing  Manufacturing 
Chelating  Agents  Production 
Chlorinated  Paraffins  Production 
Chromiiun  Refiactories  Production 
Clay  Products  Manufacturing 
Colm  By-product  Plants 
Coke  Ovens:  Pushing,  Quenching  and 
Battery  Stacks 

Dodecanedioic  Acid  Production 
Dry  Cleaning  (Petroleum  Solvent) 

Engine  Test  Facilities 
Ethylidene  Norbomene  Production 
Explosives  Production 
Flat  Wood  Paneling  (Surface  Coating) 
Fume  Silica  Production 
Hazardous  Waste  Incinraation 
Hydrazine  Production 
Hydrochloric  Acid  Production 
Hydrogen  Fluoride  Production 
Industrial  Boilers 
Institutional/Commercial  Boilers 
Integrated  Iron  &  Steel  Manufacturing 
Iron  Foundries 

Large  Appliance  (Surface  Coating) 

Lead  Acid  Battery  Manufacturing 
Lime  Manufacturing 

Maleic  Anhydride  Copolynmers  Production 
Manufacture  of  Paints,  Coatings  & 
Adhesives 

Metal  Can  (Surface  Coating) 

Metal  Coil  (Surface  Coating 
Metal  Furniture  (Surface  Crating] 
Methylcellulose  Production 
Miscellaneous  Metal  Parts  &  Products 
(Surface  Crating) 

Municipal  Landfills 
OBP A/1, 3-Diisocyanate  Production 
Organic  Liquids  Distribution  (Non- 
Gasoline) 

Paint  Stripper  Users 
Paper  and  Other  Webs  (Surface  Coating) 
Phosphate  Fertilizers  Production 
Phosphoric  Acid  Manufactruing 
Photographic  Chemicals  Production 
Phthalate  Plasticizers  Production 
Plastic  Parts  and  Products  (Surface 
Crating) 

Plywood/Particle  Board  Manufacturing 
Polyester  Resins  Production 
Polymerized  Vinylidene  Chloride 
Production 

Polymethyl  Methacrylate  Resins 
Production 

Polyvinyl  Acetate  Emulsions  Production 
Polyvinyl  Alcohol  Production 
Polyvinyl  Butyral  Production 
Polyvinyl  Chloride  and  CopoljTners- 
Production 

Primary  Magnesium  Refining 
Printing,  Crating  &  Dyeing  of  Furies 
Process  Heaters 

Quaternary  Ammonium  Compounds 
Production 
Rayon  Production 
Rocket  Engine  Test  Firing 
Rubber  Chemicals  Manufacturing 
Semiconductor  Manufacturing 
Sewage  Sludge  Incineration 
Site  Remediation 
^pandex  Production 
Stationary  Internal  Combustion  Engines 
Stationary  Turbines 
Steel  Foundries 

Symmetrical  Tetrachloropyridine 
Production 


Taconite  Iron  Ore  Processing 
Tire  Production 

Uranium  Hexafluoride  Production 
Vegetable  Oil  Production 
*  Denotes  area  source  category 
[FR  Doc.  93-29513  Filed  12-2-93;  8;45  am) 
BILUNG  CODE  6560-50-P 


[ER-FRL-4706-11 

Environmental  Impact  Statements; 

Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

260-5076  OR  (202)  260-5075. 

Weekly  receipt  of  Environmental 

Impact  Statements  Filed  November  22. 

1993  through  November  26,  1993 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  930420,  Draft  EIS,  NPS,  CO. 
Bent’s  Old  Fort  Historic  Site,  General 
Management  Plan  and  Development 
Concept  Plan,  Implementation,  Santa 
Fe  Trail,  Otero  County,  CO,  Due: 
January  18, 1994,  Contact:  Don  Hill 
(719)  384-2596. 

EIS  No.  930421,  Final  EIS,  NPS.  UT. 
Timpanogos  Cave  National 
Monument  General  Management  and 
Development  Concept  Plans, 
Implementation,  American  Fork 
Canyon.  Utah  County,  UT,  Due: 
January  03, 1994,  Contact:  Sue  McGill 
(801)  756-5239. 

EIS  No.  930422,  Final  EIS,  BLM,  NV, 
Newmont  Gold  Quarry  Open-Pit  Mine 
and  Ore  Processing  Facihty 
Expansion  and  Operation,  Plan  of 
Operation  Approval,  NPDES  and  COE 
Section  404  Permits,  Eureka  and  Elko 
Counties,  NV,  Due:  January  03, 1994, 
Contact:  David  Vandenberg  (702)  753- 
0200. 

EIS  No.  930423,  Draft  EIS,  AFS,  NV, 
Jerritt  Canyon  Gold  Mine  Expansion 
Project,  Implementation,  Plan  of 
Operation  and  COE  Section  404 
Permit,  Humboldt  National  Forest, 
Mountain  City  Ranger  District,  Elko 
County,  NV,  Due:  January  18, 1994, 
Contact:  Don  Carpenter  (702)  763- 
6691. 

EIS  No.  930424,  Draft  EIS,  SCS,  WV. 
Upper  Buffalo  Creek  Watershed, 

Flood  Prevention  and  Watershed 
Protection,  Funding,  City  of 
Mannington,  Marion  County,  WV, 
Due:  January  18, 1994,  Contact:  RoUin 
Swank  (304)  291-4151. 

EIS  No.  930425,  Draft  EIS,  AFS,  WA, 
McCoy  Timber  Sales  and  Related 
Projects,  Implementation,  Gifford 
Pinchot  National  Forest,  Randle 
Ranger  District,  Lewis  and  Skamania 
Counties.  WA,  Due:  January  31, 1994, 
Contact:  Harry  Cody  (206)  497-7565. 

EIS  No.  930426,  Final  EIS,  FAA,  AZ, 
Phoenix  Sky  Harbor  International 


Federal  Register  /  Vol.  58,  No.  231  /  Friday,  December  3,  1993  /  Notices 


63955 


Airport  Master  Plan  Updated 
Improvements,  Runway  8L/26R 
Extension,  Fimding,  City  of  Phoenix, 
Maricopa  Coimty,  AZ,  Due:  January 
03, 1994,  Contact:  David  B.  Kessler 
(310)  297-1534. 

EIS  No.  930427,  Final  EIS,  BLM,  CA. 
Hollister  Oil  and  Gas  Leasing,  Land 
and  Resource  Management  Plan 
Amendment,  Implementation  and 
Applications  for  Permits  to,  Drill, 
Bakersfield  District,  Monterey,  San 
Benito,  Fresno,  Madera  emd  Merced 
Counties,  CA,  Due:  January  03, 1994, 
Contact:  Robert  Beehler  (408)  637- 
8183. 

EIS  No.  930428,  Draft  EIS.  BLM.  WY,  ' 
Newcastle  Resource  Management 
Plan,  Implementation,  Evaluating 
Alternatives  for  the  Use  of  Public 
Lemds  and  Resources  in  Portions  of 
Wyoming,  Crook,  Niobrara  and 
Weston  Counties,  WY,  Due:  March  04, 
1994,  Contact:  Floyd  Ewing  (307) 
746-4453. 

Amended  Notices 

EIS  No.  930394,  Draft  EIS,  UAF,  ID, 
Idaho  Training  Range,  Air-to-Ground 
Aircraft  Tactical  Training  Facilities 
within  the  Idaho  Air  National  Guard 
at  Gowen  Field  and  the  Composite 
Wing  Mountain  Home  Air  Force  Base, 
ID,  Due:  February  09, 1994,  Contact: 
Brenda  Cook,  BLM  (804)  764-3328  or 
Butch  Peugh,  UAF  (208)  384-3076 
Published  FR-11-12-93.  Due  Date 
Correction;  The  U.S.  Department  of 
Defense’s  U.S.  Air  Fdrce  and  the  U.S. 
Department  of  the  Interior’s  Bureau  of 
Lemd  Management  are  Joint  Lead 
Agencies  for  this  Project. 

Dated:  November  30, 1993. 

William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 

(FR  Doc.  93-29615  Filed  12-2-93;  8:45  ami 

BILUNG  CODE  6560-50-U 


[ER-FRL-4706-2] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  November  8, 1993  through 
November  1,2, 1993  piursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10, 1993  (50  FR  18392). 


Draft  EISs 

ERP  No.  D-AFS-G65057-NM  Rating 
E02,  Angostura  Diversity  Unit 
Vegetative  Management  Plan, 
Implementation,  Timber  Harvesting  and 
Regrowing,  Carson  National  Forest, 
Camino  Real  Ranger  District,  Taos 
County,  NM. 

Summary:  EPA  had  environmental 
objections  to  the  USFS’  preferred, 
alternative  and  requested  additional 
information  in  the  final  EIS  regarding 
the  selection  of  the  preferred  alternative, 
clarification  of  purpose,  wetland 
identification  and  impacts,  water 
quality  and  fishery  impacts  and  road 
construction. 

ERP  No.  D-AFS-L65201-OR  Rating 
EC2.  Eagle  Creek  Timber  Sale  and  Road 
Construction,  Implementation,  Mt. 

Hood  National  Forest,  Zigzag  and 
Estacada  Ranger  Districts,  Clackamas 
County,  OR. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
timber  sale’s  potential  impact  on  water 
quality.  Additional  information  was 
requested  regarding  maps,  monitoring, 
air  quality,  threatened  and  endangered 
species. 

ERP  No.  D-AFS-L65209-WA  Rating 
EC2,  Pebble  and  Little  Granite  Timber 
Sales,  Implementation,  Mmmtain 
Analysis  Area,  Okanogan  National 
Forest,  Tonasket,  Twisp  and  Winthrop 
Ranger  Districts,  Okanogan  County,  WA. 

Summary:  EPA  expressed 
environmental  concerns  regeirding  the 
sale’s  potential  impact  on  water  quality. 
Additional  information  was  requested 
on  air  quality,  threatened  and 
endangered  species,  road  closures,  and 
wetlands. 

ERP  No.  D-FAA-C51015-NJ  Rating 
EC2,  Newark  International  Airport 
Installation  and  Operation  of  an 
Instrument  Landing  System  on  Runway 
11,  Funding  and  Airport  Layout  Plan 
Approval,  Essex  and  Union  Covmties, 

NJ. 

Summary:  EPA  continued  to  express 
environmental  concerns  about  potential 
impacts  to  capacity.  Further,  the 
document  provides  insufficient 
information  to  evaluate  the  potential 
need  for  hazardous  waste  disposal  of 
material  to  be  excavated  during 
construction  of  the  proposed  project. 
Accordingly,  EPA  recommended  that 
the  final  EIS  present  additional 
information  to  address  these  concerns. 

ERP  No.  D-NPS-C80023-NY  Rating 
LOl,  Hamilton  Grange  National 
Memorial,  General  Management  Plan, 
Implementation,  New  York  County,  NY. 

Summary:  EPA  had  no  objections  to 
the  proposed  project. 

ERP  No.  DS-FHW-C40129-NY  Rating 
EC2,  NY-9A  Reconstruction  Project, 


Battery  Place  to  59th  Street  along  the 
western  edge  of  Manhattan,  New 
Information,  Funding  and  Approval  of 
Permits,  New  York  County,  NY. 

Summary:  EPA  expressed 
environmental  concerns  although  the 
scope  of  the  supplemental  draft  EIS  is 
limited  to  anomalies  in  the  traffic 
analysis.  The  final  EIS  needs  to  address 
water  quality,  hazardous  wastes,  air 
quality  analysis  and  noise  concerns 
raised  by  EPA  on  the  draft  EIS. 

Final  EISs 

ERP  No.  F-AFS-L65187-AK,  North 
Revilla  Project.  Long-Term  Timber  Sale 
Contract,  Implementation,  Tongass 
National  Forest,  ket(3iikan 
Administrative  Atea,  Ketchikan  Ranger 
District,  Revillagigedo  Island,  AK. 

Summary:  EPA  continued  to  have 
concerns  with  the  effect  of  the  action 
alternatives  on  water  quality  and 
fisheries.  EPA  believed  that  unresolved 
water  quality  monitoring  issues  will 
make  it  difficult  to  ensure  that  Alaska 
Water  Quality  Standards  are  met  and 
beneficial  uses  protected. 

ERP  No.  F-AFS-L65197-AK, 
Campbell  Timber  Sale,  Implementation, 
Tongass  National  Forest,  Stikine  Area, 
AK. 

Summary:  EPA  had  no  objection  to 
the  preferred  alternative  as  described  in 
the  final  EIS. 

Dated:  November  30, 1993. 

William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
(FR  Doc.  93-29616  Filed  12-2-93;  8:45  am] 

BILUNQ  CODE  6560-5(MJ 


[FRL-4806-3] 

Office  of  Environmental  Equity  Grants 
Program;  Solicitation  Notice  for  Fiscal 
Year  (FY)  1994  Environmental  Justice 
Grants  to  Community  Groups 

Important  Pre- Application  Information 

Pre-applications  must  be  postmarked 
no  later  Aan  February  4, 1994.  Pre¬ 
applications  will  serve  as  the  sole  basis 
for  evaluation  and  recommendation  for 
funding.  This  notice  contains  all 
information  and  forms  necessary  to 
submit  a  pre-application. 

Pre-applications  for  a  Federal  grant 
must  be  mailed  to  your  Environmental 
Protection  Agency  (EPA)  regional  office. 
(A  list  of  addresses  and  phone  numbers 
for  questions  is  included  at  the  end  of 
this  notice.)  EPA  expects  projects  to 
begin  by  June  1, 1994.  EPA  will  award 
grants  in  Fiscal  Year  1994  subject  to  the 
amount  of  appropriated  funds. 
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Purj^e  of  Notice 

This  notice^solicits  pre-applications 
from  any  conunimity  group  which  is 
eligible  under  applicable  statutory 
authorities,  (for  example,  commxmity- 
based/grassroots  organization,  school, 
education  agency,  college  or  university, 
and  non-profit  organization)  and  tribal 
government  for  grants  to  support  current 
and  new  projects  to  design, 
demonstrate,  or  disseminate  practices, 
methods,  or  techniques  which  address 
environmental  justice  concerns. 

Background 

In  June  of  1993,  the  Office  of 
Environmental  Equity  of  the 
Environmental  Protection  Agency  (EPA) 
was  delegated  granting  authority  to 
solicit  projects,  select  suitable  projects 
from  among  those  proposed,  supervise 
such  projects,  evaluate  the  results  of 
projects,  and  disseminate  information 
on  the  effectiveness  of  the  projects,  and 
feasibility  of  the  practices,  methods, 
techniques  and  processes  in 
environmental  justice  areas.  Each 
instrument  approved  under  the 
environmental  equity  delegation  must 
be  consistent  with  the  Federal  Grant  and 
Cooperative  Agreements  Act  of  1977, 
Public  Law  95-24,  as  amended,  31 
U.S.C.  6301;  Title  40  of  the  Code  of 
Federal  Regulations,  parts  30,  31,  33,  40, 
45  and  47,  as  appropriate;  and  existing 
media-specific  regulations  pertinent  to 
the  statement  of  work. 

In  its  1992  report.  Environmental 
Equity;  Reducing  Risk  for  All 
Commimities,  EPA  foimd  that  people  of 
color  and  low-income  communities 
experience  higher  than  average 
exposure  to  toxic  pollutants  ffian  the 
general  population.  The  Office  of 
Environmental  Equity  is  interested  in 
helping  these  communities  to  identify 
and  assess  these  pollution  sources,  to 
implement  environmental  awareness 
and  training  programs  for  affected 
residents  and  work  with  local 
stakeholders  (commxmity-based 
organizations,  academia,  industry,  local 
governments)  to  devise  strategies  for 
environmental  improvements. 

Fiscal  Year  1994  will  be  the  first  year 
of  the  grants  program  with  the  amount 
of  awards  up  to  $10,000  per  grant.  Each 
of  EPA 's  10  regions  will  have 
approximately  $50,000  for  grants  with  a 
Federal  share  of  $10,000  or  less. 
Recipients  will  be  required  to  provide  at 
least  a  5%  match  as  explained  in 
Section  H  of  this  announcement. 

FUNDING 

The  Office  of  Environmental  Equity 
has  approximately  $500,000  for  this 
grants  program  in  Fiscal  Year  1994.  EPA 


will  award  grants  based  on  the  merits  of 
the  pre-application  and  the  availability 
of  funds. 

Eligible  Activities 

A.  Whut  Is  the  Purpose  of  the  Grants 
Program? 

The  purpose  of  the  grants  program  is 
to  provide^financial  assistance  and 
stimulate  a  public  purpose  by 
supporting  projects  to  any  affected 
community  group  (for  example, 
commimity-based/grassroots 
organization,  school,  education  agency, 
college  or  imiversity,  and  non-profit 
organization)  and  tribe  who  engage  or 
plan  to  carry  out  projects  to  address 
environmental  justice  issues.  Projects 
that  focus  on  the  design,  methods,  and 
techniques  to  evaluate  and  solve 
environmental  justice  issues  of  concern 
to  affected  commimities  will  be  given 
priority.  Funds  can  be  used  to  develop 
a  new  activity  or  to  substantially 
improve  the  quaUty  of  existing  ones. 

B.  What  Specific  Activities  Will  be 
Eligible  to  Receive  Funding? 

The  eligible  environmental  justice 
activities  shall  include,  but  not  be 
limited  to: 

1.  Design  and  demonstration  of  field 
methods,  practices,  and  techniques, 
including  assessment  and  analysis  of 
environmental  justice  conditions  and 
problems  (for  example,  socioeconomic 
impact  studies,  natural  resource  clean¬ 
up  efforts); 

2.  Projects  to  imderstand,  assess  or 
address  specific  local  environmental 
justice  issues  or  problems  (for  example, 
reforestation  efforts,  monitoring  of 
socioeconomic  changes  in  a  commimity 
as  a  result  of  an  environmental  abuse); 

3.  Demonstration  or  dissemination  of  . 
environmental  justice  information, 
including  development  of  equity 
educational  tools  and  materials  (for 
example,  developing  or  supplementing 
existing  community  newsletters); 

4.  Provision  of  environmental  justice 
training  or  related  education  for  ''  ' 
community  residents,  teachers,  faculty, 
or  related  personnel  in  a  specifie 
geographic  area  or  region  (for  example 
workshops,  awareness  conferences);  and 

5.  Obtain  technical  expert 
consultation  to  access,  analyze,  and 
interpret  public  environmental  data  for 
a  specific  geographic  area  or  region  (for 
example,  ^ographic  Information 
Systems  (GIS),  Toxic  Release  Inventory 
(TRI)  and  other  databases). 

Priority  will  be  given  to  those  projects 
which  will  help  improve  the 
environmental  quality  of  affected 
communities  by  developing:  (A)  An 
environmental  justice  project,  activity. 


method,  or  technique  which  may  have 
wide  application;  (B)  a  practice, 
method,  or  technique  which  enhances 
skills  in  addressing  environmental 
justice  issues  and  problems;  (C)  an 
environmental  justice  education 
practice,  method,  or  technique  which 
addresses  environmental  justice  issues; 
and  (D)  an  environmental  justice  project 
or  activity  which  estabfishes  or  expands 
information  systems  for  local 
communities. 

C.  How  Does  EPA  Define  Environmental 
Justice  Under  the  Environmental  Justice 
Grants  Program? 

Environmental  justice  is  the  fair 
treatment  of  people  of  all  races,  cultures 
and  income  with  respect  to  the 
development,  implementation  and 
enforcement  of  environmental  laws, 
regulations  and  policies.  Fair  treatment 
means  that  no  racial,  ethnic  or 
socioeconomic  group  should  bear  a 
disproportionate  share  of  the  negative 
environmental  consequences  resulting 
from  the  operation  of  industrial, 
municipal,  and  commercial  enterprises 
and  from  the  execution  of  federal,  state 
and  local,  and  tribal  programs  and 
policies.  Environmental  justice  seeks  to 
ensure  that  the  communities,  private 
industry,  local  governments,  states, 
tribes,  federal  government,  grass-roots 
organizations,  and  individuals  act 
responsibly  and  ensure  environmental 
protection  to  all  communities. 
Environmental  justice  projects  or 
activities  should  enhance  critical 
thinking,  problem  solving,  and  effective 
decision-making  skills.  Environmental 
justice  efforts  may  include,  but  are  not 
necessarily  limit^  to  enhancing  the 
gathering,  observing,  measuring, 
classifying,  experimenting  and  other 
data  gathering  techniques  that  assist 
individuals  in  discussing,  inferring, 
predicting,  and  interpreting  information 
about  environmental  justice  issues  and 
concerns.  Environmental  justice  projects 
should  engage  and  motivate  individuals 
to  weigh  various  issues  to  make 
informed  and  responsible  decisions  as 
they  work  to  address  environmental 
inequities. 

EPA  is  interested  in  funding 
environmental  justice  activities  that  go 
beyond  providing  information  to 
community  groups  or  citizens. 
Dissemination  of  environmental  justice 
information,  by  itself,  is  not  an 
environmental  justice  project,  although 
such  information  may  be  an  essential 
element.  Environmental  justice 
information  provides  facts  or  opinions 
about  environmental  justice  issues  or 
problems,  but  does  not  necessarily 
enhance  critical  thinking,  problem 
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solving,  or  effective  decision-making 
skills. 

D.  Who  May  Submit  Pre-Applications 
and  May  an  Applicant  Submit  More 
Than  One? 

Any  affected  community  group  (for 
example,  community-bas^/grassroots 
organization,  school,  education  agency, 
college  or  imiversity,  and  non-profit 
organization)  and  tribal  government  “ 
may  submit  a  pre-application  upon 
publication  of  this  solicitation. 

No  organization  can  have  two  grants 
for  the  same  project  at  one  time.  EPA 
will  consider  only  one  pre-application 
for  a  given  project.  Organizations  may 
submit  more  than  one  pre-application  as 
long  as  the  pre-applications  are  for 
separate  and  distinct  projects  or 
activities. 

E.  May  an  Individual  Apply? 

No.  Only  non-profit  organizations, 
community  groups,  institutions  and 
tribal  governments — ^not  individuals — 
are  eligible.  Individuals  may  have  their 
organizations,  institutions,  government 
or  association  apply.  The  qualifications 
of  those  individuals  participating  in  the 
proposed  project  will  be  an  important 
factor  in  the  selection  process. 
Organizations  must  be  incorporated  to 
receive  funds. 

Funding  Priorities 

F.  What  Type  of  Projects  Will  Have  the 
Best  Chance  of  Being  funded? 

To  increase  the  chance  of  successfully 
competing  for  funding,  the  applicant’s 
project  should  meet  the  following 
objective  and  criteria. 

1.  The  project  should  meet  one  or 
more  of  the  following  EPA  objectives; 

a.  To  facilitate  communication, 
information  exchange,  and  community 
partnerships:  and/or 

b.  To  motivate  the  general  public  to  be 
more  conscious  of  environmental  justice 
issues,  resulting  in  action  to  address 
these  issues. 

2.  The  project  should  also  develop 
and  demonstrate  an  environmental 
justice  practice,  method,  or  technique 
which: 

a.  May  have  wide  application;  and 

b.  Addresses  an  environmental  justice 
issue  which  is  of  a  high  priority. 

The  items  discussed  above  are  relative 
and  can  be  defined  differently  among 
various  schools,  communities,  tribes, 
states,  or  geographic  regions.  Therefore, 
the  degree  to  which  a  project  addresses 
a  high  priority  environmental  justice 
issue  will  vary  and  must  be  defined  by 
applicants  according  to  their  local 
environmental  justice  concerns. 

Each  pre-application  should  define 
these  terms  as  they  relate  to  the  specific 


project  and  include  a  succinct 
explanation  of  how  the  project  can  serve 
as  a  model  in  other  settings,  and  how  it 
addresses  a  high-priority  environmental 
justice  issue. 

3.  The  project  should  alsjQ  focus  on 
one  or  more  of  the  following  items: 

a.  Necessary  improvements  in 
communication  and  coordination, 
identified  by  the  applicant,  among 
existing  local,  state,  tribal  and  federal 
environmental  programs: 

b.  Promoting  equity  in  the  local 
community  by  increasing  educational 
information  for  people  of  color  and  low- 
income  populations:  or 

c.  Teaching  about  risk  reduction, 
pollution  prevention,  or  geographic 
protection  as  potential  strategies  for 
addressing  environmental  justice 
problems  or  issues.  (These  terms  are 
defined  below  in  Supplemental 
Information). 

G.  How  Much  Money  May  Be  Requested 
and  What  Size  Grant  Application  Has  * 
the  Best  Chance  of  Being  Funded: 

The  ceiling  for  any  one  grant  is 
$10,000  in  Federal  funds,  EPA’s  10 
regional  offices  will  award  grants.  For 
Fiscal  Year  1994,  EPA  strongly 
encourages  applicants  to  request  grants 
between  $2,000  and  $5,000  in  Federal 
funding. 

H.  Are  Matching  Funds  Required? 

Yes.  Federal  funds  for  projects  shall 
not  exceed  95%  of  the  total  cost  of  such 
projects.  EPA  encourages  non-Federal 
matching  shares  of  greater  than  5%.  The 
non-Federal  share  of  project  costs  may 
be  provided  in  cash  or  by  in-kind 
contributions  and  other  non-cash 
support.  In-kind  contributions  often 
include  salaries  or  other  verifiable  costs. 
In  the  case  of  salaries,  applicants  may 
use  either  minimiun  wage  or  fair  market 
value.  The  proposed  match,  including 
the  value  of  in-kind  contributions,  is 
subject  to  negotiation  with  EPA.  All 
grants  are  subject  to  audit,  so  the  value 
of  in-kind  contributions  must  be 
carefully  docximented. 

The  matching  (non-Federal)  share  is  a 
percentage  of  the  entire  cost  of  the 
project.  For  example,  if  the  total  project 
cost  is  $5,264  then  the  Federal  portion 
can  be  no  more  than  $5,000,  which  is 
95%  of  the  total  project  cost.  For  this 
example,  the  grant  recipient  would  be 
required  to  provide  $264  for  the  project. 
The  amovmt  of  non-Federal  funds, 
including  in-kind  contributions,  must 
be  briefly  itemized  in  Block  15  of  the 
pre-application  form  (SF  424)  included 
at  the  end  of  this  notice.  Among  other 
things,  EPA  funds  can  not  be  used  as 
matching  funds  for  other  Federal  grant 


match  requirements,  for  construction,  or 
bujdng  furniture. 

The  Pre- Application 

1.  What  is  a  Pre-application? 

A  pre-appUcation  is  the  “Application 
for  Federal  Assistance”  form  (Standard 
Form  424  or  SF  424)  and  a  work  plan 
(described  below).  These  documents 
contain  all  the  information  EPA  needs 
to  evaluate  the  merits  of  your  pre¬ 
application.  Applicants  will  not  be 
asked  to  submit  additional  information 
to  support  their  projects,  except  that 
finalists  may  be  asked  to  submit  various 
Federally  required  forms  necessary  to 
complete  a  formal  application  (for 
example,  a  “Certification  Regarding 
Debarment,  Suspension,  and  Other 
Responsibility  Matters”  form).  ' 

/.  How  Must  the  Pre-application  Be 
Submitted  and  Specifically  What  Must 
the  Standard  Form  ( SF)  424  and  Work 
Plan  Include? 

The  applicant  must  submit  one 
original-signed  by  a  person  authorized 
to  receive  funds  for  Ae  applicant-and 
two  copies  of  the  pre-application 
(double-sided  copies  encouraged).  Pre- 
applications  must  be  reproducible  (for 
example,  stapled  once  in  the  upper  left 
hand  comer,  on  white  paper,  and  with 
page  numbers  in  the  upper  right  hand 
comer).  Pre-applications  may  not 
include  brochures,  video  tapes,  or  any 
other  material  not  described  in  Question 
J.2. 

As  described  above,  a  pre-application 
contains  an  SF  424  and  a  work  plan. 

The  following  describes  what  an  SF  424 
and  a  work  plan  are  and  what  they  must 
contain. 

1.  Application  for  Federal  Assistance 
(SF  424).  An  SF  424  is  an  official  form 
required  for  all  Federal  grants.  A 
completed  SF  424  must  be  submitted  as 
part  of  your  pre-application.  This  form, 
along  with  instructions  are  included  at 
the  end  of  this  notice. 

2.  Work  Plan.  A  work  plan  describes 
the  applicant’s  proposed  project.  Work 
plans  must  be  no  more  than  5  pages 
total.  One  page  is  one  side  of  a  single¬ 
spaced  typed  page.  The  pages  must  be 
letter  size  (8  1/2  x  11),  with  normal  type 
size  (10  or  12  cpi)  and  at  least  1" 
margins.  The  only  appendices  and 
letters  of  support  that  EPA  will  accept 
are  a  budget,  resumes  of  key  personnel, 
and  commitment  letters. 

Work  plans  must  be  submitted  in  the 
format  described  below.  The 
percentages  next  to  the  items  are  the 
weights  EPA  will  use  to  evaluate  the 
applicant’s  work  plan.  Please  note  that 
certain  sections  are  given  greater  weight 
than  others. 
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Definitions 

•  Affected  communities — ^individuals 
or  groups  of  individuals  which  are 
subject  to  an  actual  or  pptential  health, 
economic,  or  environmental  threat 
arising  from,  or  which  arose  from, 
polluting  source(s),  or  proposed 
polluting  source(s).  An  example  of 
affected  parties  include  individuals  who 
live  near  polluting  sources  and  whose 
health  is  or  may  Im  endang~ered  or 
whose  economic  interest  are  directly 
threatened  or  harmed. 

•  People  of  color  community— & 
population  that  is  classified  hy  the  U.S. 
Bureau  of  the  Census  as  African 
American,  Hispanic  American,  Asian 
and  Pacific  American.  American  Indian. 
Eskimo.  Aleut  and  other  non-white 
persons,  whose  composition  is  at  least 
25%  of  the  total  population  of  a  defined 
area  or  jurisdiction. 

•  Low-income  community — a 
population  that  is  classified  by  the  U.S. 
Bureau  of  the  Census  as  having  an 
aggregated  mean  income  level  for  a 
family  of  four  that  correlates  to  $13,359, 
adjusted  through  the  poverty  index 
using  a  standard  of  living  percentage 
change  where  applicable,  and  whose 
composition  is  at  least  25%  of  the  total 
population  of  a  defined  area  or 
jurisdiction. 

•  Tribe — all  federally  recognized 
American  Indian  tribes,  pueblos,  and 
rancherios,  and  Alaska  Native  Villages. 
Although,  as  used  in  this  notice,  the 
term  tribe  refers  to  only  "federally 
recognized"  indigenous  peoples,  “state 
recognized”  indigenous  peoples  are  able 
to  apply  for  grants  as  "other  eligible 
grass-roots  organizations"  as  long  as 
they  are  incorporated. 

•  Education  agency— any  education 
agency  as  defined  in  section  198  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (20  U.S.C.  3381)  and  shall 
include  any  tribal  education  agency. 

•  Non-profit  organization — an 
organization,  association,  or  institution 
described  in  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1986,  which  is 
exempt  from  taxation  pursuant  to  the 
provisions  of  section  501(a)  of  such 
Code. 

•  Risk  reduction — the  process  of 
estimating  and  comparing  the 
dimensions  and  characteristics  of  risks, 
and  determining  the  feasibility  and 
costs  of  reducing  them,  to  determine 
which  future  actions  to  take  to  achieve 
the  greatest  reduction  of  the  most 
serious  threats 


•  Pollution  prevention — the  reduction 

or  elimination  of  pollutants  through 
increased  efficiency  in  the  use  of  raw 
materials,  energy,  water,  or  other 
resources;  or  the  protection  of  natural 
resources  by  conservation.  Pollution 
prevention  measures  may  reduce  the 
amovmt  of  pollutants  released  into  the 
environment  as  well  as  the  hazards  to 
public  health  and  the  environment  from 
such  releases.  ' 

•  Geographic  protection — efforts  to 
manage  environmental  problems  that 
are  specific  to  the  characteristics  of  a 
geographic  region. 

Jonathan  Z.  Cannon, 

Assistant  Administrator,  Office  of 
Administration  and  Resources  Management. 

Contact  Names  and  Addresses 
Region  1 

Primary  Contact:  James  Younger, 

USEPA  Region  1,  John  F.  Kennedy 
Federal  Building,  One  Congress 
Street,  10th  Floor  OCR,  Boston,  MA 
02203;  617/565-3427 
Secondary  Contact:  Rhona  Julien,  617/ 
573-9655 

Region  2 

Primary  Contact:  Lillian  Johnson, 
USEPA  Region  2  (2AWM),  Javits 
Federal  Building.  26  Federd  Plaza, 
New  York,  NY  10278;  212/264-7054 
Secondary  Contact:  Natalie  Loney,  212/ 
264-0002 

Region  3 

Primary  Contact:  Mary  Zielinski, 

USEPA  Region  3  (3PM-71),  841 
Chestnut  Bviilding,  3DA00, 
Philadelphia,  PA  19107-4431;  215/ 
597-6795 

Secondary  Contact:  Dominique 
Luekenhoff,  215/597-6529 

Region  4 

Primary  Contact:  Vivian  Malone  Jones, 
USEPA  Region  4.  345  Courtland 
Street,  N.E.,  Atlanta,  GA  30365;  404/ 
347-4294 

Secopdary  Contact:  Hector  Buitrago, 
404/347-2200 

Region  5 

Primary  Contact:  Dr.  William  H. 
Sanders,  USEPA  Region  5  (S-14J),  77 
West  Jackson  Boulevard.  Chicago,  IL 
60604-3507; 312/353-3808 
Secondary  Contact:  Ethel  Crisp,  312/ 
353-3808 

Region  6 

Primary  Contact:  Beverly  Negri,  USEPA 
Region  6  (6M-P),  1445  Ross  Avenue, 


Dallas,  Texas  75202-2733;  214/655- 
6518 

Secondary  Contact  Lynda  Carroll.  214/ 
655-6500 

Region  7 

Primary  Contact:  Hattie  Thomas,  USEPA 
Region  7,  726  Minnesota  Avenue, 
Kansas  City,  KS  66101;  913/551-7003, 
1-800-223-0425 

Secondary  Contact:  Richard  Sumpter, 
913/551-7661 

Region  § 

Primary  Contact:  Elmer  Chenault, 

USEPA  Region  8.(HWM-FF),  999  18th 
Street,  suite  500,  Denver,  CO  80202- 
2405; 303/294-1982 
Secondary  Contact:  Tempa  Graves,  303/ 
294-1982 

Region  9 

Primary  Contact:  Lori  Lewis.  USEPA 
Region  9  (E-1),  75  Hawthorne  Street. 
San  Francisco,  CA  94105;  415/744- 
1561 

Secondary  Contact:  Carla  Moore,  415/ 
744-1943 

Region  10 

Primary  Contact:  Robin  Meeker,  USEPA 
Region  10  (MD-142).  1200  Sixth 
Avenue,  Seattle.  WA  98101;  206/553- 
8579 

Secondary  Contact;  Joyce  Crosson,  206/ 
553-4029 

Headquarters 

For  further  information,  contact: 
Office  of  Environmental  Equity,  USEPA 
(3103),  401  M  Street,  SW.,  Washington, 
DC  20460;  1-800-962-6215. 

States  and  Territories  by  Region 
Region  1 

Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island, 
Vermont. 

Region  2 

New  Jersey,  New  York,  Puerto  Rico, 
Virgin  Islands. 

Region  3 

Delaware,  District  of  Columbia, 
Maryland,  Pennsylvania,  Virginia,  West 
Virginia. 

Region  4 

Alabama,  Florida,  Georgia,  Kentucky, 
Mississippi.  North  Carolina,  South 
Carolina.  Tennessee. 
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Region  5 

niinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin. 

Region  6 

Arkansas,  Louisiana,  New  Mexico, 
Oklahoma,  Texas. 


Region  7 

Iowa,  Kansas,  Missouri,  Nebraska. 
Region  8 

Colorado,  Montana,  North  Dakota, 
South  Dakota,  Utah,  Wyoming. 


Region  9 

Arizona,  California,  Hawaii,  Nevada, 
American  Samoa,  Guam. 

Region  10 

Alaska,  Idaho,  Oregon,  Washington. 
aauNQ  CODE  aseo-so-p 
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APPUCATION  FOR 


OMB  Approval  No.  0348-0043 


FEDERAL  ASSISTANCE 

2.  DATE  SUBMITTED 

Applicant  Identilier 

1.TYPEOFSUBMBSION:  ’ 

Appticalion  Preapplicaiion  > 

□  Constructioo  .  q  ConstruCfcn 

□  Non-Constmcbon  □  Non-Constmction 

3.  DATE  RECEIVED  BY  STATE 

State  Appficaoon  Identilier 

4.  DATE  RECEIVED  BY  FEDERAL  AGENCY 

Federal  Identifior 

S.  APPLICANT  INFORMATION 


LagalName: 


Address  ^neoily.oounOi  *M*.  jedigandif' 


6.  EMPLOYER  lOENTIFICATtON  NUMBER  (E»0: 


n 


8.  TYPE  OF  APPLICATION: 

□  New  □  CorwirKiaiion 

II  Revision,  enter  appropnaie  lener(s)  in  box(es) 


□  Revision 


□  □ 


A.  Increase  Award  B.  Decrease  Award  C.  Increase  Duration 
D.  Decrease  Duration  Other  (sptdfyf: 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


Stan  Date 


TITLE; 


12.  AREAS  AFFECTED  BY  PROJECT  (Oties.  Counties.  States,  etc): 


13.  PROPOSED  PROJECT 


Ending  Date 


Organizational  Unic  . 


Name  and  telephone  number  o(  person  to  be  contacted  on  manars  involving  this 
appticalion  fgnmenmeedut 


7.  TYPE  OF  APPLICANT:  (enter  appmpaate  tetter  in  box) 


□ 


A.  State 

H. 

B.  County 

1. 

C.  Municipal 

J. 

D.  Township 

K. 

E.  Interstate 

L. 

F.  Intermunidpal 

M 

G.  Special  District 

N. 

9.  NAME  OF  FEDERAL  AGENCY: 


11.  DESCRIPTIVE  TITLE  OF  APPUCANTS  PROJECT: 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a.  Applicant 


b.  Project 


1  IS.  ESTIMATED  FUNDING:  | 

a.  Federal 

S 

.00 

b.  Applicant 

s 

.00 

c.  State 

s 

.00 

d.  Local 

$ 

.00 

e.  Other 

.00 

1.  Program  Income 

8 

-  .00 

g  TOTAL 

$ 

.00 

16.  IS  APPUCATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE  ORI^R| 
12372  PROCESS? 

a  YES.  THIS  PREAPPLCATION/APPLICATION  WAS  MADE  AVAILABLE 
TO  THE  STATE  EXECUTIVE  ORDER  12372  PROCESS  FOR 
REVIEW  ON: 


DATE 


b.  NO.  □  PROGRAM  IS  NOT  COVERED  BY  E.0. 12372 

□  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR 
REvew 


17.  B  THE  APPLICANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
□  Yes  N  ‘Yes.*  attach  an  explanation.  □  No 


16.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BEUEF,  ALL  DATA  IN  THB  APPUCATION/PREAPPUCATION  ARE  TRUE  AND  CORRECT.  THE  DOCUMENT  HAS 
BEEN  DULY  AUTHORtZEO  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPLICANT  WIU  COMPLY  WITH  THE  ATTACHED  ASSURANCES  IF  THE 
ASSISTANCE  B  AWARDED. 


a.  Type  Name  of  Authorized  Representative 


.  b.  Title 


d.  Signature  ol  Authorized  Representative 


Prwioiis  EdiliM  UMbla 
Aulhorizad  lor  Local  Raproduchon 


c.  Telephone  Number 


e.  Date  Signed 


SUndaie  Form  424  (REV  aeZ) 
PraaolM  by  ONB  Circular  A-m 
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Irffift'AMil 
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INSTRUCTIONS  FOR  THE  SF  424 


Public  reporting  burden  for  this  colkctioa  of  inforraaikM  is  estimaied  lo  avenge  45  minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and 
reviewing  the  colleciioii  of  information.  Send  coouaents  regar£i%  the  twrdea  estireaie  or  any  other*aspect  of  this  collection 
of  information,  including  suggestions  for  reducing  this  burden,  to  the  Office  of  Management  and  Budget.  Paperwork 
Redaction  Project  (0348-0043).  Washingtoo,  OC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFHCE  OF  MANAGEMENT  AND  BUDGET, 
SEND  IT  TO  THE  ADDRESS  PRO VIDED  BY  THE  SPONSORING  AGENCY. _ 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplicaiions  and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certirication  that  States  which  have  established  a  review  and 
comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program  to  be  inciuded  in  their  process,  have 
been  given  an  opportunity  to  review  the  applicant's  submission. 


hem;  Entry; 

1.  Self-ex{4anatory. 

2.  Date  application  submiued  to  FedeT:4  agency  (or  State  if 
applicable)  &  applicant's  control  number  (if  applicable). 

3.  Slate  use  only  (if  applicable). 

4.  If  this  applicatioa  is  to  condflue  or  revise  an  existing 
award,  enter  present  Federal  kteniifier  number.  If  for  a 
new  project,  leave  blank. 

S  Legal  name  of  appl  icant,  name  of  primary  organizadoital 
unit  which  will  undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and  telephone  number 
of  the  person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identificauon  Number  (EDM)  as  assigned 
by  the  Interoai  Revenue  Service. 

7  Enter  the  appropriate  letter  in  the  space  provided. 

8.  Check  appropriate  box  and  enter  appropriate  letierfs)  in 
the  spacefs)  provided; 

—  "New”  means  a  new  assistance  award. 

—  “Cootimaiion"  means  an  extension  for  an  additioRal 
funding/budget  period  for  a  project  with  a  projected 
completion  date. 

—  “Revision”  means  any  change  in  die  Federal 
Government's  financia]  obligatioo  or  contingent 
liability  from  an  existing  obligation. 

9.  Name  of  Federal  agency  firom  which  assistance  is  being 
requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance  number 
and  title  of  the  program  under  which  assistance  is 
requested. 

11.  Enter  a  brief  descr^Tiive  title  of  the  project.  If  AOR 
than  one  program  is  Involved,  you  should  append  an 
explanation  on  a  separate  sheet  U appiopriate  (e.g., 
construction  or  real  propeity  projects),  attach  a  map 
showing  project  location.  For  preapplicaiions,  use  a 
separate  sheet  to  provide  a  summary  description  of 
this  project 


Item;  Entry: 

12.  List  only  the  largest  political  entities  affected  (e.g..  State, 
counties,  cities). 

13.  Setf-explanaiory. 

14.  List  the  apjdicani's  Congressional  Distria  and  any 
District(s)  affected  by  the  program  or  project 

15.  Amount  requested  or  to  be  contributed  duriitg  the  first 
fonding/budget  period  by  each  concrihutor.  Vdue  of  in- 
kind  contributions  should  be  included  on  approixiate  lines 
as  apfdicable.  If  the  action  will  result  in  a  dollar  change  to 
an  existing  award,  indicate  only  the  amount  of  the  change. 
For  decreases,  enclose  the  amounts  m  parentheses.  If  both 
basic  and  supplemental  amounts  are  irKluded,  show 
breakdown  on  an  attached  sheet.  For  multiple  program 
funding,  use  totals  and  show  breakdown  using  same 
categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point  of 
Contact  (SPOC)  for  Federal  Executive  Order  12372  lo 
detennine  whether  the  application  is  subject  to  the  State 
miergovemmental  review  process. 

1 7.  This  question  applies  to  the  applicant  organization,  not 
the  person  who  signs  as  the  authorized  representative. 
Categories  of  debt  include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of  the 
applicant  A  copy  of  the  governing  body's  authorization 
for  you  to  sign  this  application  as  official  representative 
nrast  be  on.  file  in  the  applicant's  office.  (Certain  Federal 
agencies  may  require  that  this  authorization  be  submitted 
as  part  <Athe  application.) 


SF  424  Back  (Bev.  4-93 


IFR  Doc.  93-29278  Filed  12-2-93;  8:45  am) 
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[FRL-4809-4] 

Postponement  of  the  Meeting  of  the 
Environmental  Requirements  for  Local 
Governments  Policy  Dialogue 
Advisory  Committee 

The  Environmental  Requirements  for 
Local  Governments  Policy  Dialogue 
Advisory  Committee  and  the  Small 
Town  Task  Force  meetings  scheduled 
for  December  7-9, 1993^  at  the 
Governor’s  House  Holiday  Inn  in 
Washington,  DC,  has  been  postponed. 
The  meeting  was  announced  in  the 
Federal  Register  on  November  9, 1993 
at  58  FR  59463.  No  meeting  will  occur 
on  December  7-9.  When  the  new  date 
and  time  for  this  meeting  are 
established,  it  will  be  annoimced  in  a 
separate  notice. 

For  more  information,  the  public  may 
contact  the  Designated  Federal  Officer, 
Denise  Zabinski,  at  (202)  260-4719. 
Shelley  H.  Metzenbaum, 

Associate  Administrator,  Office  of  Regional 
Operations  and  State/Local  Relations. 

[FR  Doc.  93-29617  Filed  12-2-93;  8:45  am) 
BILUNG  CODE  6S60-50-P 


[FRL-4809-6] 

National  Advisory  Council  for 
Environmental  Policy  and  Technology, 
Policy  Integration  Project,  Lead 
Subcommittee 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  the  U.S.  Environmental  Protection 
Agency  (EPA)  gives  notice  of  the  next 
meeting  of  the  Lead  Subcommittee  of 
the  Policy  Integration  Project  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT).  During  the  meeting,  to  be 
held  on  Wednesday,  December  15,  the 
Lead  Subcommittee  will  discuss  final 
draft  working  papers  and 
recommendations  and  review  a  draft 
summary  of  the  subcommittee’s  report 
to  NACEPT. 

DATES:  The  subcommittee  will  meet  on 
December  15, 1993.  The  meeting  will 
start  at  9  a.m.  and  end  at  4:30  p.m. 
ADDRESSES:  Room  235,  Hall  of  States, 
444  North  Capitol  Street  NW., 
Washington,  DC  20001-1572.  The 
meeting  is  open  to  the  public,  with 
limited  seating  on  a  first-come,  first- 
served  basis. 

FOR  FURTHER  INFORMATION:  Contact  Mr. 
Robert  L.  Hardaker,  Designated  Federal 
Official,  U.S.  EPA,  Office  of  Cooperative 


Environmental  Management,  telephone 
202-260-9741. 

Dated;  November  29, 1993. 

Robert  L.  Hardaker, 

Designated  Federal  Official,  Lead 
Subcommittee. 

(FR  Doc.  93-29613  Filed  12-2-93  8:45  am) 
BILLING  CODE  e560-S0-M 


[FRL-4809-71 

Science  Advisory  Board  Executive 
Committee,  Environmental  Futures 
Committee;  Request  for  Public 
Comments 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Science 
Advisory  Board  (SAB)  has  undertaken 
an  Environmental  Futures  Project  at  the 
request  of  EPA  Administrator  Carol  M. 
Browner.  This  project  involves  a  one 
year  study  to  develop  procedures  to 
identify  environmental  problems  of  the 
future  and  to  use  the  new  procedures  to 
prepare  a  list  of  those  problems  to  guide 
EPA  long  range  planning. 

An  Environmental  Futures  Committee 
(EFC)  was  formed  by  the  SAB  to 
coordinate  the  Environmental  Futures 
Project  activities  of  the  Standing 
Committees  of  the  SAB  (the  Clean  Air 
Act  Compliance  Analysis  Council,  the 
Clean  Air  Scientific  Advisory 
Committee,  the  Drinking  Water 
Committee,  the  Ecological  Processes  and 
Effects  Committee,  the  Environmental 
Engineering  Committee,  the 
Environmental  Economics  Advisory 
Committee,  the  Environmental  Health 
Committee,  the  Indoor  Air/Total  Human 
Exposure  Committee,  the  Radiation 
Advisory  Committee,  and  the  Research 
Strategies  Advisory  Committee)  and  to 
examine  the  methods  available  for 
environmental  scanning,  evaluating 
drivers,  and  developing  future 
scenarios.  The  charge  to  this  Committee 
includes:  developing  a  procedure  for 
short  and  long-term  forecasting  of 
natural  and  anthropogenic 
developments  which  may  affect 
environmental  quality  and  its 
protection:  applying  such  procedure(s) 
for  detailed  examinations  of  some  future 
developments:  and  drawing 
implications  from  the  examinations  of 
future  developments  and  recommending 
actions  for  EPA  to  address  them. 
Meetings  of  the  Committees  of  the 
Science  Advisory  Board  occur 
periodically  and  details  on  their  agenda, 
location,  and  opportimities  for  public 
participation  are  published  in  the 
Federal  Register.  For  information  on 
upcoming  meetings  of  the  EFC  refer  to 
FR  50  (205):57599,  October  26. 1993. 


The  Environmental  Futures 
Committee  would  like  to  receive  copies 
of  other  studies  of  forecasting  future 
environmental  trends,  problems  or 
scenarios  from  any  individual,  business 
entity,  academic  institution,  government 
organization,  or  research  organization. 
The  EFC  is  particularly  interested  in 
receiving  reports  on  studies  that 
describe  future  societal  conditions 
relevant  to  public  health  and  the 
environment.  EFC  is  particularly 
interested  in  studies,  either  quantitative 
or  qualitative  that  have  used  systematic 
methods  in  their  accomplishment.  It 
would  also  be  helpful  if  written 
responses  from  e^q^rts  in  forecasting 
and  futures  analysis  would  address  the 
following  questions: 

1.  What  method  did  you  use  to 
anticipate  future  developments? 

2.  What  are  the  areas  of  greatest 
uncertainty  in  your  predictions, 
estimations,  or  scenarios? 

3.  Based  on  your  predictions  and 
trends,  what  are  the  implications  for 
impacts  to  public  health  and  the 
environment? 

4.  What  advice  can  you  offer  to  EPA 
or  other  Federal  Agencies  about  how  to 
pursue  and  apply  an  analysis  of  future 
trends  and  impacts? 

Respondents  should  please  send  three 
copies  on  or  before  March  11, 1994,  to 
the  Environmental  Futures  Committee, 
Science  Advisory  Board  (1400-F).  U.S. 
Environmental  ftotection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460.  In 
some  cases,  the  EFC  may  request  up  to 
thirty  additional  copies  of  published 
documents  for  wider  distribution  among 
the  SAB.  Inquiries  about  the  EFC  or  its 
meetings  should  be  mailed  to  the 
Designated  Federal  Officers,  Mr.  Robert 
Flaak  or  Dr.  Edward  S.  Bender.  Science 
Advisory  Board  (1400-F),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460- or 
sent  by  FAX  to  (202)  260-7118. 

It  is  not  the  intent  of  this  notice  to 
solicit  oral  comments  rather,  we  are 
seeking  written  comments  and 
documents.  Following  a  review  of  these 
documents  and  comments,  the  EFC  may 
ask  some  commenters,  representing 
broad  cross  sections  of  opinion,  to 
address  the  committee  on  particular 
issues. 

Dated:  November  24, 1993. 

A.  Robert  Flaak, 

Acting  Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  93-29612  Filed  12-2-93;  8:45  am) 
BILUNG  CODE  6S60-50-P 
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[F^L-4809-8] 

Science  Advisory  Board;  Research 
Strategies  Advisory  Committee; 
Notification  of  Public  Advisory 
Committee  Conference  Can 

Pursuant  to  tha  Federal  Advisory 
Committee  Act,  Public  Law  92^63, 
notice  is  hereby  given  the  Research 
Strategies  Advisory  Committee  (RSAC) 
of  the  Science  Advisory  Board  (SAB) 
will  meet  by  conference  call  December 
17,  1993.  The  conference  call  will  be 
from  1:30  p,m.  until  3:30  p.m.  Eastern 
Time  and  is  open  to  the  public.  The 
Committee  will  receive  a  briefing  on  an 
EPA  Laboratory  Study.  TTie  EPA 
orogram  contact  for  this  study  is  Mr. 

Tom  Hadd,  202/260-7500,  Office  of 
Research  Program  Management,  401  M 
Ltreet  SW.,  Washin^on,  DC  20460. 

For  additional  infoimation  conoeming 
this  teleconference  or  to  obtain  an 
fcgenda,  please  contact  Mrs.  Dorothy 
Clark,  ^aff  Secretary,  Science  Advisory 
Board  (1400F),  U.S.  Itovironmental 
Protection  A^ncy,  401  M  Street  SW., 
Washington.  DC  20460.  Phone:  (202) 
260-6552;  Fax:  (202)  260-7118.  Anymie 
wishing  to  provide  written  public 
comment  fcv  the  teleconferences  should 
forward  thirty-five  copies  to  Mrs.  Clark 
no  later  than  12  noon  on  Friday. 
December  10, 1993.  Individuals  wishing 
to  ptarticipate  in  the  meetings  as 
audience  or  commenters  should  call  the 
Designated  Federal  Officier  (DFO)  for 
the  RSAC,  Dr.  Edward  Bender  at  202/ 
260-2562  or  Mr.  Robeit  Flaak  at  202/ 
260-6552  as  soon  as  possible  as  the 
number  of  a'v'ail^ile  amference  lines  is 
limited.  Fot  conference  call  meetings, 
opportunities  for  oral  cmnm«it  will  be 
limited  to  no  moae  than  five  minutes  per 
speaker  and  no  more  than  fifteen 
minutes  total 

Dated:  November  24, 1993. 

A.  Robert  Flaak. 

Acting  Staff  Director,  Science  Advisory  Board. 
IFR  Doc.  93-29611  Piled  12-2-93;  8:45  am] 
eauNG  CODE  «se»-«i>-p 


[FRL-4802-1] 

Final  Modi6cation  to  NPOES  General 
Permit  for  the  Western  Portion  of  the 
Outer  Continental  Shelf  (OCS)  of  the 
Gulf  of  Mexico  (GMG290000) 

AGENCY:  United  States  Environmental 
Protection  Agency. 

ACTION:  Final  modification  of  NPDES 
general  perTiiL 

SUMMARY:  Region  6  of  the  United  States 
Environmental  Protection  Agency  (EPA) 
today  modifies  NPIKS  General  Permit 
GMG290000,  which  authorizes 


discharges  from  existing  and  new 
dischargers  (but  not  new  sources)  in  the 
Ofishore  Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Category  (40 
CFR  part  435,  subpart  A)  to  the  Western 
portion  of  the  Outer  Continental  Shelf  of 
the  Gulf  of  Mexico.  As  modified,  the 
permit  contains  conditions 
implementing  recently  promulgated 
Offshore  Sub^tegory  (Sidelines, 
contains  changes  to  the  critical  dilutions 
at  which  produced  water  shall  have  no 
chronic  toxicity,  and  addresses  various 
industry  concerns  on  monitoring 
requirements.  EPA  Region  6  has  also 
deleted  several  monitoring  cxmditions  it 
no  longer  considers  necessary.  In 
addition,  EPA  today  issues  a  general 
administrative  compliance  order 
requiring  those  dischaigers  covered  by 
GMG  290000  who  cannot  comply  with 
the  permit’s  produced  water  toxicity 
and/or  oil  and  grease  limits  to  achieve 
compliance  no  later  than  7  months  after 
becoming  aware  of  su^  non- 
compliance. 

DATES:  All  modified  permit  limitations 
and  requirements  shall  become  effective 
January  3. 1994  except  that  the  modified 
produced  water  toxicity  monitoring 
requirements  and  criti^  dilutions 
stated  in  table  1  of  the  permit  shall 
become  effective  immediately  upon 
publication  in  accordance  with  5  U.S.C. 
section  553(d)(1),  since  these  changes 
relieve  restrictions  on  persons  regulated 
under  the  permit.  Unmodified  tenns  of 
the  permit  remain  effectiva 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ellen  Caldwell,  EPA  Region  6, 1445 
Ross  Avenue.  Dallas,  Texas  75202, 
Telephone:  (214)  655-7513. 
SUPPLEMENTARY  MFORMATtON:  Pursuant 
to  section  402  of  the  Clean  Water  Act 
(CWA),  33  U.S.C.  1342,  EPA  R^on  6  . 
renewed  NPDES  general  permit  C^fG 
290000  at  57  FR  54642  (November  19. 
1992).  Primarily  in  response  to  newly 
promulgated  Offshore  Subcategory 
Guidelines  and  new  information 
allowing  a  nrore  accurate  calculation  of 
produced  water  critical  dilutions,  the 
Region  proposed  and  solicited  public 
comment  on  various  modificarions  to 
the  renewed  permit  at  58  FR  41474 
(August  4, 1993)  and  in  the  Houston 
Post  and  New  Orleans  Times  Picayune 
on  August  7, 1993.  Hie  comm^it  period 
closed  on  September  7, 1993. 

Region  6  received  written  comments 
fiom  the  American  Petroleum  Institute 
(API),  Of&hore  Operators  Committee 
(OOC).  Arco  Oil  and  Gas  Company, 
Shall  Offshore  Inc.,  Oxy  USA  Inc., 
Marathon  Oil  Company,  Exxon 
Company  USA.  Chevron.  M-1  Drilling 
Flui^  Co.,  Biotox  Environmental  Labs, 
Coastal  Affairs  Committee  of  the  Lone 
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Star  Chapter  of  Sierra  Club,  and  Ms. 
Carolyn  Krack. 

The  Region  adopted  most 
modifications  it  proposed.  In  some 
instances,  the  wording  of  the  proposed 
permit  modification  was  changed  or 
supplemented  to  resolve  issues  raised 
by  the  comments.  In  response  to 
comments  submitted,  the  final  modified 
permit  also  accommodates  use  of 
diffusers,  multi-port  discharges,  and 
addition  of  sea  water  for  compliance 
with  the  permit’s  produced  water 
toxicity  limits;  allows  the  discharge  of 
produced  water  derived  from  facilities 
in  the  Territorial  Seas  to  OCS  waters  of 
the  Western  Gulf;  and  limits  the 
maximum  amount  of  produced  water 
which  may  be  discharged  from  any 
point  source  to  OCS  waters  to  25,000 
bbls/day.  Region  6  also  modified  the 
permit’s  produced  water  monitoring 
requirements.  Instead  of  requiring  that 
all  facilities  monitor  by  November  19, 
1993,  the  permit  now  requires  that  the 
monitoring  cycle  commence  on  that 
date. 

A  copy  of  the  Region’s  responses  to 
comments  may  be  obtained  from  Ms. 
Caldwell  at  the  address  listed  above. 

Other  Legal  Requirements: 

Oil  Spill  Requirements 

CWA  section  311  prohibits  the 
discharge  of  oil  and  hazardous  materials 
in  harmful  quantities.  Discharges  in 
compliance  with  NPDES  permit  Umits 
are  excluded  from  this  prohibition,  but 
the  modified  permit  neither  precludes 
enforcement  action  for  violations  of 
CWA  section  311  nor  relieves 
permittees  from  any  responsibilities, 
liabilities,  or  penalties  for  other 
unauthorized  discharges  of  oil  or 
hazardous  materials  subject  to  CWA 
section  311. 

Endangered  Species  Act 

As  explained  at  58  FR  41476,  EPA  has 
found  that  today’s  modifications  to  the 
permit  will  not  adversely  affect  any 
listed  threatened  or  endangered  species 
or  designated  critical  habitat  and 
requested  written  concurrence  in  that 
determination  from  the  National  Marine 
Fisheries  Service  (NMFS)  and  the 
United  States  Fish  &  Wildlife  Service 
(FWS).  On  October  20. 1993,  NMFS 
provided  such  concurrence.  On 
September  17, 1992,  FWS  informed  EPA 
that  no  listed  species  for  which  it  is 
,  responsible  would  be  affected  by  the 
modification. 

Ocean  Discharge  Criteria  Evaluation 

At  58  FR  41476,  Region  6  determined 
that  discharges  in  complianoe  with  the 
proposed  modifications  to  the  OCS 
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permit  would  not  cause  unreasonable 
degradation  of  the  marine  environment. 
Changes  to  the  proposed  modifications 
adopted  in  response  to  comments  do  not 
render  the  permit  less  protective  of  the 
marine  environment  and  the  Region 
thus  reaffirms  its  earlier  determination. 

Coastal  Zone  Management  Act 

The  Region  foimd  the  proposed 
permit  modifications  consistent  with  * 
Louisiana’s  approved  Coastal  Zone 
Management  Plan  and  submitted  that 
determination  and  a  copy  of  the 
proposed  modifications  to  the  permit  to 
the  Louisiana  Coastal  Commission  for 
certification.  After  informal 
consultation,  the  Commission  provided 
such  certification  on  October  14, 1993. 

Marine  Protection  and  Sanctuaries  Act 

Pursuant  to  the  Marine  Protection  and 
Sanctuaries  Act,  the  National 
Oceanographic  and  Atmospheric 
Administration  has  designated  the 
Flower  Garden  Bemks,  an  area  within 
the  coverage  of  the  OCS  general  permit, 
a  marine  sanctuary.  The  OCS  general 
permit  prohibits  discharges  in  areas  of 
biological  concern,  including  marine 
sanctuaries.  No  modification  adopted 
today  affects  that  prohibition. 

State  Water  Quality  Certification 

Because  state  waters  are  not  included 
in  the  area  covered  by  the  OCS  general 
permit,  its  terms  today  modified  are  not 
subject  to  state  water  quality 
certification  under  CWA  section  401. 

Executive  Order  12866. 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
the  review  requirements  of  Executive 
Order  12291  pursuant  to  Section  8(b)  of 
that  order.  Guidance  on  Executive  Order 
12866  contain  the  same  exemptions  on 
OMB  review  as  existed  under  Executive 
Order  12291.  In  fact,  however,  EPA 
prepared  a  regulatory  impact  emalysis  in 
connection  with  its  promulgation  of  the 
guidelines  on  which  a  number  of  the 
permit’s  modified  provisions  are  based 
and  submitted  it  to  OMB  for  review.  See 
58  FR  12494.  Each  of  the  permit 
modifications  which  will  increase 
industry  compliemce  costs  was 
considered  in  that  regulatory  impact 
analysis  and  review. 

Paperwork  Reduction  Act 

The  information  collection  required 
by  this  permit  has  been  approved  by 
OMB  under  the  provisions  of  the 
Paperwork  Reduction  Act  in  EPA 
submissions  for  the  NPDES  program 
assigned  OMB  control  numbers  2040- 
0086  (NPDES  permit  application)  and 
2040-0004  (discharge  monitoring 


reports).  When  it  issued  the  OCS  general 
permit,  EPA  estimated  it  would  t^e  an 
affected  facility  three  hours  to  prepare  a 
request  for  coverage  and  38  horns  per 
year  to  prepare  discharge  monitoring 
reports.  Today’s  modifications  will  not 
increase  that  burden. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  diat  federal  agencies  prepare  a 
regulatory  flexibility  analysis  for 
regulations  that  will  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  In  promulgating  the  Offshore 
Subcategory  Guidelines  on  which  many 
of  today’s  modifications  are  based,  EPA 
prepared  an  economic  impact  analysis 
showing  they  would  directly  impact  no 
small  entities.  See  58  FR  12492.  Based 
on  those  findings  and  pursuant  to  5 
U.S.C.  605(b),  EPA  Region  6  certifies  the 
permit  modifications  adopted  today  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

NPDES  Permit  GMG290000  is  hereby  ’ 
modified  to  read  as  it  appears  below.  In 
addition.  General  Administrative 
Compliance  Order  which  applies  to  that 
permit  is  hereby  issued  and  appears 
following  NPDES  Permit  No.* 
GMG290000. 

Myron  O.  Knudson, 

Director,  Water  Management  Division  EPA 
Region  6. 

Final  Modification  of  the  General 
Permit  for  the  Western  Gulf  of  Mexico 
Outer  Continental  Shelf  (Permit  No. 
GMG290000) 

October  27. 1993 

Environmental  Protection  Agency, 
Region  6, 1445  Ross  Ave.,  Dallas,  TX 
75202 

Authorization  To  Discharge  Under  the 
National  Pollutant  Discharge 
Elimination  System 

In  compliance  with  the  Federal  Water 
Pollution  Control  Act,  as  amended  (33 
U.S.Gr-1251  et.  seq.  the  “Act”), 
operators  of  lease  blocks  located  in  the 
Offshore  Subcategory  of  the  Oil  and  Gas 
Point  Source  Category  of  the  Gulf  of 
Mexico  (defined  as  seaward  of  the  inner 
boundary  of  the  territorial  seas)  are 
authorized  to  discharge  to  Federal 
Waters  of  the  Gulf  of  Mexico  (defined  as 
3  miles  ftom  shore  and  beyond)  in 
accordance  with  effluent  limitations, 
monitoring  requirements,  and  other 
conditions  set  forth  in  Parts  I,  II.  and  III 
hereof. 

Operators  of  lea^  blocks  located 
within  the  general  permit  area  must 
submit  written  notification  to  the 
Regional  Administrator  that  they  intend 
to  be  covered  (See  Part  I.A.2).  Unless 


otherwise  notified  in  writing  by  the 
Regional  Administrator  after  submission 
of  the  notification,  owners  or  operators 
requesting  coverage  are  authorized  to 
discharge  under  this  general  permit. 
Operators  of  lease  blocks  within  the 
general  permit  area  who  fail  to  notify 
the  Regional  Administrator  of  intent  to 
be  covered  by  this  general  permit  are 
not  authorized  under  this  general  permit 
to  discharge  pollutants  fi'om  those 
facilities. 

This  permit  does  not  authorize 
discharges  from  "new  sources”  as 
defined  by  the  Oil  and  Gas  Extraction 
Point  Source  Category;  Offshore 
Subcategory  EffluentGuidelines  and 
New  Source  Performmce  Standards  (58 
FR  12453,  March  4, 1993).  Operators  of 
new  sources  must  apply  for  coverage 
under  permit  number  GMG390000  and 
shall  state  that  the  facility  is  a  new 
source  in  the  request  for  coverage. 
Facilities  which  adversely  affect 
properties  listed  or  eligible  for  listing  in 
the  National  Register  of  Historic  Places 
are  also  not  authorized  to  discharge 
under  this  permit. 

This  permit  shall  become  effective  at 

I _ 1  Central  Daylight 

Savings  Time  on  ( _ ). 

This  permit  and  the  authorization  to 
discharge  shall  expire  at  midnight. 
Central  Daylight  Savings  Time. 
November  18, 1997. 

Signed  this  [  1  day  of  [  ]. 

Myron  O.  Knudson,  P.E., 

Director,  Water  Management  Division,  EPA 
Region  6. 

Pari  I.  Requirements  for  NPDES  Permits 

Section  A.  Permit  Applicability  and 
Coverage  Conditions 

1.  Operations  Covered 

This  permit  establishes  effluent 
limitations,  prohibitions,  reporting 
requirements,  and  other  conditions  on 
discharges  from  oil  and  gas  facilities 
engaged  in  production,  field 
exploration,  drilling,  well  completion, 
and  well  treatment  operations. 

The  permit  coverage  area  consists  of 
lease  blocks  located  in  and  discharging 
to  Federal  waters  in  the  Gulf  of  Mexico 
seaward  of  the  line  delineating  3 
nautical  miles  from  shore  generally 
seaward  of  Louisiana  and  Texas  State 
Waters  and  shall  include  lease  blocks 
west  of  the  western  boundary  of  the 
outer  continental  shelf  lease  areas 
defined  as;  Mobile,  Viosca  Knoll  (north 
part),  Destin  Dome,  Desoto  Canyon. 
Lloyd,  and  Henderson.  In  addition, 
permit  coverage  consists  of  lease  blocks 
in  the  territorial  seas  of  Texas  and 
Louisiana  which  discharge  to  the  above 
listed  Federal  Waters  of  Ae  western 
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Gulf  of  Mexico.  In  Texas,  where  the 
state  has  mineral  rights  to  3  leagues, 
some  opef&tors  with  state  lease  tracts 
are  required  to  request  coverage  under 
this  Federal  NPDES  general  permit.  This 
permit  does  not  authorize  discharges 
^m  facilities  discharging  to  the 
territorial  seas  of  the  Gulf  coastal  states 
or  from  facilities  defined  as  "coastal”, 
“onshore”,  or  "stripper”  (see  40  CFR 
Part  435,  Subparts  C,  D,  and  E). 

2.  Notification  Requirements 

Written  notification  of  intent  to  be 
covered  including  the  legal  name  and 
address  of  the  operator,  the  lease  block 
number  assigned  by  the  Department  of 
the  Interior  or  the  state  or,  if  none,  the 
name  commonly  assigned  to  the  lease 
area,  and  the  number  and  type  of 
facilities  located  within  the  lease  block 
shall  be  submitted  fourteen  days  prior  to 
the  commencement  of  discharge. 

Permittees  located  in  lease  blocks  that 
(a)  are  neither  in  nor  adjacent  to  MMS- 
defined  "no  activity”  areas,  or  (b)  do  not 
require  live-bottom  surveys  are  required 
only  to  submit  a  notice  of  intent  to  be 
coverejd  by  this  general  permit. 
Permittees  who  are  located  in  lease 
blocks  that  are  either  in  or  adjacent  to 
"no  activity”  areas  or  require  live 
bottom  surveys  are  required  to  submit 
■  both  a  notice  of  intent  to  be  covered  that 
specifies  they  are  located  in  such  a  lease 
block,  and  in  addition  are  required  to 
submit  a  notice  of  commencement  of 
operations. 

Permittees  located  in  lease  blocks 
either  in  or  immediately  adjacent  to 
MMS-defined  “no  activity”  areas,  shall 
be  responsible  for  determining  whether 
a  controlled  discharge  rate  is  required. 
The  maximum  discharge  rate  for  drilling 
fluids  is  determined  by  the  distance 
from  the  facility  to  the  “no  activity” 
area  bovmdary  and  the  discharge  rate 
equation  provided  in  Appendix  A.  The 
permittee  shall  report  the  distance  from 
the  permitted  facihty  to  the  “no 
activity”  area  boundary  and  the 
calculated  maximum  discharge  rate  to 
EPA  with  its  notice  of  commencement 
of  operations. 

For  permittees  located  in  lease  blocks 
that  require  live-bottom  surveys,  the 
final  determination  of  the  presence  or 
absence  of  live-bottom  communities,  the 
distance  of  the  facility  from  identified 
live-bottom  areas,  and  the  calculated 
maximum  discharge  rate  shall  be 
reported  with  the  notice  of 
commencement  of  operations. 

All  notifications  of  intent  to  be 
covered  and  any  subsequent  reports 
under  this  permit  shall  be  sent  to  the 
following  address:  Enforcement  Branch 
(6W-EA),  Region  6,  U.S.  Environmental 


Protection  Agency,  P.O.  Box  50625, 

Dallas,  TX  75270. 

Operators  who  have  previously 
submitted  a  written  notification  of 
intent  to  be  covered  by  this  permit  need 
not  submit  an  additional  notification  of 
intent  to  be  covered  imtil  submitting  a 
notification  of  intent  to  be  covered  by  a 
subsequent  permit. 

3.  Termination  of  Operations 

Lease  block  operators  shall  notify  the 
Regional  Administrator  within  60  days 
after  the  permanent  termination  of 
discharges  fi'om  their  facilities  within 
the  lease  block. 

4.  Intent  To  Be  Covered  by  a  Subsequent 
Permit 

Lease  block  operators  authorized  to 
discharge  by  this  permit  shall  notify  the 
Regional  Administrator  on  or  before 
May  19, 1997,  that  they  intend  to  be 
covered  by  a  permit  that  will  authorize 
discharge  from  these  facilities  after  the 
termination  date  of  this  permit 
(November  18, 1997). 

Section  B.  Effluent  Limitations  and 
Monitoring  Requirements 

1.  Drilling  Fluids 

The  discharge  of  drilling  fluids  shall 
be  limited  and  mouitored  by  the 
permittee  as  specified  in  Table  3  of 
Appendix  A  and  as  below. 

Special  Note:  The  permit  prohibitions 
and  limitations  that  apply  to  drilling 
fluids,  also  apply  to  fluids  that  adhere 
to  drill  cuttings.  Any  permit  condition 
that  may  apply  to  the  drilling  fluid 
discharges,  therefore,  also  applies  to 
cuttings  discharges. 

[Exception]  The  discharge  rate  limit 
for  drilling  fluids  does  not  apply  to  drill 
cuttings. 

(a)  Prohibitions 

Oil-Based  Drilling  Fluids.  The 
discharge  of  oil-based  drilling  fluids  and 
inverse  emulsion  drilling  fluids  is 
prohibited. 

Oil  Contaminated  Drilling  Fluids.  The 
discharge  of  drilling  fluids  which 
contain  waste  engine  oil,  coojing  oil, 
gear  oil  or  any  lubricants  which  have 
been  previously  used  for  purposes  other 
than  borehole  lubrication,  is  prohibited. 

Diesel  Oil.  Drilling  fluids  to  which 
any  diesel  oil  has  been  added  as  a 
lubricant  may  not  be  discharged. 

(b)  Limitations 

Mineral  Oil.  Mineral  oil  may  be  used  • 
only  as  a  carrier  fluid  (transporter  fluid), 
lubricity  additive,  or  pill. 

Cadmium  and  Mercury  in  Barite. 
There  shall  be  no  discharge  of  drilling 
fluids  to  which  barite  has  been  added, 
if  such  barite  contains  mercury  in 


excess  of  1.0  mg/kg  (dry  weight)  or 
cadmium  in  excess  of  3.0  mg/kg  (dry 
weight).  The  permittee  shall  analyze  a 
representative  sample  of  all  stock  barite 
used  once,  prior  to  drilling  each  well, 
and  submit  the  results  for  total  mercury 
and  cadmium  in  the  Discharge 
Monitoring  Report  (DMR). 

If  more  Aan  one  well  is  being  drilled 
at  a  site,  new  analyses  are  not  required 
for  subsequent  wells,  provided  that  no 
new  supplies  of  barite  have  been 
received  since  the  previous  analysis.  In 
this  case,  the  results  of  the  previous 
analysis  should  be  used  on  the  DMR. 

Alternatively,  the  permittee  may 
provide  certification,  as  documented  by 
the  supplier(s),  that  the  barite  being 
used  on  the  well  will  meet  the  above 
limits.  The  concentration  of  the  mercury 
and  cadmium  in  the  barite  shall  be 
reported  on  the  DMR  as  documented  by 
the  supplier. 

Analyses  shall  be  conducted  by 
absorption  spectrophotometry  (see  40 
CFR  part  136,  flame  and  flameless  AAS) 
and  file  results  expressed  in  mg/kg  (dry 
weight). 

Toxicity.  Discharged  drilling  fluids 
shall  meet  both  a  daily  minimum  and  a 
monthly  average  minimum  96-hour 
LC50  of  at  least  30,000  ppm  in  a  9:1 
seawater  to  drilling  fluid  suspended 
particulate  phase  (SPP)  volumetric  ratio 
using  Mysidopsis  bahia.  Monitoring 
shall  be  performed  at  least  once  per 
month  for  both  a  daily  minimum  and 
the  monthly  average.  In  addition,  an 
end-of-well  sample  is  required  for  a 
daily  minimum.  The  type  of  sample 
required  is  a  grab  sample,  taken  from 
beneath  the  shale  shaker.  Permittees 
shall  report  pass  or  fail  on  the  DMR 
using  either  the  full  toxicity  test  or  the 
partial  toxicity  test  as  specified  at  58  FR 
12512;  however,  if  the  partial  toxicity 
test  shows  a  failure,  all  testing  of  future 
samples  from  that  well  shall  be 
conducted  using  the  full  toxicity  test 
method  to  determine  the  96-hour  LC50. 

Free  Oil.  No  free  oil  shall  be 
discharged.  Monitoring  shall  be 
performed  using  the  static  sheen 
method  once  per  week  when 
discharging.  The  number  of  days  a 
sheen  is  observed  must  be  recorded. 

Discharge  Rate.  All  facilities  are 
subject  to  a  maximum  discharge  rate  of 
1,000  barrels  per  hour. 

For  those  facilities  subject  to  the 
discharge  rate  limitation  requirement 
because  of  their  proximity  to  areas  of 
biological  concern,  the  discharge  rate  of 
drilling  fluids  shall  be  determined  by 
the  following  equation: 

R  =  10  13  L°8  +  Tj] 

Where: 

R=discharge  rate  (bbl/hr) 
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d=distance  (meters)  from  the 
boundary  of  a  controlled  discharge 
rate  area 

Ti=:toxicity-based  discharge  rate  term 
[log  (LC50  X  8  X  10-«)J  /  0.3657 
Drilling  fluids  discharges  (based  on  a 
mud  toxicity  of  30,000  ppm)  equal  to  or 
less  than  544  meters  from  areas  of 
biological  concern  shall  comply  with 
the  discharge  rate  obtained  ^m  the 
equation  above.  Drilling  fluids 
discharges  which  are  shunted  to  the 
bottom  as  required  by  MMS  lease 
stipulation  are  not  subject  to  this 
discharge  rate  control  requirement. 

Appendix  A  illustrates  the  discharge 
rate  equation  in  the  form  of  a  graph. 

All  discharged  drilling  fluids, 
including  those  fluids  adhering  to 
cuttings  must  meet  the  limitations  of 
this  section  except  that  discharge  rate 
limitations  do  not  apply  before 
installation  of  the  marine  riser. 

(c)  Monitoring  Requirements 

Drilling  Fluids  Inventory.  The 
permittee  shall  maintain  a  precise 
chemical  inventory  of  all  constituents 
and  their  total  volume  or  mass  added 
downhole  for  each  well. 

2.  Drill  Cuttings 

The  discharge  of  drill  cuttings  shall  be 
limited  and  monitored  by  the  permittee 
as  specified  in  Appendix  A,  Table  3  and 
as  below. 

Special  Note:  Any  limitation  or 
prohibition  of  this  permit  which  applies 
to  a  drilling  fluid  also  applies  to  drill 
cuttings  removed  from  that  drilling 
fluid.  Any  permit  condition  that  applies 
to  drilling  fluid  discharges,  therefore, 
also  applies  to  cuttings  discharges. 
Monitoring  requirements,  however,  are 
not  the  same. 

(a)  Prohibitions 

Cuttings  from  Oil  Based  Drilling 
Fluids.  The  discharge  of  cuttings  that 
are  generated  while  using  an  oil-based 
or  invert  emulsion  mud  is  prohibited. 

Cuttings  from  Oil  Contaminated 
Drilling  Fluids.  The  discharge  of 
cuttings  that  are  generated  using  drilling 
fluids  which  contain  waste  engine  oil, 
cooling  oil,  gear  oil  or  any  lubricants 
which  have  been  previously  used  for 
purposes  other  than  borehole 
lubrication,  is  prohibited. 

Cuttings  Generated  Using  Drilling 
Fluids  which  Contain  Diesel  Oil.  Drill 
cuttings  generated  using  drilling  fluids 
to  which  any  diesel  oil  has  been  added 
as  a  lubricant  may  not  be  discharged. 

Cuttings  Generated  Using  Mineral  Oil. 
The  discharge  of  cuttings  generated 
using  drilling  fluids  which  contain 
mineral  oil  is  prohibited  except  when 
the  mineral  oil  is  used  eis  a  carrier  fluid 


(transporter  fliud),  lubricity  additive,  or 
pill. 

(b)  Limitations 

Limitations  that  apply  to  drilling 
fluids  also  apply  to  drill  cuttings. 

Cadmium  and  Mercury  in  Barite.  Drill 
cuttings  generated  using  drilling  fluids 
to  which  barite  has  been  added  shall  not 
be  discharged  if  such  barite  contains 
mercury  in  excess  of  1.0' mg/kg  (dry 
weight)  or  cadmium  in  excess  of  3.0  mg/ 
Itg  (dry  weight). 

Toxicity.  Drill  cuttings  generated 
using  drilling  fluids  with  a  daily 
minimum  or  a  monthly  average 
minimum  96-hour  LC50  of  less  than 
30,000  ppm  in  a  9:1  seawater  to  drilling 
fluid  suspended  particulate  phase  (SPP) 
volumetric  ratio  using  Mysidopsis  bahia 
shall  not  be  discharged. 

Monitoring  shall  be  performed  at  least 
once  per  month  for  boh  a  daily 
minimum  and  the  monthly  average 
minimum.  In  addition,  an  end-of-well 
sample  is  required  for  a  daily  minimum. 
The  type  of  sample  required  is  a  grab 
sample,  taken  from  beneath  the  shale 
shaker.  Permittees  shall  report  pass  or 
fail  on  the  DMR  using  either  the  full 
toxicity  test  or  the  partial  toxicity  test  as 
specified  at  58  FR  12512;  however,  if  the 
partial  toxicity  test  shows  a  failure,  all 
future  samples  from  that  well  shall  be 
conducted  using  the  full  toxicity  test 
method  to  determine  the  96-hour  LC50. 

Free  Oil.  No  free  oil  shall  be 
discharged.  Monitoring  shall  be 
performed  using  the  static  sheen  test 
method  once  per  week  when 
discharging.  The  number  of  days  a 
sheen  is  observed  must  be  recorded. 

3.  Deck  Drainage 
(a)  Limitations 

Free  Oil.  No  free  oil  shall  be 
discharged,  as  determined  by  the  visual 
sheen  method  on  the  surface  of  the 
receiving  water.  Monitoring  shall  be 
performed  once  per  day  when 
discharging,  during  conditions  when  an 
observmion  of  a  visual  sheen  on  the 
surface  of  the  receiving  water  is  possible 
in  the  vicinity  of  the  discharge,  and  the 
facility  is  manned.  The  number  of  days 
a  sheen  is  obser\'ed  must  be  recorded. 

4.  Produced  Water 
(a)  Limitations 

Flow  Rate.  Produced  water  discharges 
firom  all  outfalls  located  within  the  100 
meters  of  each  other  shall  not  exceed 
25,000  bbl/day.  This  limitation  includes 
any  seawater  which  has  been  added  to 
the  produced  water  waste  stream. 

Oil  and  Grease.  Produced  water 
discharges  must  meet  both  a  daily 
maximum  of  42  mg/1  and  a  monthly 


average  of  29  mg/1  for  oil  and  grease. 

The  sample  type  shall  be  a  24-hour 
composite  consisting  of  the  arithmetic 
average  of  the  results  of  4  grab  samples 
taken  over  a  24-hour  period.  If  only  one 
sample  is  taken  for  any  one  month,  it 
must  meet  both  the  daily  and  monthly 
limits.  Samples  shall  be  collected  prior 
to  the  addition  of  any  seawater  to  the 
produced  water  waste  stream.  The 
analytical  method  is  that  specified  at  40 
CFR  Part  136. 

Toxicity.  Produced  water  discharges 
must  show  no  observed  effect  on  a  7-day 
average  miaimum  and  monthly  average 
minimum  basis  as  me^ured  by  the  7- 
day  chronic  toxicity  t^t  (7-day  NOEXZ). 
The  No  Observable  Effect  Concentration 
must  be  equal  to  or  greater  than  the 
critical  dilution  concentration  specified 
in  Table  1  of  this  permit.  Critical 
dilution  shall  be  determined  using 
Table  1  of  this  permit  and  is  based  on 
the  discharge  rate  most  recently 
.reported  on  the  discharge  monitoring 
report,  discharge  pipe  diameter,  and 
water  depth  between  the  discharge  pipe 
and  the  bottom.  The  monthly  average 
minimum  NOEC  value  is  defined  as  the 
arithmetic  average  of  all  7-day  average 
NOEC  values  determined  during  the 
month. 

[Exception]  Permittees  wishing  to 
increase  mixing  may  use  a  horizontal 
diffuser,  add  seawater,  or  may  install 
multiple  discharge  ports. 

Permittees  using  a  horizontal  diffuser 
shall  install  the  diffuser  designed  so  that 
there  shall  be  no  chronic  toxicity  at  the 
critical  dilution  calculated  by  the 
following  method. 

The  method  for  running  CORMIX2  is 
as  follows: 

1.  The  horizontal  diffuser  predicted 
mixing  shall  be  determined  by  the 
permittee  using  the  CORMIX2  model 
and  the  Brooks  equation  (defined  in 
Step  3,  below)  vrith  the  following  input 
conditions: 

Density  Gradient=0.15  Ox/m 

Ambient  seawater  density  at  diffuser 

depth=1017  kg/m3 

Produced  water  density=1070  kg/m^ 
Current  speed=10  cm/ sec. 

2.  Calculate  the  near  field  dilution 
factor  (S)  at  the  end  of  the  impingement 
region,  the  calculated  collapsed  plume 
width  (H),  and  downstream  distance 
where  the  impingement  region  ends  (x) 
ftnm  the  CORMIX2  model. 

3.  Using  the  input  conditions  from 
Step  1  and  calculated  factors  from  Step 
2,  above,  calculate  the  far  field  dilution 
factor,  Ci/C,  using  the  Brooks  equation: 
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where: 

Q=concentration  at  end  of 
impingement 

C=concentration  at  edge  of  100  m 
mixing  zone 

H=collapsed  plume  width,  in  meters 
A=V3  power  law  dispersion 
parameter=0.000453  m2/3/sec 
u=current  speed 
x=downstream  distance  where 
impingement  region  ends  (from  step 
1,  above) 

t=travel  time  from  end  of 
impingement  to  100  m, 

=(100m-x)/u  and; 
erf=the  error  function 

4.  The  total  dilution  at  the  100  m 
mixing  zone  is  defined  as  the  product  of 
the  near-field  dilution  factor,  S,  found 
in  step  2  and  the  far-field  dilution 
factor,  Ci/C,  calculated  is  Step  3. 

Permittees  shall  state  the  calculated 
critical  dilution  corresponding  to  that 
diffuser  on  the  annual  Discharge 
Monitoring  Report  (DMR)  with  a 
certification  that  the  diffuser  is 
installed.  The  CX)RMIX2  model  runs 
shall  be  retained  by  the  permittee  as 
part  of  its  NPDES  records. 

Permittees  using  vertically  aligned 
multiple  discharge  ports  shall  provide 
vertical  separation  between  ports  which 
is  consistent  with  Table  lA  of  this 
permit.  When  multiple  discharge  ports 
are  installed,  the  depth  difference  of  the 
discharge  port  closest  to  the  sea  floor 
shall  be  the  depth  difference  used  to 
determine  the  critical  dilution  from 
Table  1  of  this  permit.  The  critical 
dilution  value  shall  be  based  on  the  port 
flow  rate  (total  flow  rate  divided  by  Ae 
number  of  discharge  ports)  and  based  on 
the  diameter  of  the  discharge  port  (or 
smallest  discharge  port  if  they  are  of 
different  styles). 

When  seawater  is  added  to  the 
produced  water  prior  to  discharge,  the 
total  produced  water  flow,  including  the 
added  seawater,  shall  be  used  in 
determining  the  critical  dilution  from 
Table  1. 

(b)  Monitoring  Requirements 

Flow.  Once  per  month,  an  estimate  of 
the  flow  (MGD)  must  be  recorded. 

Toxicity.  The  flow  used  to  determine 
the  frequency  of  toxicity  testing  shall  be 
the  flow  most  recently  reported  on  the 
discharge  monitoring  report  for  the 
facility.  The  required  frequency  of 
testing  shall  be  determined  as  follows: 


Discharge  rate 

Toxicity  testing  fre¬ 
quency 

0-499  bbl/day  . 

500-4,599  bbl/day . 

4,600  bbl/day  and 
above. 

Once  per  year. 

Once  per  quarter. 
Once  per  month. 

The  above  monitoring  periods  shall 
commence  the  date  of  publication  in  the 
Federal  Remster. 

Samples  for  monitoring  produced 
water  toxicity  shall  be  collected  after 
addition  of  any  added  substances, 
including  seawater  that  is  added  prior  to 
discharge,  and  before  the  flow  is  split 
for  multiple  discharge  ports.  Samples 
also  shall  be  representative  of  produced 
water  discharges  when  scale  inhibitors, 
corrosion  inhibitors,  biocides,  paraffin 
inhibitors,  well  completion  fluids, 
workover  fluids,  an^or  well  treatment 
fluids  are  used  in  operations. 

If  the  permittee  has  been  compliant 
with  this  toxicity  limit  for  one  full  year 
after  commencement  of  monitoring,  the 
required  testing  frequency  shall  be 
reduced  to  once  per  year. 

Bioaccumulation.  Facilities  which 
discharge  more  than  4,600  barrels  of 
produced  water  per  day  shall  collect 
and  monitor  marine  organism  tissue 
samples  twice  per  year.  The  discharge 
rate  used  to  determine  participation 
under  these  requirements  shall  be  the 
flow  most  recently  reported  to  EPA 
Region  6  on  the  discharge  monitoring 
report.  Marine  organism  edible  tissue 
shall  be  monitored  for  the  following 
pollutants:  Benzo  (a)  Pyrene,  Fluorene, 
Bis  (2-ethylhexyl)  Phthalate, 
Ethylbenzene,  Toluene,  Benzene, 
Phenol,  Arsenic,  Cadmium,  Mercury, 
Radium  226,  and  Radium  228.  Three 
marine  species,  with  five  adults  from 
each  of  those  species,  shall  be  collected 
and  sampled  twice  annually  from  the 
receiving  waters.  Samples  shall  be 
collected  within  100  meters 
downcurrent,  from  the  point  of 
discharge,  at  the  time  of  discharge  of 
produced  water.  Organisms  taken  shall 
include  one  species  of  mollusc,*onB 
species  of  Crustacea,  and  one  species  of 
nektonic  fish.  Species  sampled  for 
edible  tissue  shall  be  from  the  following 
list: 


Crustacea 

Mollusc 

Nektonic  fish 

Blue  crab . 

Eastern  oys- 

Atlantic 

ter. 

croaker. 

Stone  crab . 

Clam  spe- 

Snapper  spe- 

cies. 

cies. 

Shrimp  species 

Mussel  spe- 

Grouper  spe- 

cies. 

cies. 

Sampling  shall  be  conducted  once 
during  the  summer  months  (June 
throu^  August)  and  once  during  the 


winter  months  (December  through 
February).  Results  shall  be  reported  in 
the  DMR  for  the  reporting  period  in 
which  samples  are  collected  and 
analyzed.  Monitoring  shall  commence 
by  November  19, 1994. 

Alternatively,  operators  required  to 
conduct  bioaccumulation  monitoring 
under  this  permit  may  submit  a  plan  for 
an  equivalent  industry-wide 
bioaccumulation  monitoring  study  to 
EPA  Region  6  for  approval.  If  Region  6 
approves  an  equivdent  bioaccumulation 
monitoring  study,  the  monitoring 
conducted  under  that  study  shall 
constitute  compliance  with  the 
bioaccumulation  monitoring 
requirements  of  Part  I.B.4.(b)  of  this 
permit  for  those  permittees  who 
participate  in  such  a  study. 

Radioactivity.  Produced  water 
discharges  shall  be  monitored  for 
Radium  226  and  Radium  228  (See  Part 
I.D.7).  The  flow  used  to  determine  the 
frequency  of  radiation  monitoring  shall 
be  die  average  flow  most  recently 
reported  on  the  discharge  monitoring 
report  for  the  facility.  The  required 
frequency  of  testing  shall  be  determined 
as  follows: 


Discharge  rate 

Monitoring  frequervcy 

0-499  bbl/day  . 

500-4,599  bbl/day . 

4,600  bbl/day  and 
above. 

Once  per  year. 

Once  per  quarter. 
Once  per  month. 

The  above  monitoring  periods  shall 
commence  November  19, 1993.  When 
the  permittee  has  monitored  for 
radioactivity  for  one  full  year  the 
required  testing  frequency  shall  be 
reduced  to  once  per  year. 

5.  Produced  Sand 

There  shall  be  no  discharge  of 
produced  sand. 

6.  Well  Treatment  Fluids,  Completion 
Fluids,  and  Workover  Fluids 

(a)  Limitations 

Free  Oil.  No  free  oil  shall  be 
discharged.  Monitoring  shall  be 
performed  using  the  static  sheen  test 
method  once  per  day  when  discharging 
and  the  facility  is  manned.  The  number 
of  days  a  sheen  is  observed  must  be 
recorded. 

Oil  and  Grease.  Well  treatment, 
completion,  and  workover  fluids  must 
meet  both  a  daily  maximum  of  42  mg/ 

.  1  and  a  monthly  average  of  29  mg/1 
limitation  for  oil  and  grease.  The  sample 
type  may  be  either  grab,  or  a  24-hour 
composite  consisting  of  the  arithmetic 
average  of  the  results  of  4  grab  samples 
taken  within  the  24-hour  period.  If  only 
one  sample  is  taken  for  any  one  month, 
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it  must  meet  both  the  daily  and  monthly 
limits.  The  analytical  method  is  that 
specified  at  40  CFR  Part  136. 

Priority  Pollutants.  For  well  treatment 
fluids,  completion  fluids,  and  workover 
fluids,  the  discharge  of  priority 
pollutants  is  prohibited  except  in  trace 
amounts.  Information  on  the  specific 
chemical  composition  of  any  additives 
containing  priority  pollutants  shall  be 
recorded.  ^ 

[Note]  If  materials  added  downhole  as 
well  treatment,  completion,  or  workover 
fluids  contain  no  priority  pollutants,  the 
discharge  is  assumed  not  to  contain 
priority  pollutants  except  possibly  in 
trace  amounts. 

(b)  Monitoring  Requirements 

This  discharge  shall  be  considered 
produced  water  for  monitoring  purposes 
when  commingled  with  produced 
water. 

7.  Sanitary  Waste  (Facilities 
Continuously  Manned  by  10  or  More 
Persons) 

(a)  Prohibitions 

Solids.  No  floating  solids  may  be 
discharged.  Observations  must  be  made 
once  per  day,  during  daylight  in  the 
vicinity  of  sanitary  waste  outfalls, 
following  either  the  morning  or  midday 
meals  and  at  the  time  during  maximum 
estimated  discharge. 

(b)  Limitations 

Residual  Chlorine.  Total  residual 
chlorine  is  a  surrogate  parameter  for 
^fecal  coliform.  Discharge  of  residual 
"chlorine  must  meet  a  minimum  of  1  mg/ 
1  and  shall  be  maintained  as  close  to  this 
concentration  as  possible.  A  grab 
sample  must  be  taken  once  per  month 
and  the  concentration  recorded 
(approved  method,  Hach  CN-66-DPD). 

[Exception]  Any  facility  which 
properly  operates  and  maintains  a 
marine  sanitation  device  (MSD)  that 
complies  with  pollution  control 
standards  and  regulations  under  section 
312  of  the  Act  shall  be  deemed  in 
compliance  with  permit  Umitations  for 
sanitary  waste.  The  MSD  shall  be  tested 
yearly  for  proper  operation  and  the  test 
results  maintained  at  the  facility. 

8.  Sanitary  Waste  (Facilities 
Continuously  Manned  by  9  or  Fewer 
Persons  or  Intermittently  by  Any 
Number) 

(a)  Prohibitions 

Solids.  No  floating  solids  may  be 
discharged  to  the  receiving  waters.  An 
observation  must  be  made  once  per  day 
for  floating  solids.  Observation  must  be 
made  during  daylight  in  the  vicinity  of 
sanitary  waste  outfalls  following  either 


the  morning  or  midday  meal  and  at  a 
time  during  maximiun  estimated 
discharge.  The  number  of  days  solids 
are  observed  must  be  recorded. 

[Exception]  Any  facility  which 
properly  operates  and  maintains  a 
marine  sanitation  device  (MSD)  that 
compUes  with  pollution  control 
standards  and  regulations  \mder  section 
312  of  the  Act  shall  be  deemed  to  be  in 
compliance  with  permit  limitations  for 
sanitary  waste.  The  MSD  shall  be  tested 
yearly  for  proper  operation  and  the  test 
results  maintained  at  the  facility. 

9.  Domestic  Waste 

(a)  Prohibitions 

Solids.  No  floating  solids  or  foam 
shall  be  discharged.  In  addition,  food 
waste,  comminuted  or  not,  may  not  be 
discharged  within  12  nautical  miles 
firom  nearest  land.  The  discharge  of  all 
other  domestic  wastes  shall  be  in 
accordance  with  Title  33  CFR  Part  151. 

(b)  Limitations 

Solids.  Comminuted  food  waste 
which  can  pass  through  a  25  mm  mesh 
screen  (approximately  1  inch)  may  be 
discharged  12  or  more  nautical  miles 
firom  nearest  land. 

(c)  Monitoring  Requirements 

An  observation  shall  be  made  once 
per  day  dxiring  daylight  in  the  vicinity 
of  domestic  waste  outfalls  following  &e 
morning  or  midday  meal  and  at  a  time 
during  maximum  estimated  discharge. 
The  number  of  days  solids  are  observed 
must  be  recorded. 

10.  Miscellaneous  Discharges 

Desalination  Unit  Discharge 
Diatomaceous  Earth  Filter  Media 
Blowout  Preventer  Flviid 
Uncontaminated  Ballast  Water 
Uncontaminated  Bilge  Water 
Mud,  Cuttings,  and  Cement  at  the 

Seafloor 

Uncontaminated  Freshwater 
Uncontaminated  Seawater 
Boiler  Blowdown 
Source JWater  and  Sand 
Excess  Cement  Slurry 

(a)  Limitations 

Free  Oil.  No  firee  oil  shall  be 
discharged.  Discharge  is  Umited  to  those 
times  that  a  visual  sheen  observation  is 
possible  imless  the  operator  uses  the 
static  sheen  method.  Monitoring  shall 
be  performed  using  the  visual  sheen 
method  on  the  surface  of  the  receiving 
water  once  per  week  when  discharging, 
or  by  use  of  the  static  sheen  method  at 
the  operator’s  option.  The  number  of 
days  a  sheen  is  observed  must  be 
recorded. 

(Exceptions]  Uncontaminated 
seawater,  uncontaminated  freshwater. 


source  water  and  source  sand, 
imcontaminated  bilge  water,  and 
uncontaminated  ballast  water  may  be 
discharged  from  platforms  that  are  on 
automatic  purge  systems  without 
monitoring  for  free  oil  when  the 
facilities  are  not  manned.  Additionally, 
discharges  at  the  seafloor  of:  muds  and 
cuttings  prior  to  installation  of  the 
marine  riser,  cement,  and  blowout 
preventer  fluid  may  be  discharged 
without  monitoring  with  the  static 
sheen  test  when  conditions  make 
observation  of  a  visual  sheen  on  the 
surface  of  the  receiving  water 
impossible. 


Section  C.  Other  Disdh^ge  Umitations 

1.  Floating  Solids  or  Visible  Foam 


There  shall  be  no  discharge  of  floating 
solids  or  visible  foam  from  any  source 
in  other  than  trace  amounts. 


2.  Halogenated  Phenol  Compounds 

There  shall  be  no  discharge  of 

iialogenated  phenol  compounds  as  a 
part  of  any  waste  stream  authorized  in 
this  permit. 

3.  Dispersants,  Surfactants,  and 
Detergents 

The  facility  operator  shall  minimize 
the  discharge  of  dispersants,  surfactants 
and  detergents  except  as  necessary  to 
comply  with  the  safety  requirements  of 
the  Occupational  Safety  and  Health 
Administration  and  the  Minerals 
Management  Service.  This  restriction 
applies  to  tank  cleaning  and  other 
operations  which  do  not  directly 
involve  the  safety  of  workers.  The 
restriction  is  imposed  because 
detergents  disperse  and  emulsify  oil, 
thereby  increasing  toxicity  and  making 
the  detection  of  a  discharge  of  oil  more 
difficult. 


4.  Rubbish,  Trash,  and  Other  Refuse 

The  discharge  of  any  solid  material 
not  authorized  in  the  permit  (as 
described  above)  is  prohibited. 

This  permit  includes  limitations  set 
forth  by  the  U.S.  Coast  Guard  in  its 
interim  final  ixde  implementing  Annex 
V  of  MARPOL  73/78  for  domestic  waste 
disposal  firom  all  fixed  or  floating 
offshore  platforms  and  associated 
vessels  engaged  in  exploration  or 
exploitation  of  seabed  mineral 
resources.  These  limitations,  as 
specified  by  Congress  (33  U.S.C.  1901, 
the  Act  to  ^vent  Pollution  firom  ships), 
apply  to  all  navigable  waters  of  the 
United  States. 

This  permit  prohibits  the  discharge  of 
“garbage”  including  food  wastes,  within 
12  nautical  miles  firom  nearest  land. 
Comminuted  food  waste  (able  to  pass 
through  a  screen  with  a  mesh  size  no 
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larger  than  25  mm,  approx.  1  inch]  may 
be  discharged  when  12  nautical  miles  or 
more  hom  land.  Graywater,  drainage 
from  dishwater,  shower,  laundry,  iMth, 
and  washbasins  are  not  consid^d 
garbage  within  the  meaning  of  Anikex  V. 
IncineraticHi  ash  and  non-plastic 
clinkers  that  can  pass  through  a  25  mm 
mesh  screen  may  be  discdmiged  greater 
than  3  miles  from  nearest  land, 
otherwise  ash  and  non-plastic  clinkers 
can  only  be  discharged  beyond  12 
nautical  miles  from  nearest  land.  (See 
Interim  Final  Regulations  Implementing 
Annex  V  of  MARPOL  73/78,  54  FR 
18384,  April  28, 1989). 

5.  Area  of  Biological  Concern 

There  shall  be  no  discharge  in  Areas 
of  Biological  Concern,  including  marine 
sanctuaries.  The  Flower  Garden  Banks 
has  been  determined  to  be  a  Marine 
Sanctuary  and  is  within  the 
geographical  area  covered  under  this 
permit 

Section  D.  Other  Conditions 

1.  Samples  of  Wastes 

If  requested,  the  permittee  shall 
provide  EPA  with  a  sample  of  any  waste 
in  a  manner  specified  by  the  Agency. 

2.  Drilling  Fluids  Toxicity  Test 

The  approved  test  method  for  permit 
compliance  is  identified  as: 

Drilling  Fluids  Toxicity  Test  58  FR 
12453,  Appendix  2. 

3.  Produced  Water  Toxicity  Testing 
Requirements 

(a)  The  permittee  shall  test  the 
produced  water  discharge  for  toxicity  in 
accordance  with  the  provisions  in  this 
section.  Toxicity  is  herein  defined  as  a 
statistically  significant  difiierence  at  the 
95%  confidence  level)  between  surviiral 
and/or  reproduction  or  growth  of  the 
appropriate  test  organism  in  a  specified 
effluent  dilution  and  the  control  (0% 
effluent). 

(b)  All  test  organisms,  procedures, 
and  quality  assurance  reqvurenaents 
used  shall  be  in  accordance  with  the 
latest  revision  of  “Short-Tenn  Methods 
for  Estimating  the  Chronic  Toxicity  of 
Effluents  and  Receiving  Waters  to 
Marine  and  EsUiarine  Organisms,”  EPA/ 
600/4-87/028,  or  the  most  recent  update 
thereof.  The  followii^  tests  shall  be 
used: 

1.  Chronic  static  renewal  7-day 
survival,  growth,  and  fecundity  test 
using  Mysidopsis  bahia  (Method 
1007.0). 

2.  chronic  static  renewal  7-day  larval 
survival  and  growth  test  using 
sheepshead  miimow  [Cyprin^on 
variegatus)  (Method  10041))  or  mland 
silverside  minnow  (Menidia  beryllina) 


(Method  1006.0).  However,  the 
permittee  is  restricttel  to  the  use  of  a 
single  minnow jspecies  for  all 
biomonitoring  testing. 

(c)  Five  (5)  dilutioin  in  additicm  to  an 
appropriate  control  (0%  effluent)  shall 
be  us^  in  the  toxicity  tests.  One  of  the 
additional  effluent  concentrations  shall 
correspmnd  to  the  whole  effluent 
toxici^  (7-day  NCSG)  limitation 
estabhshed  in  Part  I>of  this  permit. 

(d)  The  samples  shcdl  be  collected  at 

a  point  following  the  last  treatment  unit. 
Dilution  water  used  in  the  toxicity  tests 
will  be  synthetic  water  or  natviral 
seawater  collected  from  an  area 
unaffected  by  produced  water 
disdiaiges.  The  synthetic  dilution  water 
must  fulfill  the  requirements  of  item  7 
and  have  a  pH  and  hardness  similar  to 
that  of  the  receiving  water,  and  a 
salinity  as  required  by  the  test  methods. 

(e)  A  grab  sample  represmitative  of 
product  water  discharges  when  scale 
inhibitors,  corrosion,  inlribitors, 
biocides,  pstraffin  inhibitors,  well 
completion  fluids,  workover  fluids,  and/ 
or  well  treatment  fluids  are  used  in 
operations  shall  be  collected  from 
outfalls  discharging  produced  water. 

The  toxicity  test  must  be  initiated 
within  36  hours  after  the  collection  of 
the  grab.  Samples  shall  be  chilled  to  4 
degrees  Centigrade  when  collected, 
shipped,  and/or  stored  and  shall  be 
stored  in  a  manner  which  minimizes 
loss  of  volatiles. 

(f)  Test  Acceptance 

(1)  The  toxicity  test  control  (0% 
effluent)  must  have  a  sxirvival  equal  to 
or  greater  than  80%  to  be  considered 
valid.  Should  the  control  survival  be 
less  than  80%,  that  test  (both  the  control 
and  all  effluent  dilutions)  shall  be 
repeated. 

(2)  The  mean  wei^t  of  unpreserved 

sheepshead  minnow  larvae  at  the  end  of 
7  days  in  the  control  (0%  effliient)  must 
be  0.60  mg  or  greater.  Should  the 
control  larval  mean  weight  be  less  than 
0.60  mg,  the  toxicity  test  including  the 
control  and  all  effluent  dilutions  ^all 
be  repeated.  ^ 

(3)  The  mean  weight  of  m)rsid  shrimp 
at  the  end  of  7  days  in  the  control  (0% 
effluent)  must  be  0.20  mg  or  greater. 
Should  the  control  mean  wei^t  be  less 
than  0.20  mg,  the  toxicity  test  including 
the  control  and  all  effluent  dilutions 
shall  be  repeated. 

(4)  The  minimum  number  of  mysid 
shrimp  females  producing  eggs  must  bb 
50%  or  greater  in  thecontrono% 
effluent).  Should  the  number  of  egg 
producing  females  be  less  than  50%, 
then  the  fecundity  data  cannot  be  used 
as  an  endpoint  in  the  test. 


(5)  The  percent  coefflcient  of  variation 
shall  be  40%  or  less  for  the  control  (0% 
effluent),  and  the  effluent  concmitration 
defining  the  NOEC  Should  the  percent 
coefficient  of  variation  be  greater  than 
40%  in  the  control,  that  test  (both  the 
control  and  all  effluent  diluticms)  shall 
be  re]}eated. 

(g)  The  permittee  shall  prepare  a  full 
report  of  the  results  according  to  the 
Report  Preparation  Section  of  “Short- 
Term  Methods  for  Estimatmg  the 
Chronic  Toxicity  of  Effluents  and 
Receiving  Waters  to  Marine  and 
Estuarine  Organisms.”  The  report  shall 
be  retained  pursuant  to  the  provisions  of 
Part  n.C.3  of  this  permit.  The  permittee 
shall  also  prepare  the  toxicity  testing 
information  contained  in  Appendix  A, 
Table  2.  The  information  in  Table  2 
shall  be  retained  pursu£mt  to  the 
provisions  of  Part  II.C.3  of  this  permit. 

(h)  The  NOEC  (no  observed  effect 
concentration)  for  a  specific  species  is 
defined  as  the  greatest  effluent 
concentration  which  does  not  illicit  a 
response  that  is  statistically  different 
from  the  control  (0%  effluent]  at  the 
95%  confidence  level. 

(i)  The  whole  effluent  toxicity  (7-day 
NOEC)  value  to  be  used  in  determining 
DMR  reporting  values  is  the  lowest 
NOEC  determined  during  the  7-day  test 
period  for  either  of  the  two  test  species 
Specified  in  this  permit.  The  permittee 
shall  report  the  7-day  NOTC  in  the  D?vfR 
for  the  reporting  period. 

4.  Bioaccumulation  Testing 

The  approved  test  methods  frjr 
bioaccumulation  testing  of  edible  fish  - 
tissue  are: 

Orgcinics:  Gas  Chromatograph/Mass 
Spectrometric,  Method  Number  516, 
Standard  Methods  for  Examination  of 
Water  and  Waste  Water,  16th  Edition. 
Metals:  Electrothermal  Atomic 
Absorption  Spectrometry,  Method 
NumbW  304,  Standard  Methods  for 
Examination  of  Water  and  Waste 
Water,  16th  Edition. 

5.  Visual  Sheen  Test 

The  visual  sheen  test  is  used  to  detect 
free  oil  by  observing  the  surface  of  the 
receiving  water  for  ffie  presence  of  a 
sheen  while  discharging.  The  operator 
must  conduct  a  visual  sheen  test  only  at 
times  when  a  sheen  could  be  cfoserv^. 
This  restriction  eliminates  observations 
when  atmospheric  or  surface  conditions 
prohibit  the  observer  from  detecting  a 
sheen  (e.g.,  overcast  skies,  rtni^  seas, 
etc.). 

The  observer  must  be  positioned  on 
the  rig  or  platform,  relative  to  both  the 
discharge  point  and  current  fkrw  at  the 
time  of  discharge,  such  that  the  obsej^’er 
can  detect  a  sheen  should  it  surface 
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down  current  from  the  discharge.  For 
discharges  that  have  been  occurring  for 
a  least  15  minutes  previously, 
observations  may  be  made  any  time 
thereafter.  For  discharges  of  less  than  15 
minutes  duration,  observations  must  be 
made  during  both  discharge  and  at  5 
minutes  after  discharge  has  ceased. 

6.  Static  Sheen  Test 

a.  Scope  and  Application.  The  static 
sheen  test  is  to  be  used  as  «  compliance 
test  for  the  "no  free  oil”  requirement  for 
discharges  of  drilling  fluids;  drill 
cuttings;  and  well  treatment, 
completion,  and  workover  fluids.  For  all 
other  discharges  with  a  "no  free  oil 
discharge”  req\iirement  except  deck 
drainage,  the  static  sheen  test  is  to  be 
used  as  a  compliance  test  when  it  is  not 
possible  for  the  operator  to  accomplish 
a  visual  sheen  observation  on  the 
surface  of  the  receiving  water.  This 
would  preclude  an  operator  from 
attempting  a  visual  sheen  observation 
when  atmospheric  or  surface  conditions 
prohibit  the  observer  from  detecting  a 
sheen  (e.g.,  during  rough  seas,  etc.).  Free 
oil  refers  to  any  oil  contained  in  a  waste 
stream  that  when  discharged  will  cause 
a  film  or  sheen  upon  or  a  discoloration 
of  the  surface  of  ^e  receiving  water. 

h.  Summary  of  Method.  15  ml  samples 
of  drilling  fluids;  well  treatment, 
completion  and  workover  fluids, 
formation  test  fluids,  or  treated 
wastewater  fix)m  drilling  fluid 
dewatering  activities,  or  15  gm  (wet 
weight  basis)  samples  of  drill  cuttings  or 
produced  sand  are  introduced  into 
ambient  seawater  in  a  container  having 
an  air  to  liquid  interface  area  of  1000 
cm*  (155.5  in*).  Samples  are  dispersed 
within  the  container  and  observations 
made  no  more  than  one  hour  later  to 
ascertain  if  these  materials  cause  a 
sheen,  iridescence,  gloss,  or  increased 
reflectance  on  the  siurface  of  the  test 
seawater.  The  occurrence  of  any  of  these 
visual  observations  will  constitute  a 
demonstration  that  the  tested  material 
contains  "free  oil”,  and  therefore, 
results  in  a  prohibition  on  its  discharge 
into  receiving  waters. 

c.  Interferences.  Residual  "fi«e  oil” 
adhering  to  sampling  containers,  the 
magnetic  stirring  bar  used  to  mix 
drilling  Flviids,  and  the  stainless  steel 
spatula  used  to  mix  drill  cuttings  will  be 
the  principal  sources  of  contamination 
problems.  These  problems  should  only 
occur  if  improperly  washed  and  cleaned 
equipment  are  used  for  the  test.  The  use 
of  disposable  equipment  minimizes  the 
potential  for  similar  contamination  from 
pipets  and  the  test  container. 

d.  Apparatus,  Materials,  and 
Reagents. 

d.l  Apparatus. 


d.1.1  Sampling  Containers — 1  L 
olyethylene  beakers  and  1 L  glass 
eakers. 

d.t.2  Graduated  cylinder — 100  ml 
graduated  cylinder  required  only  for 
operations  where  predilution  of  mud 
discharges  is  required. 

d.l. 3  Plastic  disposable  weighing 
boats. 

d.1.4  Triple-beam  scale. 
d.1.5  Disposable  pipets — 25  ml 
disposable  pipets. 

d.1.6  Magnetic  stirrer  and  stirring 
bar. 

d.l. 7  Stainless  steel  spatula. 
d.1.8  Test  container — open  plastic 
container  whose  internal  cross-section 
parallel  to  its  opening  has  an  area  of 
1000  ±  50  cm*  (155.5  ±  7.75  in*),  and 
a  depth  of  at  least  13  cm  (5  inches)  and 
no  more  than  30  cm  (11.8  inches). 
d.2  Materials  and  Reagents. 
d.2.1  Plastic  liners  for  the  test 
container — Oil  free,  heavy  duty  plastic 
trash  can  liners  that  do  not  inhibit  the 
spreading  of  an  oil  film.  Liners  must  be 
of  sufficient  size  to  completely  cover  the 
interior  surface  of  the  test  container. 
Permittees  must  determine  an 
appropriate  local  source  of  liners  that  do 
not  inhibit  the  spreading  of  0.05  ml 
diesel  fuel  added  to  the  lined  test 
container  \mder  the  test  conditions  and 
protocol  described  below. 

d. 2.2  Ambient  receiving  water. 

e.  Calibration. 

None  ciurently  specified. 

f.  Quality  Control  Procedures. 

None  currently  specified. 

g.  Sample  Collection  and  Handling. 
g.l  Sapling  containers  must  be 

thoroughly  washed  with  detergent, 
rinsed  a  minimum  of  three  times  with 
finsh  water,  and  allowed  to  air  dry 
before  samples  are  collected. 

g.2  Samples  of  drilling  fluid  to  be 
tested  shall  be  taken  at  the  shale  shaker 
after  cuttings  have  been  removed.  The 
sample  volume  should  range  between 
200  ml  and  500  ml. 

g.3  Samples  of  drill  cuttings  will  be 
taken  fihm  ffie  shale  shaker  screens  with 
a  clew  spatula  or  similar  instniment 
and  placed  in  a  glass  beaker.  Cuttings 
samples  shall  be  collected  prior  to  the 
addition  of  any  washdown  water  and 
should  range  l^tween  200  g  and  500  g. 

g.4  Samples  of  well  treatment, 
completion  and  workover  fluids, 
formation  test  fluids,  and  treated 
wastewater  from  drilling  fluid 
dewatering  activities  must  be  obtained 
from  the  holding  facility  prior  to 
discharge;  the  sample  volume  should 
range  between  200  ml  and  500  ml. 

g.5  Samples  must  be  tested  no  later 
than  1  hour  after  collection. 

g.6  Drilling  fluid  samples  must  be 
mixed  in  their  sampling  containers  for 


5  minutes  prior  to  the  test  using  a 
magnetic  bar  stirrer.  If  predilution  is 
imposed  as  a  permit  condition,  the 
sample  must  be  mixed  at  the  same  ratio 
with  the  same  prediluting  water  as  the 
discharged  muds  and  stirred  for  5 
minutes. 

g. 7  Drill  cuttings  must  be  stirred  and 
well  mixed  by  hand  in  their  sampling 
containers  prior  to  testing,  using  a 
stainless  steel  spatula. 

h.  Procedure. 

h.l  Ambient  receiving  water  must  be 
used  as  the  "receiving  water”  in  the  test. 
The  temperature  of  the  test  water  shall 
be  as  close  as  practicable  to  the  ambient 
conditions  in  the  receiving  water,  not 
the  room  temperature  of  the  observation 
facility.  The  test  container  must  have  an 
air  to  liquid  interface  area  of  1000150 
cm*.  The  surface  of  the  water  should  be 
no  more  than  1.27  cm  (1/2  inch)  below 
the  top  of  the  test  container. 

h.2  Plastic  liners  shall  be  used,  one 
per  test  container,  and  discarded 
afterwards.  Some  liners  may  inhibit 
spreading  of  added  oil;  operators  shall 
determine  an  appropriate  local  source  of 
liners  that  do  not  inhibit  the  spreading 
of  the  oil  film. 

h.3  A  15  ml  sample  of  drilling  fluid, 
well  treatment,  completion  and 
workover  fluids,  formation  test  fluids,  or 
treated  wastewater  from  drilling  fluid 
dewatering  activities  must  be 
introduced  by  pipet  into  the  test 
container  1  cm  below  the  water  surface. 
Pipets  must  be  filled  and  discharged 
with  test  material  prior  to  the  transfer  of 
test  material  and  its  introduction  into 
test  containers.  The  test  water-test 
material  mixture  must  be  stirred  using 
the  pipet  to  distribute  the  test  material 
homogeneously  throughout  the  test 
water.  The  pipet  must  be  used  only  once 
for  a  test  and  then  discarded. 

h.4  Drill  cuttings  should  be  weighed 
on  plastic  weighing  boats;  15  gram 
samples  must  be  transferred  by  scraping 
test  material  into  the  test  water  with  a 
stainless  steel  spatula.  Drill  cuttings 
shall  not  be  prediluted  prior  to  testing. 
Also,  drilling  fluids  and  cuttings  must 
be  tested  separately.  The  weighing  boat 
must  be  immersed  in  the  test  water  and 
scraped  with  the  spatula  to  transfer  any 
residual  material  to  the  test  container. 
The  drill  cuttings  must  be  stirred  with 
the  spatula  to  an  even  distribution  of 
solids  on  the  bottom  of  the  test 
container. 

h.5  Observations  mvist  be  made  no 
later  than  1  ho\ir  after  the  test  material 
is  transferred  to  the  test  container. 
Viewing  points  above  the  test  container 
should  be  made  from  at  least  three  sides 
of  the  test  container,  at  viewing  angles 
of  approximately  60®  and  30®  ^m  the 
horizontal.  Illiimination  of  the  test 
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contamer  m\»t  be  representative  of 
adequate  limiting  for  a  woridng 
environment  to  conduct  routine 
laboratory  procedures,  h  is 
recommended  that  the  water  surface  of 
the  test  container  be  observed  under  a 
flucnescent  light  source  such  as  a 
dissecting  microscope  light.  The  light 
source  ^all  be  position^  above  and 
directed  over  the  entire  surfoce  of  the 
pan. 

h.6  Detection  of  a  “silvery”  or 
“metallic”  sheen,  gloss,  or  increased 
reflectivity;  visual  color,  or  iridescence; 
or  an  oil  slick,  on  the  water  smiace  of 
the  test  container  surfoce  shall 
constitute  a  demonstration  of  “free  oil”. 
These  visual  observations  include 
patches,  streaks,  or  sheets  of  such 
altered  surfoce  characteristics  shall 
constitute  a  demonstration  of  free  oil.  If 
the  free  oil  content  of  the  sample 
approaches  or  exceeds  10  percent,  the 
water  siuface  of  the  test  container  may 
lack  color,  a  sheen  or  iridescence,  due 
to  die  increased  thidoiess  of  the  film; 
thus,  the  observation  for  an  oil  slick  is 
required.  The  surfoce  of  the  test 
container  shall  not  be  distuibed  in  any 
manner  that  reduced  the  size  of  any 
sheen  or  slide  that  maybe  present 
If  an  oil  sheen  or  sl^  occurs  on  less 
than  one-half  ol  the  surfoce  area  after 
drilling  muds  or  cuttings  are  introduced 
to  the  test  container,  observations  will 
continue  for  up  to  one  hour.  If  the  sheen 
or  slick  increases  in  size  and  covers 
greater  than  one-half  of  the  surface  area 
of  the  test  container  during  the 
observation  period,  the  discharge  of  the 
material  shall  cease.  If  the  sheen  or  slick 
does  not  increase  in  size  to  cover  greater 
than  one-half  of  the  test  container 
surfoce  area  alter  one  hour  of 
observation,  discharge  may  continue 
and  additional  sampling  is  not  required. 

If  a  sheen  or  slick  occurs  on  greater 
than  one-half  ol  the  surfoce  area  of  the 
test  container  after  the  test  material  is 
introduced,  discharge  of  the  tested 
material  shall  cease.  The  permittee  may 
retest  the  material  causing  the  sheen  or 
slicL  If  subse<mmit  tests  do  not  result  in 
a  sheen  or  slick  covering  greater  than 
one-half  of  the  surface  area  of  the  test 
container,  discharge  may  continue. 

7.  Radionuclide  test. 

The  approved  test  methods  for 
monitoring  produced  water  for 
radionuclides  are: 

Radium  226:  Method  Number  7500-Ra 

C,  Standard  Methods  for  the 
Examination  of  Water  and 
Wastewater,  Seventeenth  Edition, 
APHA,  AWWA,  and  WPCF. 

Radium  228:  Method  Number  750&-Ra 

D,  Standard  Methods  for  the 
Examination  of  Water  and 


Wastewater,  Seventeenth  Edition, 

APHA,  AWWA,  and  WPCF. 

Part  n.  Standard  Conditions  for  NPDES 
Permits 

Section  A.  General  Conditions 

1.  Introduction 

In  accordance  with  the  provisions  of 
40  CFR  Part  122.41,  et.  seq.,  this  permit 
incorporates  by  reference  ALL 
conditions  and  requirements  applicable 
to  NPDES  permits  set  forth  in  ^e  Clean 
Water  Act,  as  amended,  (herein-after 
known  as  the  “Act”)  as  well  as  ALL 
applicable  regulations. 

2.  Duty  to  Comply 

The  permittee  must  comply  with  all 
conditions  of  this  permit.  Any  permit 
noncompliance  constitutes  a  violation 
of  the  Act  and  is  grounds  for 
enforcement  action  or  for  reqiiiring  a 
permittee  to  apply  and  obtain  an 
individual  NPDES  permit. 

3.  Toxic  Pollutants 

a.  Notwithstanding  Part  nA.S,  if  any 
to]dc  effluent  standa^  or  prohibition 
(including  any  schedule  of  compliance 
specified  in  such  effluent  standard  or 
prohibition)  is  promulgated  imder 
section  307(a)  ^  the  Act  for  a  toxic 
pollutant  which  is  present  in  the 
discharge  and  that  standard  or 
prohibition  is  more  stringent  than  any 
limitation  on  the  pollutant  in  this 
permit,  this  permit  shall  be  modified  or 
revoked  and  reissued  to  conform  to  the 
toxic  effluent  standard  or  prohibition. 

b.  The  permittee  shall  comply  with 
effluent  standards  or  prohibitions 
established  \mder  se(^on  307(a)  of  the 
Act  for  toxic  pollutants  within  ^e  time 
provided  in  the  regulations  that 
established  those  standards  or 
prohibitions,  even  if  the  permit  has  not 
yet  been  modified  to  incorporate  the 
requirement. 

4.  Duty  to  Reapply 

If  the  permittee  wishes  to  oon^ue  an 
activity  regulated  by  this  permil  after 
the  expiration  date  of  this  permit,  the 
permittee  must  apply  for  and  ^Mitain  a 
new  permit.  The  application  shall  be 
submitted  at  least  180  days  before  the 
expiration  date  of  this  permit.  The 
Director  may  grant  permission  to  submit 
an  application  less  than  180  days  in 
advance  but  no  later  than  the  permit 
expiration  date.  Continuation  of 
expiring  permits  shall  be  governed  by 
regulations  promulgated  at  40  CFR 
122.6  and  any  subsequent  amendments. 

5.  Permit  Flexibility 

This  permit  may  be  modified,  revoked 
and  reissued,  or  terminated  for  cause  in 


accordance  witti  40  CFR  122.62-64.  The 
filing  of  a  request  for  a  permit 
modification,  revocation  and  reissuance, 
or  termination,  or  a  nc^fication  of 
plaiuied  changes  or  anticipated 
noncompliance,  does  not  stay  any 
permit  condition. 

6.  Property  Rights 

This  permit  does  not  convey  any 
property  rights  of  any  sort,  or  any 
exclusive  privilege. 

7.  Duty  To  Provide  Information 

The  permittee  shall  furnish  to  the 
Director,  within  a  reasonable  time,  any 
information  which  the  Director  may 
request  to  determine  whether  cause 
exists  for  modifying,  revoking  and 
reissuing,  or  terminating  this  permit,  or 
to  determine  compliance  with  this 
permit.  The  permittee  shall  also  furnish 
to  the  Director,  upon  request,  copies  of 
records  required  to  be  kept  by  this 
permit. 

8.  Criminal  and  Civil  Liability 

Except  as  provided  in  permit 

conditions  on  “Bypassing”  and 
“Upsets”,  nothing  in  this  permit  shall 
be  construed  to  relieve  the  permittee 
from  civil  or  criminal  penalties  for 
noncompliance.  Any  false  or  materially 
misleadhig  representation  or 
concealment  of  information  required  to 
be  reported  by  the  provisions  of  the 
permit,  the  Act,  or  applicable 
regulations,  which  avoids  or  effectively 
defeats  the  regulatory  purpose  of  the 
permit  may  s^ject  the  permittee  to 
criminal  enforcement  pursuant  to  18 
U.S.C.  1001. 

9.  Oil  and  Hazardous  Substance 
Liability 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  to  which  the  permittee  is  or 
may  be  subject  under  section  311  of  the 
Act. 

10.  State  Laws 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
frem  any  responsibilities,  liabilities,  or 
penalties  established  pursuant  to  any 
applicable  State  Lew  or  regulation 
under  authority  preserved  by  section 
510  of  the  Act. 

'  11.  Severability 

The  provisions  of  this  permit  are 
severable,  and  if  any  provision  of  this 
permit  or  the  application  of  any 
provision  of  this  permit  to  any 
circumstance  is  held  invalid,  the 
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applicstioii  of  such  provision  to  other 
circumstances,  and  the  remainder  of 
this  permit,  shall  not  be  affected 
thereby. 

Section  B.  Proper  Operation  end 
Maintenance 

1.  Need  To  Halt  or  Redtice  Not  a 
Defense 

It  shall  not  be  a  defense  for  a 
permittee  in  an  raforcemeBt  action  that ' 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the 
conditions  of  this  permit  The  permittee 
is  responsible  for  maintaining  adequate 
safeguards  to  prevent  the  discharge  of 
untreated  or  inadequately  treated  wastes 
d’oring  electrical  power  feilure  either  by 
means  of  alternate  poww  soiirces, 
standby  generators  or  retention  of 
inadequately  treated  effluent. 

2.  Duty  To  Mitigate 

The  permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
any  disdiarge  in  violation  of  this  permit 
which  has  a  reasxmable  likelihood  of 
adversely  affecting  human  health  or  the 
environment. 

3.  Proper  Operation  and  Maintenance 

a.  The  permittee  shall  at  all  times 
properly  operate  and  maintain  all 
facilities  and  systems  of  treatment  and 
control  (and  related  ^purtenances) 
which  are  installed  or  used  by  permittee 
as  effldently  as  possible,  and  in  a 
manner  which  will  minimize  upsets  and 
discharges  of  excessive  pollutants  and 
will  acMeve  compliance  with  the 
conditions  of  this  permit  Proper 
operation  and  maintenance  also 
includes  adequate  laboratory  controls 
and  appropriate  quality  assurance 
procedures.  This  provision  requires  the 
operation  of  backup  or  auxiliary 
facilities  or  similar  systems  which  are 
installed  by  a  permittee  only  when  the 
operation  is  necessary  to  achieve 
compliance  with  the  oonditions  of  this 
permit. 

b.  The  permittee  shall  provide  an 
adequate  operating  staff  which  is  duly 
qualified  to  carry  out  operation, 
maintenance  and  testing  functions 
required  to  ensure  compliance  with  the 
conditions  of  this  permit 

4.  Bypass  of  Treatment  Facilities 

a.  Bypass  not  exceeding  limitaticms. 
The  permittee  may  allow  any  bypass  to 
occur  which  does  not  cause  effhient 
limitations  to  be  exceeded,  biA  only  if 
it  also  is  fcN'  essential  maintenance  to 
assure  efficient  operafion.  These 
bypasses  are  not  subfect  to  the 
provisions  of  Parts  n.B.4.b  and  4x:. 


b.  Notice 

(1)  Anticipated  bypass.  If  die 
permittee  knows  in  advance  of  the  need 
for  a  bypass,  it  shall  submit  prior  notice, 
if  possible  at  least  ten  days  tefore  the 
date  of  the  bypass. 

(2)  Unanticipaled  bypass.  The 
permittee  shall,  within  24  hours,  submit 
notice  of  an  unanticipated  bypass  as 
required  in  Part  n.D.7. 

c.  Prohibition  of  Bypass 

(1)  Bypass  is  prohibited,  and  the 
Director  may  take  enforcemeat  action 
against  a  permittee  for  b3mass,  unless: 

(a)  Bypass  was  imavoitfeble  to  prevent 
loss  of  life,  personal  injury,  or  severe 
property  damage; 

(b)  There  were  no  feasible  alternatives 
to  the  bypass,  sudb  as  the  use  of 
auxiliary  treatment  facilities,  retention 
of  untreated  wastes,  or  maintenance 
during  normal  periods  of  equipment 
downtime.  This  condition  is  not 
satisfied  if  adequate  back-up  equipment 
should  have  been  installed  in  the 
exercise  of  reasonable  engineering 
judgment  to  prevent  a  bypass  which 
occurred  during  normal  pmiods  of 
equipment  downtime  or  preventive 
maintenance;  and, 

(c)  The  permittee  submitted  notices  as 
reouired  by  Part  ILB.4.b. 

(2)  The  Director  may  allow  an 
anticipated  bypass  after  considering  its 
adverse  effects,  if  the  Directed 
determines  that  it  will  meet  the  three 
conditions  listed  at  Part  n.B.4.c(l). 

5.  Upset  Conditiems 

a.  Effect  of  an  upset  An  upset 
constitutes  an  affirmative  defense  to  an 
action  brought  for  noncompHance  with 
such  technology-based  permit  effluent 
limitations  if  the  requirements  of  Part 
n.B.S.b.  are  met. 

No  determination  made  during 
administrative  review  of  claims  that 
noncompliance  was  caused  by  upset, 
and  before  an  action  for  noncompliance, 
is  final  administrative  action  subject  to 
judicial-review. 

b.  Conditions  necessary  for  a 
demonstration  of  upset.  A  permittee 
who  wishes  to  establish  the  affirmative 
defense  of  upset  shall  demonstrate, 
through  properly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence  that: 

(1)  An  upset  occurred  and  diat  the 
permittee  can  identify  the  cause(s)  of 
the  upset; 

(2)  The  permitted  facility  was  at  the 
time  being  properly  operated; 

(3)  The  permittee- submitted  notice  of 
the  upset  as  re<^uiredby  Part  n.D.7;  and, 

(4)  The  permittee  complied  with  any 
remedial  measures  required  by  Part 
n.B.2. 


c.  Burden  of  proof,  in  any 
enforcanient  proceediiig,  tte  permittee 
seeking  to  es^lirii  the  oocarraice  of  an 
upset  tlw  burden  of  proof. 

6.  Removed  Substances 

Solids,  sewage  sludges,  filter 
backwish,  or  odier  pc^tants  removed 
in  the  course  of  treatment  or  wastewater 
cootiol  rirall  be  disposed  of  in  a  manner 
such  as  to  prevent  any  pollutant  from 
si«ch  materials  from  entering  navigable 
waters.  Any  substance  speaficalfy  listed 
within  this  permit  may  be  discharged  in 
accordance  with  specified  conditions, 
terms,  or  limitations. 

Section  C.  Monitorutgand  Beoords 

1.  Inspection  and  Ent^ 

The  permittee  shall  allow  the 
Director,  or  an  authorized 
representative,  upon  the  presentation  of 
credentials  and  other  documents  as  may 
be  required  by  the  law  to: 

a.  Enter  upon  the  p«iaittae’s  premises 
.  where  a  regulated  feciiity  or  activity  is 

located  or  conducted,  or  where  records 
must  be  kept  imder  the  oonditions  of 
this  permit; 

b.  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  oonditions  of  this 
permit; 

c.  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 
practices  or  operations  regufeted  or 
reouired  und^  this  permit;  and 

d.  Sample  or  monitor  at  reasonable 
times,  for  the  purpose  of  assuring  permit 
compliance  or  as  otherwise  authorized 
by  the  Act,  any  substances  or 
parameters  at  any  location. 

2.  Representative  Sampling 

Samples  and  measurements  taken  for 

the  purpose  of  monitoring  shall  be 
representative  of  the  numitored  activity. 

3.  Retention  of  Records 

The  pwmittee  shall  retain  records  of 
^1  monitoring  information,  including 
all  calibration  and  maintenance  records 
and  all  original  strip  chart  recordings  for 
continuous  monitoring  instrumentation, 
copies  of  all  reports  required  by  this 
permit,  and  records  of  all  data  used  to 
complete  the  application  for  this  permit, 
for  a  period  of  at  least  3  years  from  the 
date  of  the  sample,  measurement, 
report,  or  application.  This  period  may 
be  extended  by  request  of  the  Director 
at  any  time. 

The  operator  shall  maintain  records  at 
development  and  production  facilities 
for  3  years,  wherevw  practic^)le  end  at 
a  specific  shore-based  site  whenever  not 
practic^le.  The  operator  is  responsible 
for  maintaining  recxxds  at  exploratory 
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ftcfiities  while  they  are  discharging 
imder  the  operators  control  and  at  a 
specific  s|bore-based  site  for  the 
remainder  of  the  3-year  retention 
period. 

4.  Record  Contents 

Records  of  monitoring  information 
shall  include: 

a.  The  date,  exact  place,  and  time  of. 
samp^g  or  measurements: 

b.  The  individual(s)  who  performed 
the  sampling  or  measiuements; 

c.  The  date(s)  and  time(s)  analyses 
were  performed; 

d.  The  individual(s)  who  performed 
the  analyses; 

e.  The  analytical  techniques  or 
methods  used;  and 

f.  The  results  of  such  analyses. 

5.  Monitoring  Procedmes 

a.  Monitoring  must  be  conducted 
according  to  test  procedures  approved 
imder  40  CFR  part  136,  unless  other  test 
procedures  have  been  specified  in  this 
permit  or  approved  by  the  Regional 
Administrator. 

b.  The  permittee  shall  calibrate  and 
perform  maintenance  procedures  on  all 
monitoring  and  analytical  instruments 
at  intervals  frequent  enough  to  insiue 
accuracy  of  measurements  and  shall 
maintain  appropriate  records  of  such 
activities. 

c.  An  adequate  analytical  quality 
control  program,  including  the  analyses 
of  sufficient  standeu'ds,  spikes,  and 
duplicate  samples  to  insure  the 
accuracy  of  all  required  analytical 
results  shall  be  maintained  by  the 
permittee  or  designated  commercial 
laboratory. 

6.  Flow  Measurements 

Appropriate  flow  measvu^ment 

devices  and  methods  consistent  with 
accepted  scientific  practices  shall  be 
selected  and  used  to  ensure  the 
accuracy  and  reliability  of 
measurements  of  the  volume  of 
monitored  discharges.  The  devices  shall 
be  installed,  calibrated,  and  maintained 
to  insure  that  the  accuracy  of  the 
measurements  is  consistent  with  the 
accepted  capability  of  that  type  of 
device.  Devices  selected  shall  be 
capable  of  measuring  flows  with  a 
maximiim  deviation  of  less  than  10% 
from  true  discharge  rates  throughout  the 
range  of  expected  discharge  volumes. 

Section  D.  Reporting  Requirements 

1.  Planned  Changes 

The  permittee  shall  give  notice  to  the 
Director  as  soon  as  possible  of  any 
planned  physical  alterations  or 
additions  to  the  permitted  facility. 
Notice  is  required  only  when; 


(1)  The  alteration  or  addition  to  a 
p>ermitted  facility  may  meet  one  of  the 
criteria  for  determining  whether  a 
facility  is  a  new  source  in  40  CFR  Part 
122.29(b);  or, 

(2)  llie  alteration  or  addition  could 
significantly  change  the  nature  or 
increase  the  quantity  of  pollutants 
discharged.  This  notification  applies  to 
pollutants  which  are  subject  neither  to 
effluent  limitations  in  the  permit,  nor  to 
notification  requirements  listed  at  Part 
n.D.10.a. 

2.  Anticipated  Noncompliemce 

The  permittee  shall  give  advance 
notice  to  the  Director  of  any  planned 
changes  in  the  permitted  facility  or 
activity  which  may  result  in 
noncompliance  with  permit 
requirements. 

3.  Transfers 

This  permit  is  not  transferable  to  any 
person  except  after  notice  to  the 
Regional  Administrator.  The  Regional 
Administrator  may  require  modification 
or  revocation  and  reissuance  of  the 
permit  to  change  the  name  of  the 
permittee  and  to  incorporate  such 
requirements  as  may  be  necessary  imder 
the  Act. 

4.  Discharge  Monitoring  Reports  and 
Other  Reports 

The  operator  of  each  lease  block  shall 
be  responsible  for  submitting 
monitoring  results  for  all  facilities 
within  ea(±  lease  block.  The  monitoring 
results  for  the  facilities  (platform, 
drilling  ship,  or  semisubmersible) 
within  the  particular  lease  block  shall 
be  summarized  on  the  annual  Discharge 
Monitoring  Report  for  that  lease  block. 

Monitonng  results  obtained  during 
the  previous  12  months  shall  be 
summarized  and  reported  on  a  '  < 
Discharge  Monitoruijg  Report  (DMR) 
form  (EPA  No.  3320-1).  In  addition,  the 
highest  monthly  average  for  all  activity 
within  each  lease  block  shall  be 
reported.  The  highest  daily  maximum 
sample  taken  during  the  reposting 
period  shall  be  reported  as  the  daily 
maximum  concentration. 

If  any  category  of  waste  (discharge)  is 
not  applicable  for  all  facilities  within 
the  lease  block,  due  to  the  type  of 
operations  (e.g.,  drilling,  production)  no 
reporting  is  required;  however,  “no 
discharge"  must  be  recorded  for  those 
categories  on  the  DMR.  If  all  facilities 
within  a  lease  block  have  had  no 
activity  during  the  reporting  period  then 
“no  activity"  must  be  written  on  the 
DMR.  Operators  may  list  a  summary  of 
all  lease  blocks  where  there  is  no 
activity  on  one  DMR.  All  pages  of  the 
DMR  must  be  signed  and  certified  as 


required  by  Part  II.D.11  and  returned 
when  due.  . 

5.  Additional  Monitoring  by  the 
Permittee 

If  the  permittee  monitors  any 
pollutant  more  fi«quently  them  required 
by  this  permit,  using  test  procedures 
approved  under  40  CFR  Part  136  or  as 
specified  in  this  permit,  the  results  of 
this  monitoring  snail  be  included  in  the 
calculation  and  reporting  of  the  data 
submitted  in  the  Discharge  Monitoring 
Report  (DMR).  Such  increased 
monitoring  firequency  shall  also  be 
indicated  on  the  DMR. 

6.  Averaging  of  Measurements 

Calculations  for  all  limitations  which 

require  averaging  of  measurements  shall 
utilize  an  arithmetic  mean  unless 
otherwise  specified. 

7.  Twenty-Four  Hour  Reporting 

a.  The  permittee  shall  report  any 
noncompliance  which  may  endanger 
health  or  the  environment.  Any 
information  shall  be  provided  orally 
within  24  hours  fi:om  the  time  the 
permittee  becomes  aware  of  the 
circumstances.  A  written  submission 
shall  be  provided  within  5  days  of  the 
time  the  permittee  becomes  aware  of  the 
circumstances.  The  report  shall  contain 
the  following  information; 

(1)  A  description  of  the 
noncompliance  and  its  cause; 

(2)  The  period  of  noncompliance 
including  exact  dates  and  times,  and  if 
the  noncompliance  has  not  been 
corrected,  the  anticipated  time  it  is 
expected  to  continue;  and, 

(3)  Steps  being  taken  to  reduce, 
eliminate,  and  prevent  recurrence  of  the 
noncomplying  discharge. 

b.  The  following  shall  be  included  as 
information  which  must  be  reported 
within  24  hours; 

(1)  Any  unanticipated  bypass  which 
exceeds  any  effluent  limitation  in  the 
permit; 

(2)  Any  upset  which  exceeds  any 
effluent  limitation  in  the  permit:  and, 

(3)  Violation  of  a  maximum  daily 
discharge  limitation  for  any  of  the 
pollutants  listed  by  the  Director  in  part 
n  of  the  permit  to  be  reported  within  24 
horns. 

c.  The  Director  may  waive  the  written 
report  on  a  case-by-case  basis  if  the  oral 
report  has  been  received  within  24 
hours. 

8.  Other  Noncompliance 

The  permittee  shall  report  all 
instances  of  noncompliance  not 
reported  under  parts  n.D.4  and  D.7  at 
the  time  monitoring  reports  are 
submitted.  The  reports  shall  contain  the 
information  listed  at  part  n.D.7. 
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9.  Other  Information 

Where  the  permittee  becomes  aware 
that  he  failed  to  submit  any  relevant 
facts  in  a  permit  appUcadon,  or 
submitted  incorrect  information  in  a 
permit  application  or  in  any  report  to 
the  Director,  he  shall  promptly  submit 
such  facts  or  information. 

10.  Changes  in  Discharges  of  Toxic 

Substances  ^  ‘.v-- 

The  permiUee  shall  notify  the  Director 
as  soon  as  it  knows  or  has  reason  to 
believe: 

a.  That  any  activity  has  occurred  or 
will  occrrr  which  would  result  in  the 
discharge,  cm  a  routine  or  frequent  basis, 
of  any  toxic  pollutant  listed  at  40  CFR 
part  122,  app«uiix  O,  Tables  II  and  III 
(excluding  Total  Phenols)  which  is  not 
limited  in  the  permit,  if  that  disc:har^ 
will  exceed  the  hijbest  of  the  following 
“notification  levels”: 

(1)  One  hundred  micrograms  per  liter 
(lOOng/1); 

(2)  Two  hundred  micrograms  per  liter 
(200  for  acrolein  and  acaylcmitrile: 
five  hundred  mido^ams  per  liter  (500 
pg/1)  for  2,4-dinitro-phenoi  and  for  2- 
methyl-4,6-<iinitrophanol;  and  one 
milli^m  per  liter  (1  mg/1)  for 
antimony, 

(3)  The  level  established  by  the 
Director, 

b.  That  any  ac:tivity  has  cmcurred  or 
will  occur  which  would  result  in  any 
discharge,  on  e  non-routine  or 
infrequent  basis,  of  a  toxic  pollutant 
which  is  not  limited  in  the  pemtit,  if 
that  dischaige  will  exceed  the  hi^iest  of 
the  following  “notification  levels”: 

(1)  Five  hundred  micrograms  per  liter 
(500  pgA); 

(2)  One  milligram  per  liter  (1  mg/1)  for 
antimony: 

(3)  The  level  established  by  the 
Director. 

11.  Signatory  Requiremmits 

All  applicrations,  reports,  or 
information  submitted  to  the  Director 
shall  be  signed  and  certified. 

a.  All  permit  applic:ations  shall  be 
signed  as  follows: 

(1)  For  a  corporation — by  a 
responsible  corporate  officer.  For  the 
purpose  of  this  section,  a  responsible 
corporate  officer  means: 

(a)  A  president,  secretar}',  treasurer,  or 
vice-president  of  the  corporation  in 
charge  of  a  prindpa!  business  function, 
or  any  odrer  person  who  performs 
similar  policy  or  decision  making 
functions  for  the  corporation;  or, 

(b)  The  manager  of  one  or  more 
manufacturing,  production,  or  operating 
focilities  employing  move  than  isfS 
persons  or  Imving  gross  aimuai  sales  or 


expenditures  exceeding  $25  million  (in 
second-quarter  1980  dollos),  if 
authority  to  sign  documents  has  been 
assigned  or  delegated  to  the  manager  in 
accordance  with  corporate  procedures. 

(2)  For  a  partnership  or 
profuietorship — by  a  gweral  partner  or 
the  proprietor,  te^>ectiveiy< 

(3)  For  a  municipality.  State,  Federal, 
or  other  public  agency— by  either  a 
principal  executieB  officer  or  ranking 
elected  offidaL  For  purposes  of  this 
election,  a  pvindpal  executiw  officer  of 
a  Federal  agency  inclu  des: 

(a)  1116  c^f  executive  officer  of  the 
agency,  or 

(b)  A  senior  executive  <^cef  having 
responsibility  for  the  overall  operations 
of  a  prindpal  geographic  xinH  of  the 
agency. 

b.  All  reports  required  by  the  permit 
and  (^ber  information  requested  by  the 
Director  shall  be  signed  by  a  person 
described  above  or  by  a  duly  authorized 
representative  of  that  person.  A  person 
is  a  duly  authorized  representative  only 
ifr 

(1)  The  authcHization  is  made  in 
writing  by  a  person  described  above; 

(2)  'Ine  auuoriz£dioa  spedfies  either 
an  individual  or  a  position  having 
responsibility  for  the  overall  operaticm 
of  the  regulated  facility  or  activity,  sudi 
as  the  podtion  of  plant  manager, 
operator  of  a  well  or  a  well  field, 
superint^ident,  or  position  of 
equivalent  responsibility,  or  an 
individual  or  position  having  overall 
responsibility  for  environmental  matters 
for  the  company.  A  duly  authorized 
representative  may  thus  be  either  a 
named  individual  or  an  individual 
occupying  a  named  position;  and, 

(3)  The  written  authorization  is 
submitted  to  the  Director. 

c.  Certification.  Any  person  signing  a 
document  imder  this  section  shall  make 
the  following  certification: 

I  certify  under  penalty  of  law  that  this 
document  and  all  attachments  were  prepared 
under  my  direction  or  supervision  in 
acoHziaace  with  a  system  designed  to  assure 
that  qualified  personnel  properly  gather  and 
evaluate  the  Information  submitted.  Based  on 
my  inquiry  of  the  person  or  persons  who 
manage  the  system,  or  tiiose  persons  directly 
responsiUe  for  gathering  the  information,  t^ 
mfonnation  sutmitted  is,  to  the  best  of  my 
knowledge  and  belief,  true,  accurate,  and 
complete.  I  am  aware  &at  there  are 
significant  penalties  for  submitting  &lse 
information.  Including  the  possibility  of  fine 
and  imprisonment  for  knowing  violations. 

12.  Availability  of  Reports 

Except  for  applicaticms.  effluent  data, 
permits,  and  other  data  specified  in  40 
CFR  122.7,  any  infbnnatimi  submitted 
pursuant  to  this  pennit  may  be  claimed 
as  confidential  by  the  submitter.  If  no 


claim  is  mads  at  the  time  of  submission, 
infinmetioa  may  be  made  available  to 
the  public  without  fiirther  ootice. 

Section  E.  Penalties  for  Violations  of 
Pennit  Conditions 

1.  Criminal 

a.  Negligent  Violatioas.  The  Act 
provides  that  any  person  who 
negligently  violates  pennit  coiKtitions 
implementing  section  301.  302.  306, 

307,  308,  318.  or  405  of  the  Act  is 
subject  to  a  fine  of  not  less  $2400  nor 
more  then  $25,000  per  day  of  violation, 
or  by  imprisonment  for  not  more  than 

1  year,  or  both. .  * . 

b.  Knovnrtg  Vibfcirons.  The  Act 
provides  that  any  pwson  who 
knowingly  violates  permit  ctHiditions 
implementing  section  301. 302, 306. 

307. 308,  318.  or  405  of  the  Act  is 
subject  to  a  fine  of  not  less  $5/)00  nor 
more  then  $50,000  per  day  of  violation, 
or  by  iminisoiuneiit  for  not  more  than 

3  years,  or  both. 

c.  Knowing  Endangerment.  The  Act 
provides  that  any  person  who 
knowingly  violates  permit  conditions 
implementing  sections  301,  302, 303, 

306,  307,  308,  318,  or  405  of  the  Act  and 
who  knows  at  that  time  that  he  is 
placing  another  person  in  imminent 
danger  of  death  or  serious  bodily  injury 
is  subject  to  a  fine  of  not  more  than 
$250,000,  or  by  imprisonment  for  not 
more  than  15  years,  or  both. 

d.  False  Statements,  The  Act  provides 
that  any  person  who  koowingly  makes 
any  fal^  material  statement, 
representation,  or  certification  in  any 
application,  record  report,  plan,  or  other 
document  filed  or  required  to  be 
maintained  xmder  the  Act  or  who 
knowingly  falsifies,  tampers  with,  or 
renders  inaccurate,  any  monitoring 
device  or  method  required  to  be 
maintained  under  the  Act,  shall  upon 
conviction,  be  pimished  by  a  fine  of  not 
more  than  $10,000,  or  by  imprisonment 
for  not  more  than  2  years,  or  by  both. 

If  a  conviction  of  a  person  is  for  a 
violation  committed  after  a  first 
conviction  of  such  person  under  this 
paragraph,  punishment  shall  be  by  a 
fine  of  not  more  than  $20,000  per  day 
of  violation,  or  by  imprisonment  of  not 
more  than  4  years,  or  by  both.  (See 
section  309.C.4  of  the  CJean  Water  Act.) 

2.  Civil  Penalties 

The  Act  provides  that  any  person  who 
violates  a  permit  condition 
implementing  sections  301,  302,  306, 

307,  308,  318,  or  405  of  the  Act  is 
subject  to  a  civil  penalty  not  to  CM^eed 
$25,000  per  day  for  each  violation. 
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3.  A^ininistrative  Penalties 

The  Act  provides  that  any  person  who 
violates  a  permit  conditions 
implementing  sections  301,  302,  306, 
307,  308,  318,  or  405  of  the  Act  is 
subject  to  an  administrative  penalty,  as 
follows: 

a.  Class  I  Penalty.  Not  to  exceed 
$10,000  per  violation  nor  shall  the 
maximum  amount  exceed  $25,000. 

b.  Class  n  Penalty.  Not  to  exceed 
$10,000  per  day  for  each  day  dxiring 
which  the  violation  continues  nor  shall 
the  maximum  amoimt  exceed  $125,000. 

Section  F.  Additional  General  Permit 
Conditions 

1.  When  the  Regional  Administrator 
May  Require  Application  for  an 
Individu6il  NPDES  Permit 

The  Regional  Administrator  may 
require  any  person  authorized  by  this 
permit  to  apply  for  and  obtain  an 
individual  NPDES  permit  when: 

(a)  The  dischargers)  is  a  significant 
contributor  of  pollution; 

(b)  The  discharger  is  not  in 
compliance  with  the  conditions  of  this 
permit; 

(c)  A  change  has  occxirred  in  the 
availability  of  the  demonstrated 
technology  or  practices  for  the  control 
or  abatement  of  pollutants  applicable  to 
the  point  sources; 

(q)  Effluent  limitations  guidelines  are 
promulgated  for  point  sources  covered 
by  this  permit; 

(e)  A  Water  Quality  Management  Plan 
containing  requirements  applicable  to 
such  point  source  is  approved; 

(f)  The  point  sourcets)  covered  by  this 
permit  no  longer: 

(1)  Involve  tne  same  or  substantially 
similar  types  of  operations; 

(2)  Discharge  the  same  types  of 
wastes; 

(3)  Require  the  same  effluent 
limitations  or  operating  conditions; 

(4)  Require  the  same  or  similar 
monitoring;  and 

(5)  In  the  opinion  of  the  Regional 
Administrator,  are  more  appropriately 
controlled  under  an  individual  permit 
than  vmder  a  general  permit. 

(g)  The  bioaccumulation  monitoring 
results  show  concentrations  of  the  listed 
pollutants  in  excess  of  levels  safe  for 
human  consumption. 

The  Regional  Administrator  may 
require  any  operator  authorized  by  this 
permit  to  apply  for  an  individual 
NPDES  permit  only  if  the  operator  has 
been  notified  in  writing  that  a  permit 
application  is  required. 

2.  When  an  Individual  NPDES  Permit 
May  Be  Requested 

(a)  Any  operator  authorized  by  this 
permit  may  request  to  be  excluded  from 


the  coverage  of  this  general  permit  by 
applying  for  an  individual  permit. 

Cb)  When  an  individual  NPDES  permit 
is  issued  to  an  operator  otherwise 
subject  to  this  general  permit,  the 
applicability  of  this  permit  to  the  owner 
or  operator  is  automatically  terminated 
on  the  effective  date  of  this  individual 
permit. 

(c)  A  source  excluded  from  coverage 
under  this  general  permit  solely  because 
it  already  has  an  individual  permit  may 
request  that  its  individual  permit  be 
revoked,  and  that  it  be  covered  by  this 
general  permit.  Upon  revocation  of  the 
individual  permit,  this  general  permit 
shall  apply  to  the  source. 

3.  Permit  Reopener  Clause 

If  applicable  new  or  revised  effluent 
limitations  guidelines  covering  the 
Offshore  Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Category  (40 
CFR  435)  are  promulgated  in  accordance 
with  sections  301(b),  304(b)(2),  and 
307(a)(2),  and  the  new  dr  revised 
effluent  limitations  guidelines  are  more 
stringent  than  emy  effluent  limitations  in 
this  permit  or  control  a  pollutant  not 
limited  in  this  permit,  the  permit  may, 
at  the  Director’s  discretion,  be  modified 
to  conform  to  the  new  or  revised 
effluent  limitations  guidelines. 

Notwithstanding  the  above,  if  an 
offshore  oil  and  gas  extraction  point 
source  discharge  facility  is  subject  to  the 
ten  year  protection  period  for  new 
source  performance  standards  under  the 
Clean  Water  Act  section  306(d),  this 
reopener  clause  may  not  be  used  to 
modify  the  permit  to  conform  to  more 
stringent  new  source  performance 
standards  or  technology  based  standards 
developed  vmder  section  301(b)(2) 
during  the  ten  year  period  specified  in 
40  CFR  Part  122.29(d). 

The  Director  may  modify  this  permit 
upon  meeting  the  conditions  set  forth  in 
this  reopener  clause. 

Section  G.  Definitions 

All  definitions  contained  in  section 
502  of  the  Act  shall  apply  to  this  permit 
and  are  incorporated  herein  by  ^ 
references.  Unless  otherwise  specified 
in  this  permit,  additional  definitions  of 
words  or  phrases  used  in  this  permit  are 
as  follows: 

1.  “Act”  means  the  Clean  Water  Act  (33 
U.S.C  1251  et.  seq.),  as  amended. 

2.  “Administrator”  means  the 
Administrator  of  the  U.S.  Environmental 
Protection  Agency. 

3.  “Annual  Average”  means  the  average  of 
all  discharges  sampled  and/or  measured 
during  a  cdendar  year  in  which  daily 
discharges  are  sampled  and/or  measured, 
divided  by  the  number  of  discharges  sampled 
and/or  measured  during  such  year. 


4.  “Applicable  effluent  standards  and 
limitations”  means  all  state  and  Federal 
effluent  standards  and  limitations' to  which  a 
discharge  is  subject  under  the  Act,  including, 
but  not  limited  to,  effluent  limitations, 
standards  or  performance,  toxic  effluent 
standards  and  prohibitions,  and  pretreatment 
standards. 

5.  “Applicable  water  quality  standards” 
means  all  water  quality  standards  to  which 
a  discharge  is  subject  under  the  Act. 

6.  “Areas  of  Biological  Concern”  means  a 
portion  of  the  CXIS  identified  by  EPA,  in 
consultation  with  the  Department  of  Interior 
as  containing  potentially  productive  or 
unique  biological  conununities  or  as  being 
potentially  sensitive  to  discharges  associated 
with  oil  and  gas  activities. 

7.  “Blow-c5ut  Preventer  Control  Fluid” 
means  fluid  used  to  actuate  the  hydraulic 
equipment  on  the  blow-out  preventer  or 
subsea  production  wellhead  assembly. 

8.  “Boiler  Blowdown”  means  discharges 
from  boilers  necessary  to  minimize  solids 
build-up  in  the  boilers,  including  vents  from 
boilers  and  other  heating  systems. 

9.  “Bulk  Discharge”  any  discharge  of  a 
discrete  volume  or  mass  of  effluent  from  a  pit 
tank  or  similar  container  that  occurs  on  a 
one-time.  Infrequent  or  irregular  basis. 

10.  “Bypass”  means  the  intentional 
diversion  of  waste  streams  from  any  portion 
of  a  treatment  facility. 

11.  “Completion  Fluids”  means  salt 
solutions,  weighted  brines,  polymers  and 
various  additives  used  to  prevent  damage  to 
the  well  bore  during  operations  which 
prepare  the  drilled  well  for  hydrocarbon 
production.  These  fluids  move  into  the 
formation  and  return  to  the  surface  as  a  slug 
with  the  produced  water.  Drilling  muds 
remaining  in  the  wellbore  during  logging, 
casing,  and  cementing  operations  or  during 
temporary  abandonment  of  the  well  are  not 
considered  completion  fluids  and  are 
regulated  by  drilling  fluids  requirements. 

12.  “Controlled  Discharge  Rates  Areas” 
means  zones  adjacent  to  areas  of  biological 
concern  or  the  territorial  seas  of  the  State  of 
Mississippi. 

,  13.  “Daily  Discharge”  means  the  discharge 
of  a  pollutant  measured  during  a  calendar 
day  or  any  24-hour  period  that  reasonably 
represents  the  calendar  day  for  purposes  of 
sampling.  For  pollutants  with  limitations 
expressed  in  terms  of  mass,  the  daily 
discharge  is  calculated  as  the  total  mass  of 
the  pollutant  discharged  over  the  sampling 
day.  For  pollutants  with  limitations 
expressed  in  otherunits  of  measurement,  the 
daily  discharge  is  calculated  as  the  average 
measurement  of  the  pollutant  over  the 
sampling  day.  Daily  discharge  determination 
of  concentration  made  using  a  composite 
sample  shall  be  the  concentration  of  the 
composite  sample.  When  grab  samples  are 
used,  the  daily  discharge  determination  of 
concentration  shall  be  arithmetic  average 
(weighted  by  flow  value)  of  all  samples 
collected  during  that  sampling  day. 

14.  “Daily  Average”  (also  known  as 
monthly  average)  discharge  limitations 
means  the  highest  allowable  average  of  daily 
discharge(s)  over  a  calendar  month, 
calculated  as  the  sum  of  all  daily  discharge(s] 
measured  during  a  calendar  month  divided 
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by  the  number  of  daily  discharge(s)  measured 
during  that  month.  When  the  permit 
establishes  daily  average  concentration 
effluent  limitations  or  conditions,  the  daily 
average  concentration  means  the  arithmetic 
average  (weighted  by  flow)  of  all  daily 
discharge(s)  of  concentration  determined 
during  the  calendar  month  where  C  >  daily 
concentration,  F  «  daily  flow,  and  n  > 
number  of  daily  samples;  daily  average 
discharge  » 

Fj+Fj+'+Fj* 

15.  “Daily  Maximum"  discharge 
limitations  means  the  highest  allowable 
"daily  discharge”  during  the  calendar  month. 

16.  "Desalinization  Unit  Discharge”  means 
wastewater  associated  with  the  process  of 
creating  freshwater  from  seawater. 

17.  "Deck  Drainage”  means  any  waste 
resulting  firom  deck  washings,  spillage, 
rainwater,  and  runoff  from  gutters  and  drains 
including  drip  pans  and  work  areas  within 
facilities  covert  xmder  this  permit. 

18.  "Development  Drilling”  means  the 
drilling  of  wells  required  to  efficiently 
produce  a  hydrocarbon  formation  or 
formations. 

19.  "Development  Facility”  means  any 
fixed  or  mobile  structure  that  is  engaged  in 
the  drilling  of  productive  wells. 

20.  “Diatomaceous  Earth  Filter  Media” 
means  filter  media  used  to  filter  seawater  or 
other  authorized  completion  fluids  and 
subsequently  washed  from  the  filter. 

21.  “Diesel  Oil”  means  the  grade  of 
distillate  fuel  oil,  as  specified  in  the 
American  Society  for  Testing  and  Materials 
Standard  Specification  D975-81,  that  is 
typically  used  as  the  continuous  phase  in 
conventional  oil-based  drilling  fluids. 

22.  "Director”  means  the  U.S. 
Environmental  Protection  Agency  Regional 
Administrator  or  an  authorized 
representative. 

23.  "Domestic  Waste”  means  material 
discharged  from  galleys,  sinks,  showers, 
safety  showers,  eye  wash  stations,  hand 
washing  stations,  fish  cleaning  stations,  and 
laundries. 

24.  "Drill  Cuttings”  means  particles 
generated  by  drilling  into  the  subsurface 
geological  formations  including  cured 
cement  carried  to  the  surface  with  the 
drilling  fluid. 

25.  “Drilling  Fluids”  means  the  circulating 
fluid  (mud)  used  in  the  rotary  drilling  of 
wells  to  clean  and  condition  the  hole  and  to 
counterbalance  formation  pressure.  A  water- 
based  drilling  fluid  is  the  conventional 
drilling  mud  in  which  water  is  the 
continuous  phase  and  the  suspending 
medium  for  solids,  whether  or  not  oil  is 
present.  An  oil  based  drilling  fluids  has 
diesel  oil,  mineral  oil,  or  some  other  oil  as 
its  continuous  phase  with  water  as  the 
dispersed  phase. 

26.  "End  of  well  Sample”  means  the 
sample  taken  after  the  final  log  run  is 
completed  and  prior  to  bulk  discharge. 

27.  "Environmental  Protection  Agency” 
(EPA)  means  the  U.S.  Environmental 
Protection  Agency. 

28.  "Excess  Cement  Slurry”  means  the 
excess  mixed  cement,  including  additives 


and  wastes  frum  equipment  washdown,  after 
a  cementing  operation. 

29.  "Exploratory  Facility”  means  any  fixed 
or  mobile  structure  that  is  engaged  in  the 
drilling  of  wells  to  determine  the  nature  of 
potential  hydrocarbon  reservoirs. 

30.  "Feed  Coliform  Bacteria  Sample” 
consists  of  one  effluent  grab  poAion  collected 
during  a  24-hour  period  at  peak  loads. 

31.  "Grab  sample”  means  an  individual 
sample  collected  in  less  than  IS  minutes. 

32.  "Inverse  Emulsion  Drilling  Fluids” 
means  an  oil-based  drilling  fluid  which  also 
contains  a  large  amount  of  water. 

33.  “Live  bottom  areas”  means  those  areas 
which  contain  biological  assemblages 
consisting  of  such  sessile  invertebrates  as 
seas  fans,  sea  whips,  hydroids,  anemones, 
ascideians  sponges,  bryozoans,  seagrasses,  or 
corals  living  upon  and  attached  to  naturally 
occurring  bwd  or  rocky  formations  with 
fishes  and  other  fauna. 

34.  "Maximum  Hourly  Rate”  means  the 
greatest  number  of  barrels  of  drilling  fluids 
discharged  within  one  hour,  expressed  as 
barrels  per  hour. 

35.  "Muds,  Cuttings,  and  Cement  at  the 
Seafloor”  means  discharges  that  occur  at  the 
seafloor  prior  to  installation  of  the  marine 
riser  and  during  marine  riser  disconnect, 
well  abandonment  and  plugging  operations. 

36.  “National  Pollutant  Discharge 
Elirmnation  System”  (NPDES)  means  the 
national  program  for  issuing,  modifying, 
revoking,  and  reissuing,  terminating, 
monitoring,  and  enforcing  permits,  and 
imposing  and  enforcing  pretreatment 
requirements,  imder  section  307,  318, 402, 
and  405  of  the  Act. 

37.  "New  Source”  means  any  facility  or 
activity  that  meets  the  definition  of  "new 
source”  under  40  CFR  122.2  and  meets  the 
criteria  for  determination  of  new  sources 
under  40  CFR  122.29(b)  applied  consistently 
with  all  of  the  following  definitions: 

(a)  The  term  "water  area”  as  used  in  the 
term  "site”  in  40  CFR  122.29  and  122.2  shall 
mean  the  water  area  and  ocean  floor  beneath 
any  exploratory,  development,  or  production 
facility  where  such  facility  is  conducting  its 
exploratory,  development,  or  production 
activities. 

(b)  The  term  "significant  site  preparation 
work”  as  used  in  40  CFR  122.29  shall  mean 
the  process  of  surveying,  clearing,  or 
preparing  an  area  of  the  ocean  floor  for  the 
purpose  of  constructing  or  placing  a 
development  or  production  facility  on  or 
over  the  site. 

"New  Source”  does  not  include  facilities 
covered  by  an  existing  NPDES  permit 
immediately  prior  to  the  effective  date  of  the 
Offshore  Subrategory  effluent  guidelines 
pending  EPA  issuance  of  a  new  source 
NPDES  permit. 

38.  "No  Activity  Zones”  means  those  areas 
identified  by  the  Minerals  Management 
Service  (MMS)  where  no  structures,  drilling 
rigs,  or  pipelines  will  be  {illowed.  Those 
zones  are  identified  as  lease  stipulations  in 
U.S.  Department  of  Interior,  MMS,  August, 
1990,  Environmental  Impact  Statement  for 
Sales  131, 135,  and  137,  Western,  Central, 
and  Eastern  Gulf  of  Mexico.  Additional  no 
activity  areas  may  be  identified  by  MMS 
during  the  life  of  this  permit. 


39.  "Packer  Fluid”  means  low  solids  fluids 
between  the  packer,  production  string  and 
well  casing.  They  are  considered  to  be 
workover  fluids. 

40.  "Priority  Pollutants”  means  those 
chemicals  or  elements  identified  by  EPA. 
pursuant  to  section  307  of  the  Qean  Water 
Act  and  40  CFR  401.15. 

41.  “Produced  Sand”  means  slurried 
particles  used  in  hydraulic  fracturing,  the 
accumulated  formation  sands,  and  scale 
particles  generated  during  pr^uction. 
Produced  sand  also  includes  desander 
discharge  fittm  produced  water  waste  stream 
and  blowdown  of  water  phase  from  the 
produced  water  treating  system. 

42.  "Produced  Water”  means  the  water 
(brine)  brought  up  fi^m  the  hydrocarbon¬ 
bearing  strata  during  t^e  extraction  of  oil  and 
gas,  and  can  include  formation  water, 
injection  water,  and  any  chemicals  added 
downhole  or  during  the  oil/water  separation 
process. 

43.  "Production  Facility”  means  any  fixed 
or  mobile  structure  that  is  either  engaged  in 
well  completion  or  used  for  active  recovery 
of  hydroouhons  from  producing  formations. 

43.  “Sanitary  Waste”  means  human  body 
waste  discharged  from  toilets  and  urinals. 

44.  "Severe  property  damage”  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  freilities  which 
cause  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of  natural 
resources  which  can  reasonably  be  expected 
to  occur  in  the  absence  of  a  bypass.  Severe 
property  damage  does  not  mean  economic 
loss  caused  by  delays  in  production. 

44.  "Sheen”  means  a  silvery  or  metallic 
sheen,  gloss,  or  increased  reflectivity,  visual 
color  or  iridescence  on  the  water  surface. 

45.  "Source  Water  and  Sand”  means  water 
from  non-hydrocarbon  bearing  formations  for 
the  purpose  of  pressure  maintenance  or 
secondary  recovery  including  the  entrained 
solids. 

46.  "Spotting”  means  the  process  of  adding 
a  lubricant  (spot)  downhole  to  free  stuck 
pipe. 

47.  “Territorial  Seas”  means  the  belt  of  the 
seas  measured  from  the  line  of  ordinary  low 
water  along  that  portion  of  the  coast  which 
is  in  direct  contact  with  the  open  sea  and  the 
line  marking  the  seaward  limit  of  inland 
waters,  and  extending  seaward  a  distance  of 
three  miles. 

48.  “Trace  Amounts”  means  that  if 
materials  added  downhole  as  well  treatment, 
completion,  or  workover  fluids  do  not 
contain  priority  pollutants  then  the  discharge 
is  assumed  not  to  contain  priority  pollutants, 
except  possibly  in  trace  amounts. 

49.  "Uncontaminated  Ballast/Bilge  Water” 
means  seawater  added  or  removed  to 
maintain  proper  draft. 

50.  "Uncontaminated  Freshwater”  means 
freshwater  which  is  discharged  without  the 
addition  of  chemicals;  included  are  (1) 
discharges  of  excess  freshwater  that  permit 
the  continuous  operation  of  fire  control  and 
utility  lift  pumps,  (2)  excess  freshwater  from 
pressure  maintenance  and  secondary 
recovery  projects,  (3)  water  released  dvuing 
training  and  testing  of  personnel  in  fire 
protection,  and  (4)  water  used  to  pressure  test 
new  piping. 
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49.  Seawater”  means 
seawater  which  is  rehimed  to  the  sea  without 
the  addition  of  chemicals.  Included  are  (1) 
discharges  of  excess  seawater  which  permit 
the  continuous  operation  of  fire  control  and 
utility  lift  pumps  (2)  excess  seawater  from  • 
pressure  maintenance  and  secondary 
recovery  projects  (3)  water  released  during 
the  training  and  testing  of  personnel  in  fire 
protection  (4)  seawater  us^  to  pressure  test 
piping,  and  (5)  once  through  noncontact 
cooling  water  which  has  not  been  treated 
with  biocides. 

50.  "Upset"  means  an  exceptional  incident 
in  which  there  is  unintentional  and 
temporary  noncompliance  with  technology- 
bas^  permit  effluent  limitations  because  of 
factors  beyond  the  reasonable  control  of  the 
permittee.  An  upset  does  not  include 


noncompliance  to  the  extent  caused  by 
operational  error,  improperly  designed 
treatment  facilities,  inadequate  treatment 
focilities,  lack  of  preventive  maintenance,  or 
careless  or  im^miper  operation. 

51.  "Well  Treatment  Fluids"  mean  any 
fluid  used  to  jestore  or  improve  productivity 
by  chemically  or  physically  altering 
hydrocarbon-bearing  strata  after  a  well  has 
bmn  drilled.  These  fluids  move  into  the 
formation  and  return  to  the  surface  as  a  slug 
with  the  produced  water.  Stimulation  fluids 
include  substances  such  as  acids,  solvents, 
and  propping  agents. 

52.  "Workover  Fluids”  mean  salt  solutions, 
weighted  brines,  polymers,  and  other 
specialty  additives  used  in  a  producing  well 
to  allow  safe  repair  and  maintenance  or 
abandorunent  procedures.  High  solids 


drilling  fluids  used  during  workover 
operations  are  not  considered  workover 
fluids  by  definition  and  therefore  must  meet 
drilling  fluid  effluent  limitations  before 
discharge  may  occur.  Packer  fluids,  low 
solids  fluids. between  the  packer,  production 
string  and  well  casing,  are  considered  to  be 
workover  fluids  and  must  meet  only  the 
effluent  requirements  imposed  on  workover 
fluids. 

53.  The  term  "MGD”  shall  mean  million 
gallons  per  day. 

54.  The  term  "mg/1”  shall  mean  milligrams 
per  liter  or  parts  per  million  (ppm). 

55.  The  term  "pg/1”  shall  mean  micrograms 
per  liter  or  parts  per  billion  (ppb). 
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Appendix  A 
Discharge  Rate  Graph 
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Table  1.— Produced  Water  Critical  Dilution  (Percent  Effluent)  Depth  Difference  Between  Discharge  Pipe 

AND  Seafloor  o  to  4  Meters 


Discharge  rate  (bbl/day) 

Pipe  diameter 

>0"  to  3"  * 

>3:' to  5" 

>5“  to  T' 

>7"  to  9" 

>9"  to  11" 

>11"  to  16" 

>16" 

0  to  500  . — 

0.17 

0.17 

0.17 

0.17 

0.17 

0.17 

0.04 

501  to  1.000  . — 

0.45 

0.40 

0.40 

0.40 

0.40 

0.40 

0.08 

1,001  to  2,000  . 

1.39 

1.08 

1.08 

1.08 

1.08 

1.08 

0.16 

2,001  to  3,000  . 

1.66 

1.39 

1.32 

1.32 

1.32 

1.32 

1.32 

3.001  to  4,000  . 

1.97 

1.60 

1.45 

1.45 

1.45 

1.45 

1.45 

4,001  to  5,000  . . 

1.94 

1.77 

1.55 

1.55 

1.55 

1.55 

1.55 

5,001  to  6,000  . . 

1.90 

1.93 

1.66 

1.63 

1.63 

1.63 

1.63 

6,001  to  7,000  . . 

1.86 

2.07 

1.78 

1.70 

1.70 

1.70 

1.70 

7,001  to  8,000  . 

1.81 

2.20 

1.89 

1.76 

1.76 

1.76 

1.76 

8,001  to  9,000  . . 

1.77 

2.32 

1.99 

1.81 

1.81 

1,81 

1.81 

9,001  to  10,000  . 

1.73 

2.43 

2.08 

1.86 

1.86 

1.86 

1.86 

10,001  to  15,000  . 

1.56 

2.64 

2.49 

2.16 

2.03 

2.03 

2.03 

15,001  to  20,000  . 

1.43 

2.49 

2.85 

2.47 

2.17 

2.17 

2.17 

20,001  to  25,000  . 

1.34 

2.39 

3.13 

2.75 

2.42 

2.29 

2.29 

Table  1.— Produced  Water  Critical  Dilution  (Percent  Effluent)  Depth  Difference  Between  Discharge  Pipe 

AND  Seafloor  Greater  Than  4  Meters  to  6  Meters 


Discharge  rate  (bbl/day) 

Pipe  diameter 

iO'  to  3' 

>3*  to  5' 

>5"  to  T 

>rto9" 

>9' to  ir 

>ir  to  16" 

>16" 

0  to  500  . 

0.04 

0.04 

0.04 

0.04 

0.04 

0.04 

0.04 

501  to  1,000  . 

0.16 

0.15 

0.15 

0.15 

0.15 

0.15 

0.05 

1,001  to  2,000  . 

0.42 

0.37 

0.37 

0.37 

0.37 

0.37 

0.10 

2,001  to  3,000  . 

0.80 

0.68 

0.65 

0.65 

0.65 

0.65 

0.15 

3,001  to  4,000  . 

■  1.40 

1.15 

*  1.04 

1.04 

1.04 

1.04 

0.19 

4,001  to  5,000  . 

1.05 

0.94 

0.86 

0.86 

0.86 

0.86 

0.86 

5,001  to  6,000  . 

1.15 

1.02 

0.93 

0.92 

0.92 

0.92 

0.92 

6,001  to  7,000  . 

1.22 

1.10 

1.00 

0.97 

0.97 

0.97 

0.97 

7.OOI  to  8,000  . 

1.21 

1.17 

1.06 

1.01 

1.01 

1.01 

1.01 

8.001  to  9,000  . 

1.19 

1.24 

1.12 

1.05 

1.05 

1.05 

1.05 

9,001  to  10.000  . 

1.17 

1.30 

1.17 

1.09 

1.09 

1.09 

1.09 

10,001  to  15,000  . 

1.09 

1.56 

1.41 

1.28 

1.23 

1.23 

1.23 

15,001  to  20.000  . 

1.02 

1.75 

1.59 

1.45 

1.33 

1.33 

1.33 

20.001  to  25,000  . . 

0.96 

1.69 

1.76 

1.59 

1.46 

1.40 

1.40 

Table  1.— Produced  Water  Critical  Dilution  (Percent  Effluent)  Depth  Difference  Between  Discharge  Pipe 

and  Seafloor  Greater  Than  6  Meters  to  8  Meters 


Discharge  rate  (bbl/day) 

Pipe  diameter 

>0"  to  3" 

>3"  to  5" 

>5"  to  7" 

>rto9" 

>9"  to  11' 

>11' to  16' 

>16'  . 

0  to  500  . 

0.04 

0.04 

0.04 

0.04 

0.04 

0.04 

0.04 

501  to  1,000  . 

0.07 

0.07 

0.07 

0.07 

0.07 

0.07 

0.07 

1,001  to  2,000  . . 

0.20 

0.18 

0.18 

0.18 

0.18 

0.18 

0.07 

2,001  to  3,000  . 

0.35 

0.32 

0.31 

0.31 

0.31 

0.31 

0.10 

3,001  to  4,000  . 

0.56 

0.50 

0.46 

0.46 

0.46 

0.46 

0.13 

4,001  to  5,000  . 

0.85 

0.74 

0.67 

'0.67 

0.67 

0.67 

0.17 

5,001  to  6,000  . 

1.26 

1.08 

0.95 

0.94 

0.94 

0.94 

0.20 

6,001  to  7,000  . 

0.78 

0.71 

0.66 

V  0.65 

0.65 

0.65 

0.65 

7,001  to  8,000  . 

0.83 

0.76 

0.70 

0.68 

0.68 

0.68 

0.68 

8,001  to  9,000  . 

0.89 

0.80 

0.74 

0.71 

0.71 

0.71 

0.71 

9,001  to  10,000  . 

0.89 

0.84 

0.78 

0.74 

0.74 

0.74 

0.74 

10,001  to  15,000  . 

0.84 

1.01 

0.94 

0.87 

0.85 

0.85 

0.85 

15,001  to  20,000  . 

0.80 

1.15 

1.07 

0.99 

0.93 

0.93 

0.93 

20,001  to  25,000  . 

0.76 

1.32 

1.18 

1.09 

1.02 

0.99 

0.99 

i 

t 


Table  1.— Produced  Water  Critical  Dilution  (Percent  Effluent)  Depth  Difference  Between  Discharge 
Pipe  and  Seafloor  Greater  Than  8  Meters  to  12  Meters 


Pipe  diameter 


>5'  to  r 

>7'  to  9' 

>9"  to  11' 

>11' to  16' 

Discharge  rate  (bbl/day) 


>0'  to  3' 


>3'  to  5' 
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Table  1.— Produced  Water  Critical  DfLunoN  (Percent  EffioEtn)  Depth  Difference  Between  Discharge 
Pipe  and  Seafloor  Greater  Than  8  Meters  to  12  meters— Continued 


Discharge  rate  (bbl/day)  . 

Pipe  diameter 

>0'to3r 

>3*  to  5" 

>5*  tor 

>r  10  9* 

>9*10  ir 

>irto16' 

>16' 

501  to  1,000  . . . 

0.07 

0.07 

0.07 

0.07 

0.07 

0.07 

0.07 

1,001  to  2,000  . 

0.11 

0.10 

0.10 

0.10 

0.10 

0.10 

0.10 

2,001  to  3,000  . . 

0.14 

0.13 

0.13 

0.13 

0.13 

0.13 

0.13 

3,001  to  4,000 . — 

0.17 

0.16 

.0.16 

0.16 

0.16 

0.16 

0.16 

4,001  to  5,000  . . - . . 

0.33 

0.31 

>'  •0.29 

0.29 

029 

0.29 

0.11 

5,001  to  6,000  . . 

0.45 

0.41 

0.38 

0.38 

0.38 

0.38 

0.13 

6,001  to  7,000 . 

0.61 

0.55 

0.50 

0.49 

0.49 

0.49 

0.15 

7,001  to  8,000  _ 

0.80 

0.72 

0.66 

0.63 

0.63 

0.63 

017 

8,001  to  9,000  . . . 

1.06 

0.94 

0.85 

0.80 

0.80 

0.80 

0.19 

9,001  to  10,000  . . . . 

0.56 

0.52 

0.50 

0.48 

0.48' 

0.48 

0.48 

10,001  to  15,000  . 

0.63 

0.63 

0.60 

0.57 

0.56 

,.  0.56 

0.56 

15,001  to  20,000  . . . 

0.61 

0.72 

0.68 

0.65 

0.62 

•  T  0.62 

0.62 

20,001  to  25,000  . 

0.58 

0.80 

0.75 

0.72 

0.68 

0.66 

0.66 

Table  1.— Produced  Water  Critical  Dilution  (Percent  Effluent)  Depth  Difference  Between  Discharge  Pipe 

AND  Seafloor  Greater  Than  12  Meters 


Discharge  rate  (bbl/day) 

Pipe  diameter 

>0*10  3' 

>3'  to  5' 

>5'  to  r 

>7' to  9*  ^ 

>9*10  ir 

>irtoi6' 

>16' 

0  to  500  . 

0.04 

0.04 

0.04 

0.04 

0.04 

0.04 

0.04 

501  to  1,000  . 

0.07 

0.07 

0.07 

0.07 

0.07 

0.07 

0.07 

1,001  to  2,000  . 

0.11 

0.10 

0.10 

0.10 

0.10 

0.10 

0.10 

2,001  to  3,000  . 

0.14 

0.13 

0.13 

0.13 

0.13 

0.13 

0.13 

3,001  to  4,000  . . 

0.17 

0.16 

0.16 

0.16 

0.16 

0.16 

0.16 

4,001  to  5,000 . . 

021 

020 

0.19 

0.19 

0.19 

0.19 

0.19 

5,001  to  6,000  . . . 

024 

0.23 

0.22 

a22 

0.22 

0.22 

0.22 

6,001  to  7,000 . . 

028 

026 

0.25 

0.25 

0.25 

0.25 

0.25 

7,001  to  8,000 . 

022 

020 

0.29 

0.28 

0.28 

0.28 

0.28 

8,001  to  9,000  . 

026 

0.34 

0.32 

0.31 

0.31 

0.31 

0.31 

9,001  to  10,000  . . 

0.41 

0.38 

0.36 

0.35 

0.35 

0.35 

0.35 

10,001  to  15,000  . 

028 

0.84 

0.83 

0.81 

0.80 

0.80 

0.80 

15,001  to  20,000  . 

021 

1.01 

0.99 

0.97 

0.67 

0.67 

0.67 

20,001  to  25,000  . . 

1.07 

1.15 

1.13 

_ 111 

1.09 

1.08 

1.08 

Table  1  A.— Minimum  Vertical  Port 
Separation  Distance  to  Avoid  In¬ 
terference 


Table  1  A.— Minimum  Vertical  Port 
Separation  Distance  to  Avoid  In¬ 
terference— Continued 


Table  1  A.— Minimum  Vertical  Port 
Separation  Distance  to  Avoid  In¬ 
terference— Continued 


Minimum 

Minimum 

Minimum 

Port  flow  rate  (bbVday) 

separation  Port  flow  rate  (bbVday) 

distance  (m) 

separation  Port  flow  rate  (bbl/day) 

distance  (m) 

separation 
[  distance  (m) 

1 _ 

O-fiOO 

3  7  1001-9000 

5.4  5001-7000 _ _ j 

1  6.6 

501-1000  . 

4.5  2001-6000 . . 

6  4  7001-10000  _ 

i  6.6 

Permit  No.:  GMG290000  - 

Permittee: 

Facility  No.: 

MYSIDOPSIS  BAHIA  Survival,  Growth,  and  Fecundity 

Date  Composite  Collected: 

From _  To _  .  ;• 

Test  initiated: _ _ am/pm _ date 

Data  Table  for  M.  Bahia  Growth 

[Average  dry  weight  in  mtVigrams  in  replicate  chambers] 


Effluent  Cone  (percent) 


B 


E 


G 
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Data  Table  for  M.  Bahia  Growth— Continued 

[Average  dry  weight  in  nrrilligrams  in  replicate  chambers] 


Effluent  CoTK  (percent) 

A 

B 

C 

D 

E 

F 

G 

Data  Table  for  M.  Bahia  Growth 


Permit  No.:  GMG290000 
Permittee: 

Facility  No.: 


Number  of  Females  With  Eggs  @  7  Days 

[Percent  effluent  (%)] 


REP 

0 

A . 

B . 

C  . 

D  . 

E . 

F . 

G  . 

H  . 

1  . 

J  . 

Mean  %  Fecundity . 

MYSIDOPSIS  BAHIA  Survival,  Growth,  and  Fecundity 

1.  Indicate  statistical  package  employed  to  determine  the  NOEC  (Reproduction)  as  per  EPA  Methods: _ ^ _ 

2.  Enter  percent  effluent  corresponding  to  the  NOEC  for  reproduction:  NOEC  reproduction  =  _ %  effluent. 

3.  Indicate  the  Statistical  Package  employed  to  determine  the  NOEC  (survival)  as  per  EPA  Methods: _ 

4.  Enter  percent  effluent  corresponding  to  the  NOEC  for  survival:  NOEC  survival  = _ %  effluent. 

Permit  No.:  GMG290000 

Permittee: 

FaciUty  No.:  " 

Sheepshead  Minnow  or  Inland  Silverside  Minnow  Larval  Survival  and  Growth  {Cyprinodon  variegatus  or  Menidia 

beryllina) 

Date  Composite  Collected:  From _ to _ 

Test  initiated: _ am/pm _ date 

Sheepshead  or  Inland  Silverside  Minnow  Larval  Survival  and  Growth 


Data  Table  for  Sheepshead  or  Inland  Silverside  Minnow  Growth 


Effluent  Cone  (percent) 


Average  dry  weight  in  milligrams  in  replicate  chambers 


B 


Mean  dry 
weight  (mg) 


CV%  1 
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Data  Table  for  Sheepsheao  or  Inland  Silversioe  Minnow  Growth— Continued 


Effluent  Cone  (percent) 

Average  dry  weight  in  milligrams  in  replicate  chambers  | 

Mean  dry 

CV%’ 

A 

B 

C 

D 

weight  (mg) 

' 

'  Coefficient  of  variatton=stanclard  deviation  x100/nf>ean. 


1.  Indicate  the  Statistical  Package  employed  to  determine  the  NOEC  (Growth)  as  per  EPA  Methods: _ 

2.  Enter  percent  effluent  corresponding  to  the  NOEC  for  growth:  NOEC  growth= _ %  effluent. 

Permit  No.:  GMG290000 

Permittee: 

Facility  No.: 


Data  Table  for  Sheepsheao  or  Inland  Silverside  Minnow  Survival 


Effluent  cone  (percent) 

Percent  survival  in  replicate  chambers 

1  Mean  percent  survival 

CV%i 

A 

B 

C 

D 

48h 

7  days 

0 

1 

1 

- 

! 

il _ 

^  Coefficient  of  vanation=standard  deviation  x1 00/mean. 


3.  Indicate  the  Statistical  Package  employed  to  determine  the  NOEC  (Sxirvival)  as  per  EPA  Methods: _ 

4.  Enter  percent  effluent  corresponding  to  the  NOEC  for  survival:  N(%C  8urvival= _ %  effluent. 

5.  Enter  the  percent  effluent  corresponding  to  the  lowest  NOEC  determined  for  either  species  in  this  toxicity  test: 

Lowest  NOEC= _ %  effluent. 


Table  3.— Effluent  Limitations,  Prohibitions  and  Monitoring  Requirements 


J 

Regulated  and  mon- 

Discharge  limitation/ 
prohibition 

Monitoring  requirement 

Discharge 

itored  discharged  pa¬ 
rameter 

Measurement  fre¬ 
quency 

Sample  type/nrwthod 

Recorded  value(s) 

Drilling  Fluid  . . 

Free  Oil . 

No  free  oil . 

Once  week  ■»  . . . 

Static  sheen . 

Number  of  days 
sheen  observed. 

Toxicity*  96-hr  LC50 

30,000  ppm  daily 
minimum. 

30,000  ppm  ntonthly 
average  minimum. 

Once/month  . 

Once/end  of  wen*  .... 
Once/month . 

Grab . 

Grab . . 

Grab . 

96-hr  LC50. 

96-hr  LC50. 

96-hr  LC50. 

Discharge  Rate . . 

1,000  barrels/hour  ..„ 
(See  Figure  1)  . 

Once/hour^ . . 

Estimate  . . 

Max.  hourly  rate. 

Max.  hourly  rate. 

Discharge  Rate  for 
controlled  dis¬ 
charge  rate  areas 

Once/hour » . 

Measure . . 

Mercury  and  cad- 

NcfSischarge  of  dnH- 

Once  prior  to  driliing 

Absorption  Spectro- 

mg  mercury/kg  barite. 

• 

mium. 

Oil  Based  or  Inverse 
Emulsion  Drilling 
Fluids. 

Oil  Contaminated 
Drilling  Fluids. 

Diesel  Oil  . 

ing  fluids  to  which 
barite  has  been 
added,  if  such  bar¬ 
ite  contains  mer¬ 
cury  in  excess  of 

1.0  mg/kg  or  cad-  . 
mium  in  excess  of* 
3.0  mg/kg  (dry 
weight). 

No  discharge. 

No  discharge. 

No  discharge  of  drill¬ 
ing  fluids  to  which 
diesel  oil  has  been 
added. 

each  welia. 

photometry. 

mg  cadmium/kg 
barite. 
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Table  3.— Effluent  Limitations,  Prohibitions  and  Monitoring  Requirements— Continued 


Discharge 


Regulated  and  mon¬ 
itored  discharged  pa¬ 
rameter 


Measurement  fre¬ 
quency 


Monitoring  requirement 
Sample  type/method  Recorded  value(s) 


Drilling  Cuttings 


Mineral  Oil  .  Mineral  oH  n^y  be 

used  only  as  a  car¬ 
rier  fluid  (trans¬ 
porter  fluid),  lubric¬ 
ity  additive,  or  pill. 

Free  oil .  No  free  oH .  Once/week  ’ .  Static  sheen 


Toxicity  2  96-hr  LC50 


Mercury  and  cad¬ 
mium. 


Cuttings  generated 
using  Oil  Based  or 
Inverse  Emulsion 
Drilling  Ruids. 

Cuttings  generated 
using  Oil  Contami¬ 
nated  Drilling 
Ruids. 

Cuttings  generated 
using  drilling  fluids 
to  which  Diesel  Oil 
has  been  added. 

Cuttings  generated 
using  drilling  fluids 
to  which  Mineral 
Oil  has  been  added. 


30,000  ppm  daily 
minimum. 

30,000  ppm  monthly 
average  minimum. 

No  discharge  of 
cuttings  generated 
using  drilling  fluids 
to  which  barite  has 
been  added,  if 
such  barite  con¬ 
tains  rriercury  in 
excess  of  1.0  mg/ 
kg  or  cadmium  in 
excess  of  3.0  mg/ 
kg  (dry  weight). 

No  discharge. 


No  discharge. 


Once/month 


Once/end  of  well  3  ... 
Once/month  . 


Once  prior  to  drilling 
each  well.3. 


Absorption  Spectro¬ 
photometry. 


Number  of  days 
sheen  observed. 
96-hr  LC50. 

96-hr  LC50. 

96-hr  LC50. 

mg  mercury/kg  barite, 
•  mg  cadmium/kg 
barite. 


Deck  Drainage 


No  discharge. 


Mineral  oil  may  be 
used  only  as  a  ceu*- 
rier  fluid  (trans¬ 
porter  fluid),  lubric¬ 
ity  additive,  or  pill. 

No  free  oil .  Once/day^ 


Visual  sheen 


Produced  Water .  Oil  and  grease 


Toxicity 


Produced  Sand  . 

Well  treatHDent  fluids  'o, 
completion. 

Ruids  ’0,  and  workover 
fluids  10  (includes 
packer  fluids). 

Sanitary  waste  12  con¬ 
tinuously  manned  by 
10  or  more  persons. 

Sanitary  wastei2  con¬ 
tinuously  manned  by 
9  or  fewer  persons 
of  Intermittently  by 
any  rtumber. 

Domestic  wastei^ . 


Radium  226  and  228, 
Bioaccumulation  17, 

Row(MGD)  . 

No  Discharge 
Free  oil . 


42  mg/I  daily  max., 
29  mg/I  nx)nthly 
average. 

7-day  average  min. 
MOECo  and 
monthly  average 
min,  NOECo. 

Monitor . 


Once/month 


Rate  Dependent  10 


Rate  Dependent  10 


25,000  bbl/day .  Once/moqpi  .  Estimate 


No  free  oil .  Once/day  1 


Static  sheen 


Oil  and  Grease 


Residual  chlorine  13 
Solids. 


42  mg/I  daily  max., 

29  mg/1  monthly 
avg. 

1  mg/I  (minimum).  No 
Roaring  Solids. 


Once/month 


Once/month,  Once/ 
day. 


Grab  Observation 


No  floating  solids .  Once/day  .  Observation 


No  floating  solids  or  Once/day 
foam. 


ObservationiB 


Number  of  days 
sheen  observed. 

Daily  max.,  monthly 
average. 

Lowest  NOEC  for  ei¬ 
ther  of  the  two  spe¬ 
cies. 


pCi/liter. 

Monthly  average. 

Number  of  days 
sheen  observed. 

Daily  max.,  monthly 
average. 

Concentration,  Num¬ 
ber  of  days  solids 
observed. 

Number  of  days  sol¬ 
ids  observed. 


Number  of  days  ob¬ 
served. 


Federal  Register  /  Vol.  58,' No.  231  /  Friday,  December  3,  1993  /  Notices 


63985 


Table  3.— Effluent  Limitations,  Prohibitions  and  Monitoring  Requirements— Continued 


Regulated  and  mon- 

1 

Discharge  limitation/  I 
prohibition  i 

Monitoring  requirement 

Discharge 

itored  discharged  pa¬ 
rameter 

Measurement  fre¬ 
quency 

Sample  type/method 

Recorded  value(s) 

Miscellaneous  dis- 

Free  oil . 

No  free  oil . 

Once/weekii . 

Visual  sheen . 

Number  of  days 

charges:  Desaliniza¬ 
tion  unit  discharge; 
blowout  preventer 
fluid;  uncontaminated 

sheen  observed. 

ballast  water; 
uncontaminated  bilge 
water;  uncon¬ 
taminated  fresh¬ 
water,  mud,  cuttings 
and  cement  at 

seafloor; 

ufKXKitaminated  sea¬ 
water,  boiler  blow¬ 
down;  source  water 
and  sand;  diatoma- 
ceous  earth  filter 
media;  excess  ce¬ 
ment  slurry. 

- 

V‘> 

1  When  discharging. 

2  Suspended  particulate  phase  (SPP)  with  Mysidopsis  bahia  following  approved  test  method.  'The  sample  shall  be  taken  beneath  tf>e  shale 
shaker;  or  if  there  are  no  returns  across  the  shaker  then  the  sample  must  be  taken  from  a  location  that  is  characteristic  of  the  overali  mud  sys¬ 
tem  to  be  discharged. 

3  Sample  shall  be  taken  after  the  final  log  run  is  completed  and  prior  to  bulk  discharge. 

*  See  i^pendix  A,  Discharge  Rate  Graph. 

5  This  information  shall  be  recorded  but  not  reported  unless  otherwise  requested  by  EPA. 

3  Analyses  shall  be  conducted  on  each  new  stock  of  barite  used. 

7  When  discharging  and  facility  is  manned.  Monitoring  shali  be  accomplished  during  times  when  observation  of  a  visual  sheen  on  the  surface 
of  the  receiving  water  is  possible  in  the  vicinity  of  the  discharge. 

3  May  be  based  on  the  arithmetic  average  of  four  grab  sample  results  in  the  24  hr.  period. 

9  See  table  1,  Appendix  A. 

10  No  discharge  of  priority  pollutants  except  in  trace  arrtounts.  Information  on  the  specific  chemical  composition  shall  be  recorded  but  not  re¬ 
ported  unless  requested  by  EPA. 

11  When  discharging  for  muds,  cuttings,  and  cement  at  the  seafloor  and  blowout  preventer  fluid.  All  other  miscellaneous  discharges:  when  dis¬ 
charging,  discharge  is  authorized  only  during  times  when  visual  sheen  observation  is  possible,  unless  the  static  sheen  method  is  used. 
Uncontaminated  seawater  uncontaminated  freshwater,  source  water  and  source  sand,  urKX>ntemiinated  bilge  water,  and  uncontaminated  ballast 
water  from  platforms  on  Automatic  purge  systems  may  be  discharged  without  monitoring  from  platforms  which  are  not  manned. 

12  Any  facility  which  property  operates  and  maintains  a  marine  sanitation  device  (MSD)  that  compiies  with  pollution  control  standards  and  regu¬ 
lations  under  section  312  of  the  Act  shall  be  deemed  to  be  in  compliance  with  permit  limitations  for  sanitary  waste.  The  MSD  shall  be  tested 
yearly  for  proper  operation,  and  test  results  maintained  at  the  facility. 

i3Hach  method  CN-66  DPD  approved.  Minimum  of  1  mg/I  and  maintained  as  close  to  this  concentration  as  possibie. 

i'*The  discharge  of  food  waste  is  prohibited  within  12  nautical  miles  from  nearest  larxl.  Comminuted  food  waste  able  to  pass  through  a  25  mm 
mesh  screen  (approximately  1  inch)  may  be  discharged  more  them  12  nautical  miles  from  nearest  land. 

IS  Monitoring  shall  be  accomplished  during  daylight  by  visual  observation  of  the  surface  of  the  receiving  water  in  the  vicinity  of  sanitary  and  do¬ 
mestic  waste  outfalls.  Observations  shall  be  ntade  following  either  the  morning  or  midday  meals  at  a  time  of  maximum  estimated  discharge. 

13  Once/year  for  discharges  from  0  bbi/day  to  499  bbl/day,  once/quarter  for  discharges  from  500  bbl/day  to  4,599  bbl/day,  arrd  orKe/month  for 
discharges  of  4,600  bbl/day  and  greater. 

17  See  Part  I.B.4.(b)  of  this  Permit. 


United  States  Environmental  Protection 
Agency,  Region  6 

In  Re:  NPDES  PERMIT  NO. 
GMG290000 

General  Administrative  Compliance 
Order 

The  following  findings  are  made  and 
order  issued  pursuant  to  authority 
vested  in  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
hy  section  309(a)(3)  of  the  Clean  Water 
Act.  33  U.S.C.  1319(a)(3),  and  duly 
delegated  to  the  Regional  Administrator, 
EPA  Region  6,  and  duly  redelegated  to 
the  undersigned  Director,  Water 
Management  Division,  EPA  Region  6. 
Issuance  of  this  order  is  not  “final 
agency  action”  and  is  subject  to  judicial 


review  only  in  coimection  with  an 
action  to  enforce  its  terms. 

Findings 

I.  Pursuant  to  section  402(a)(1)  of  the 
Clean  Water  Act,  33  U.S.C.  1342,  EPA 
Region  6  modified  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
Permit  No.  GMG29d000  (permit)  to 
impose  a  new  effluent  limitation  on  the 
oil  and  grease  content  of  produced 
water  and  new  critical  dilutions  for 
assuring  compliance  with  the  permit’s 
existing  limitation  on  produced  water 
toxicity.  The  new  toxicity  limits  were 
effective  on  the  publication  date  of  the 
final  notice  of  modification,  and  the 
new  oil  and  grease  limits  30  days  after 


publication  of  the  final  notice  of 
modification. 

II.  Permittees  under  CJeneral  NPDES 
Permit  No.  GMG290000  discharge 
produced  water  derived  from  existing 
and  exploratory  Offshore  Subcategory 
facilities.  The  term  “existing  facility” 
means  a  facility  for  which  significant 
site  preparation  was  begun  prior  to 
January  15, 1993.  The  term  "exploratory 
faciUty”  means  any  fixed  or  mobil 
structure  that  is  engaged  in  the  drilling 
of  wells  to  determine  the  nature  of 
potential  hydrocarbon  reservoirs. 

ni.  To  maintain  oil  and  gas 
production  and  comply  with  the 
permit’s  produced  water  toxicity  limits, 
a  significant  number  of  permittees  may 
have  to  add  difiusers,  adjust  the 
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discharge  outfalls  to  increase  dilution, 
or  modify  produced  water  treatment 
systems  to  decrease  the  toxicity  of  the 
discharges.  Similarly,  a  significant 
number  of  permittees  may  have  to 
install  new  pollution  control  eqiupment 
for  compliance  with  the  permit’s 
product  water  oil  and  grease  limits. 

IV.  Such  permittees  may  reasonably 
take  all  actions  necessary  to  achieve 
final  compliance  with  the  permit’s 
limits  within  6  months  of  submission  of 
a  “Compliance  Order  Notice’’,  as 
spiecifi^  below. 

V.  Given  the  large  number  of  persons 
regulated  under  the  permit,  it  would  be 
impractical  for  EPA  to  issue  individual 
compliance  orders  to  all  permit 
violators  or  conduct  “show  cause’’ 
meetings  to  establish  individual 
comphance  schedules  for  all  such 
violators.  A  general  compliance  order 
setting  forth  procedures  for  establishing 
such  schedules  will  avoid  delays 
attendant  on  such  meetings  and 
issuance  of  individual  compliance 
orders,  thus  achieving  expeditious 
compliance  with  the  permit’s  produced 
water  toxicity  and  oil  and  grease 
Umitations. 

Order 

Based  on  the  foregoing  findings,  it  is 
ORDERED  that: 

A.  Until  December  19, 1994 
permittees  may  submit  "Compliance 
Order  Notices”  to  EPA  within  30  days 
of  becoming  aware  of  violation  of  the 
permit’s  lii^tations  on  toxicity  and/or 
oil  and  grease  for  produced  water 
discharges.  Such  Clompliance  Order 
Notices  shall  be  sent  to:  Enforcement 
Branch  (6W-EA),  Region  6,  U.S. 
Environmental  I^tection  Agency,  P.O. 
Box  50625,  Dallas.  TX  75270. 

Upon  submission  of  such  a 
Compliance  Order  Notice,  a  permittee 
shall  be  a  Respondent  imder  this 
General  Administrative  Order. 

B.  Each  Compliance  Order  Notice 
must  include: 

1.  Identification  of  the  violating 
facility  by  name  and  NPDES  facility 
identification  number  and  its  location 
(by  leaseblock),  the  name  and  address  of 
its  operator,  and  the  name,  address,  and 
telephone  number  of  a  contact  person 
with  whom  EPA  may  further  discuss  the 
violation. 

2.  A  brief  description  of  the  violation, 
Respondent’s  opinion  on  the  cause  of 
ihe  violation,  and  the  basis  for  that 
opinion. 

3.  A  commitment  to  adiieve  final 
compliance  with  the  permit’s  produced 
water  oil  and  grease  and/or  toxicity 
limitations  by  a  specified  date,  not  to 
exceed  six  months  fiom  submission  of 
the  Compliance  Order  Notice. 


C  'The  terms  of  each  Compliance 
Order  Notice  submitted  under  this 
Administrative  Order  shall  be 
considered  terms  of  this  Order  and  shall 
be  enforceable  against  the  Respondent 
submitting  the  Compliance  Order 
Notice. 

D.  Respondent  shall  provide  written 
notification  to  EPA  Region  6  of  a 
violation  of  its  Compliance  Order  Notice 
with  its  next  regularly  scheduled 
discharge  monitoring  repmrt. 

E.  Except  for  its  toxicity  and/or  oil 
and  grease  effluent  limitations  on 
produced  water  discharges,  for  which 
Compliance  Order  Notices  have  been 
submitted.  Respondents  shall  fully 
comply  with  all  conditions  of  NPDES 
Permit  No.  GMG290000,  including  all 
monitoring  and  reporting  requirements 
for  produced  water  discharges. 

F.  Complete  all  activities  necessary  to 
attain  full  and  continuance  compliance 
with  NPDES  Permit  No.  GMG290000  as 
soon  as  possible,  but  in  no  event  later 
than  6  months  fin>m  submission  of  a 
Compliance  Order  Notice. 

G.  Operate  and  maintain  all  existing 
pollution  control  equipment,  including 
oil/water  separation  equipment,  in  such 
a  maimer  as  to  minimize  the  discharge 
of  pollutants  contained  in  produced 
water  at  all  times. 

R  Nothing  in  this  Administrative 
~  Compliance  Order  shall  preclude  EPA 
Region  6  fiom  taking  other  appropriate 
enforcement  actions  for  violations  of  the 
permit,  including  issuing  individual 
administrative  compliance  orders  to  any 
permittee,  issuing  c^er  general 
administrative  compliance  orders, 
issuing  administrative  penalty  orders, 
and  institutiiig  civil  or  criminal 
enforcement  actions  in  courts  of 
competent  jurisdiction. 

I.  This  Order  shall  be  effective  on 
publication. 

Myron  O.  Knudson,  P.E., 

Director,  Water  Management  Division  (6W}. 
[FR  Doc.  93-29510  Filed  12-2-93;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Privacy  Act  of  1974,  as  Amended; 
Revisions  to  System  of  Records 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  FEMA  gives  notice  of 
revisions  to  FEMA/OC-2,  Debt 
Collection  Files,  in  its  inventory  of 
records  systems  subject  to  the  Privacy 
Act  of  1972.  The  revisions  permit 
release  of  certain  information  to  other 


federal  agencies  for  computer  and  other 
types  of  matches  so  that  these  agencies 
may  determine  the  status  of  debtors. 
They  iilso  permit  referral  of  dehnquent 
debtors’  identities  to  the  Internal 
Revenue  Service  (IRS). 

DATES:  The  revisions  are  effective 
January  3, 1994. 

ADDRESSES:  Comments  on  the  revisions 
are  invited.  Please  address  any 
comments  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  room  840,  Wasfongton,  DC 
20472,  (fax)  (202)  646-4536. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  B.  Jackson,  FOIA/Privacy  Act 
Specialist,  Office  of  the  General 
Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
room  840,  Washington,  DC  20472,  (202) 
646-3480. 

SUPPLEMENTARY  INFORMATION:  FEMA 
updated  all  its  Notices  of  Systems  of 
Records  on  September  7, 1990,  55  FR 
37182  and  again  on  February  12, 1993, 
58  FR  8278.  Included  in  the  list  of 
notices  was  the  records  system 
identified  as  FEMA/OC-2,  Debt 
Collection  Files  (55  FR  37200),  which 
was  previously  designated  FEMA/OC-3, 
Claims  Collection  Files  and  was 
published  on  January  5, 1987,  53  FR 
343;  May  13, 1985,  50  FR  20007; 
NovembOT  26, 1982,  47  FR  53487; 
October  25, 1983,  48  FR  49376;  and 
March  23, 1983, 48  FR  12133. 

FEMA  has  made  the  foUovring 
revisions  to  FEMA/OC-2: 

Disclosure  to  Federal  Agencies  for 
Computer  or  Other  Type  of  Match 

Disclosure  Pursuant  to  5  U.S.C. 
552Q{b)(3) 

The  first  sentence  is  changed  to  allow 
disclosures  of  delinquent  debtors’ 
names  and  social  security  numbers  of 
any  type  of  match  instead  of  being 
restricted  to  only  computer  matches. 
'The  statutory  citation  is  changed  firom  5 
U.S.C.  552a(b)(l)  to  5  U.S.C.  552a(b)(3) 
to  permit  disclosure  outside  FEMA  for 
the  purpose  of  conducting  computer 
and  other  t3rpes  of  matches. 

Statutory  citations  for  Disclosures  to 
Federal  Agencies  for  Salary  or  Retired 
Pay  Offeet  and  for  Disclosure  to  the 
Internal  Revenue  Service  is  changed 
from  5  U.S.C  552a(b)(l)  to  5  U.S.C. 
552a(b)(3)  to  permit  routine  purpose 
,  disclosures  outside  FEMA. 

Accordingly,  FEMA/OC-2  is  revised 
to  read  as  follows: 

FEMA/OC~2 

SYSTEM  NAME: 

Debt  Collection  Files. 
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SECURITY  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

Primary  system  is  located  in  the 
Office  of  Financial  Management, 

Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472.  Secondary  systems  may  be 
maintained  by  the  Debt  Collection 
Officers  designated  for  the  following 
offices;  Federal  Insurance 
Administration,  National  Prepeiredness 
Directorate,  State  and  Local  Programs 
and  Support  Directorate,  United  States 
Fire  Administration.  U.S.  Fire 
Academy/National  Emergency  Training 
Center  and  each  FEMA  Regional  Office. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  are  indebted  to 
FEMA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  Debt  Collection  Files  will  contain 
copies  of  debt  collection  letters  and 
Optional  Form  1114,  Bills  for 
Collection,  and  correspondence  to  and 
from  the  debtor  relating  to  the  debt.  The 
files  will  include  such  information  as 
the  name  and  address  of  the  debtor; 
taxpayer’s  identification  number  (which 
may  be  the  social  security  number); 
amount  of  debt  or  delinquent  amoimt; 
basis  of  the  debt;  date  debt  arose;  office 
referring  debt  to  the  Agency  Collections 
Officer;  record  of  eacdi  collection  made; 
credit  report  or  FEMA  Form  22-13; 
financial  statement  reflecting  the  net 
worth  of  the  debtor;  date  by  which  debt 
must  be  referred  to  the  Agency 
Collections  Officer  for  further  collection 
action;  citation  or  basis  on  which  debt 
was  terminated  or  compromised;  and 
the  appropriation  number  imder  which 
the  Accovmts/Notes  Receivable  was 
established. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Debt  Collection  Act  of  1982,  31  U.S.C. 
3701  et  seq. 

PURPOSE(S): 

Information  in  the  record  system  is 
used  to  collect  monies  owed  FEMA 
arising  out  of  any  administrative  or 
program  activities  or  service 
administered  by  FEMA.  The  Debt 
Collection  files  represent  the  basis  for 
the  debt,  the  amount  of  the  debt,  and 
actions  taken  by  FEMA  to  collect  the 
debt.  The  credit  report  or  financial 
statement  provides  an  understanding  of 
the  individual’s  financial  condition 
with  respect  to  requests  for  deferment  of 
payment. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

When  debts  are  imcollectible,  copies 
of  the  FEMA  Debt  Collection  file 
regarding  the  debt  and  actions  taken  to 
collect  the  monies  are  forwarded  to  the 
U.S.  General  Accoimting  Office, 
Department  of  Justice,  United  States 
Attorney,  or  other  federal  agencies  for 
further  collection  action.  FEMA  may 
also  provide  copies  of  debt  collection 
letters.  Optional  Form  1114,  Bill  for 
Collection,  and  FEMA  correspondence 
to  the  debtor  or  to  a  debt  collection 
agency  under  contract  with  FEMA  for 
further  collection  action.  FEMA  may 
also  send  debtors’  names  and  social 
security  numbers  to  other  federal 
agencies  for  computer  matches  to 
determine  whether  such  debtors  are 
receiving  salary  or  retired  pay  firom  the 
Federal  Government  and  would  be 
subject  to  salary  or  administrative  offset. 
FE^^  may  also  send  the  debtors’ 
names,  social  secvuity  numbers  and 
amounts  owed  to  federal  agencies  in 
order  to  efiect  offsets  against  salaries, 
retirement  pa3rments,  or  both,  if 
applicable.  FEMA  may  also  refer 
delinquent  debtors  by  name,  social 
security  number,  social  security  or  other 
taxpayer  identification  number,  amount 
owed  and  date  of  delinquency  to  the  IRS 
for  collection  by  offset  against  teix 
refunds. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

DISCLOSURE  PURSUANT  TO  S  U.S.C.  552A(bK12): 

Disclosures  may  be  made  firom  this 
system  to  “consiimer  reporting 
agencies”  as  defined  in  the  Fair  Credit 
Reporting  Act,  15  U.S.C.  1681a(f),  or  the 
Debt  Collection  Act  of  1982,  31  U.S.C. 
3701(a)(3). 

DISCLOSURES  TO  FEDERAL  AGENCIES  FOR 
COMPUTER  OR  OTHER  TYPE  OF  MATCH: 

DISCLOSURE  PURSUANT  TO  S  U.S.C.  552A(BK3): 

Disclosures  of  delinquent  debtors’ 
n^es  and  social  secmrity  numbers  may 
be  made  to  the  Defense  Manpower  Data 
Center  and  to  other  federal  agencies  for 
a  computer  or  other  type  of  match  to 
determine  whether  such  debtors  are 
employed  as  employees  of  the  federal 
government,  are  active  duty  members  of 
the  rmiformed  services,  are  drawing 
retired  pay  from  the  federal  government 
and  are  subject  to  salary  or 
administrative  offset  to  collect  debts 
owed  to  FEMA. 

DISCLOSURES  TO  FEDERAL  AGENCIES  FOR 
SALARY  OR  RETIRED  PAY  OFFSET: 

DISCLOSURES  PURSUANT  TO  6  U.S.C.  5S2A(BK3): 

FEMA  may  disclose  names,  social 
security  numbers,  amounts  of  debts  past 


due  to  federal  agencies  employing 
debtors  to  effect  salary  or  administrative 
offset  against  salaries,  active  duty  pay  or 
retirement  pay  to  collect  debts  owed 
FEMA  \mder  provisions  of  5  U.S.C. 

5514,  5705(1)  and  5724(f). 

DISCLOSURE  TO  THE  INTERNAL  REVENUE 
SERVICE: 

DISCLOSURE  PURSUANT  TO  5  U.S.C.  5S2A(BX3) 

AND  31  U.S.C.  3720A: 

Disclosure  of  delinquent  debtor’s 
names  and  social  security  numbers  may 
be  made  to  the  Internal  Revenue  Service 
under  provisions  of  26  U.S.C. 

6103(m)(2)  and  26  CFR  301.6402-6T(a) 
for  the  I^  to  provide  FEMA  with  latest 
addresses  known 'to  IRS  so  that  FEMA 
may  notify  such  delinquent  debtors  that 
FEI^  intends  to  take  offset  against  tax 
refunds  that  would  otherwise  be  paid  to 
these  debtors.  If  these  debtors  do  not 
successfully  present  evidence  and 
arguments  which  convince  FEMA  not  to 
have  IRS  exercise  offset,  then  FEMA 
will  report  delinquent  debtors  by  name, 
social  security  number,  amount  of 
indebtedness  and  date  that  the  debt 
became  delinquent  under  the  provisions 
of  31  U.S.C.  3720A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  are  maintained  in  file  folders, 
on  lists  and  forms,  and  in  computer 
processable  storage  media. 

RETRIEVABIUTY: 

The  primary  system  files  are  filed  by 
bill  for  collection  number;  the 
secondary  systems  may  be  filed  by  bill 
for  collection  number,  name,  or 
taxpayer’s  identification  number  (which 
may  be  the  social  security  number). 

SAFEGUARDS: 

Personnel  screening;  hardware  and 
software  computer  measures;  paper 
records  are  maintained  in  locked 
containers,  a  locked  room,  or  both.  All 
records  are  maintained  in  areas  that  are 
secured  by  building  guards  during  non¬ 
business  hours.  Records  are  retained  in 
areas  accessible  only  to  authorized 
personnel  who  are  properly  screened, 
cleared  and  trained.  Addresses  of 
delinquent  debtors  provided  by  IRS  will 
be  maintained  in  separate  bar-locked 
combination  locked  file  cabinets  to 
which  only  FEMA  Headquarters  debt 
collection  personnel  have  the  lock’s 
combination. 

RETENTION  AND  DISPOSAL: 

Records  are  covered  by  General 
Records  Schedule  6.  The  file  on  each 
debt  on  which  administrative  collection 
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acdon  has  been  completed  ^all  be 
retained  by  Debt  Collection  Officers’ 
respective  program  offices  not  less  than 
one  year  after  die  applicable  statute  of 
limitations  has  expir^.  The  file  is  then 
transferred  to  the  National  Archives  & 
Records  Service  for  a  period  of  six  years 
and  three  months  after  the  end  of  the 
fiscal  year  in  which  the  debt  was  closed 
out  by  means  of  the  debt  being  paid, 
terminated,  compromised,  or  the  statute 
of  limitations  had  run  out  However, 
addresses  provided  by  the  IRS  under  the 
Federal  Tax  Refund  Offiet  Program  will 
be  shredded  either  after  the  debt  is 
collected  in  full,  terminated,  ^suspended, 
or  the  offiet  statute  of  limitations  has 
expired. 

SYSTEM  MANA6ER(S)  AND  ADDRESSES: 

Chief  Financial  Officer.  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washhigton,  DC  20472,  who 
is  designated  the  Agency  Collections 
Officer  (ACO)  by  44  CFR  11.34(a)(1). 

The  ACO  is  assisted  by  Debt  Collections 
Officers  (DCOs)  who  are  those 
employees  in  the  regions  and  in  the 
program  offices  responsible  for 
initiating  bills  for  collection.  If  the 
DCOs  are  unable  to  collect  the  debts, 
they  will  refer  the  bills  to  the  ACO  for 
furffier  action. 

NOTIFICATION  PROCEDURES: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  themselves  should 
contact  the  system  manager,  identified 
above.  Written  requests  should  be 
clearly  marked  “Ftivacy  Act  Request” 
on  the  envelope  and  on  the  letter. 
Requests  shoiild  include  full  name  of 
the  individual,  some  type  of  appropriate 
identification,  and  current  address. 

For  personal  visits,  the  individuals 
should  be  able  to  provide  some 
acceptable  identification,  driver’s 
license,  employing  organization’s 
identificaticHi  card  or  other 
identification  card. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  Procedures 
above. 

CONTESTMO  RECORD  PROCEDURES: 

Same  as  Notification  Procedures 
above.  The  letter  should  state  clearly 
and  concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought.  FEMA  Privacy  Act 
Regulations  are  promulgated  in  44  CFR 
part  6. 

RECORD  SOURCE  CATEGORIES: 

EKrectly  bom  the  individual,  the 
initial  loan  application,  credit  report 
from  the  commercial  credit  bureau, 


administrative  program  offices  within 
FEMA.  or  other  federal,  state  or  local 
agencies  which  are  involved  in 
programs  or  services  administered  by 
FEMA.  In  the  case  of  addresses  being 
used  in  the  IRS  Tax  Refund  Offiet 
Program  for  delinquent  debtor 
notification  described  above,  addresses 
will  be  provided  by  the  IRS. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISiONS 
OF  THE  ACT: 

None. 

Dated:  November  15. 1993. 

James  L.  Witt, 

Director. 

[FR  Doc.  93-29662  Filed  12-2-93;  8:45  am] 
BILUNQ  CODE  STIS-OI-P 


FEDERAL  RESERVE  SYSTEM 

Rrst  Union  Corporation;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  Cni  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  $  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expikrted  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased’^ 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  efi^ts,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
heeuing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  siunmaiizing  the 
evidence  that  woiud  be  presented  at  a 
hearing,  and  indicating  how  the  party 


commenting  would  be  aggrieved  by 
roval  of  the  proposal, 
omments  regaroing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  17, 
1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr..  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261; 

1.  First  Union  Corporation,  Charlotte, 
North  Carolina;  to  acquire  5.4  percent  of 
the  voting  shares  of  Internet,  Inc., 

Reston,  Virginia,  and  thereby  engage  in 
providing  data  processing  and  data 
transmission  services  to  insured 
depository  institutions  in  connection 
with  a  shared  electronic  funds  transfer 
network  of  automated  teller  machines; 
providing  data  processing  and 
transmission  services  to  other  EFT 
networks;  and  providing  bank 
management  consulting  advice  to 
insured  depository  institutions  in 
connection  with  the  development  of 
new  products  such  as  debit  cards  and 
“Smart  Cards”  pursuant  to  §§ 
225.25(b)(7)  and  (b)(ll)  of  the  Board’s 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  29, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-29570  Filed  12-2-93;  8:45  am] 
BILUNQ  CODE  KIO-OI-F 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Agency  for  Health  Care  Policy  and 
Research 

Process  for  Health  Care  Technology 
Assessments  and  Recommendations 
for  Coverage 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  is  publishing  a 
description  of  the  process  used  by 
AHCPR’s  Office  of  Health  Technology 
Assessment  (OHTA)  to  conduct 
assessments  of  health  care  technologies 
for  the  Public  Health  Service  (PHS). 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  was  established 
by  the  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L.  101-239,  December 
12, 1989)  tmder  Title  K  of  the  Public 
Health  Service  Act  (the  Act).  The 
AHCPR  is  to  enhance  the  quality, 
appropriateness,  and  efiectiveness  of 
health  care  services,  and  access  to  such 
services  through  the  establishment  of  a 
broad  base  of  scientific  research  and 
through  the  promotion  of  improvements 
in  clinical  practice  (including  the 
prevention  of  diseases  and  other  health 
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conditions]  and  in  the  organization, 
hnancing,  and  delivery  of  health  care 
sendees.  In  carrjring  out  these  purposes 
AHCPR,  among  other  activities, 
conducts  and  supports  specific 
assessments  of  health  care  technologies. 

Since  the  establishment  of  AHCPR, 
Title  IX,  including  provisions  of  the 
authority  for  heal^  technology 
assessments,  has  been  amended  by  the 
Agency  for  Health  Cara  Policy  and  ^ 
Reseai^  Reauthorization  Act  of  1992 
(Pub.  L.  102-410,  October  13, 1992)  and 
the  National  Institutes  of  Health 
Revitalization  Act  of  1993  (Pub.  L.  103- 

TiirtA  Ifl  19911 

Section  904(b)(2)  of  the  PHS  Act  (42 
u  s  e.  299a-2(b)(2))  provides  that  in 
canying  out  health  technology 
assessments,  die  Administrator,  AHCPR, 
shall  consider  the  safety,  efficacy  and 
effectiveness,  and  as  appropriate,  the 
legal,  social,  and  ethical  implications 
and  appropriate  uses  of  health  care 
technologies,  including  geographic 
factors.  I^blic  Law  102-410  added  as  a 
requirement  that  the  Administrator  also 
consider  the  cost-effectiveness  of 
technologies  where  cost  information  is 
available  and  reliable.  Prior  to  the 
enactment  of  Public  Law  102-410, 
consideration  of  the  cost  effectiveness  of 
.  a  technology  was  optional. 

Section  904(d)(1)  of  the  Act  (42  U.S.C. 
299a-2(d){l))  requires  that  the 
Administrator  make  recommendations 
with  respect  to  whether  specific  health 
care  technologies  should  oe 
reimbursable  under  federally  financed 
health  programs,  including 
recommendations  with  respect  to  any 
conditions  and  requirements  under 
which  such  reimbursements  should  be 
made. 

Section  904(e),  as  added  by  Public 
Law  102-410,  requires  that  the 
Administrator  publish  a  description  of 
the  methodology  used  to  establish 
priorities  for  health  technology 
assessments  and  a  description  of  the 
process  used  to  conduct  technology 
assessments.  A  notice  on  the  proposed 
methodology  for  establishing  priorities 
is  being  published  separately  for 
comment. 

This  notice  provides  a  description  of 
the  procedures  that  haw  been 
developed  over  the  past  several  years 
and  that  are  currently  used  in  the 
conduct  and  preparation  of  all 
assessments  by  AHCTR,  on  behalf  of  the 
PHS.  The  description  is  not  limited  to 
those  assessments  carried  out  for 
purposes  of  making  recommendations 
for  coverage  under  federally  financed 
health  programs. 

Written  comments  on  the  process  are 
invited.  The  AHCPR  will  not  respond  to 
individual  comments,  but  will  consider 
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all  commoits  received  in  determining 
whether  to  make  future  modifications  in 
the  assessment  process.  Comments,  in 
writing,  should  be  submitted  by  January 
3, 1994,  to:  Unda  K.  Demlo,  PhD., 
Director,  Office  of  Program 
Development,  suite  603;  2101  East 
Jefferson  Street;  Rockville,  Maiy'land 
20857.  All  comments  will  be  available 
for  public  inspection  at  the  Office  of 
Program  Development,  Telephone  (301) 
594-1457,  weekdays  between  8:30  a.m. 
and  S  pjn. 

Definition 

As  used  in  this  notice,  the  term 
“technology”  or  “health  care 
technology”  refers  to  any  discrete 
service,  procedure,  or  diagnostic  or 
therapeutic  modality  used  to  diagnose 
or  treat  illness,  prevent  or  mitigate 
disease,  promote  patient  well-being,  or 
focilitate  the  provision  of  health  care 
services. 

Current  Procedures 

The  AHCPR,  in  accordance  with 
sections  904  (b)  and  (d)  of  the  Act  (42 
U.S.C.  299a-2  (b)  and  (d)),  conducts 
assessments  on  behalf  of  the  PHS  on  the 
safety,  efficacy,  and  effectiveness  of 
health  care  tedmologies.  For 
assessments  initiated  since  October  13, 
1992,  the  cost-effectiveness  of 
technologies  is  considered  where  cost 
information  is  available  and  reliable. 
Under  certain  circumstances,  the 
assessment  may  consider  also  legal, 
social,  and  ethical  implications  and 
appropriate  uses  of  such  technologies, 
including  consideration  of  geographic 
factors.  In  most  instances,  assessments 
address  technologies  which  are  being 
reviewed  for  purposes  of  reimbursement 
(referred  to  as  “coverage”)  by  federally 
financed  health  programs.  When 
assessments  are  performed  for  purposes 
of  coverage  determinations, 
recommendations  as  to  wrhether  specific 
technologies  should  be  reimbursable  are 
formulate  based  upon  the  completed 
assessments  and  forwarded  to  the 
requesting  agency  in  accordance  with 
sections  904  (b)  and  (d)  of  the  PHS  Act. 
The  assessment  process  includes 
consultation  with  other  available 
experts,  particularly  within  the  PHS.  In 
this  role,  PHS  officials  provide  technical 
assistance  in  the  evaluation  of  medical 
and  scientific  information  concerning  a 
health  care  technology.  The  assessments 
and  the  resulting  recommendations  are 
used  by  the  requesting  agencies  in 

have 

consulted  AHCPR  include  the  Medicare 
program  administered  by  the  Health 
Care  Financing  Administration  (HCFA) 
and  the  Qvilian  Health  and  Medical 


determining  coverage  policy. 
The  programs  wmch  regularly 
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Programs  of  the  Uniformed  Services 
administered  by  the  Department  of 
Defense,  throu^  its  Office  of  Qvilian 
Health  and  Meffical  Programs  of  the 
Uniformed  Services  (OCHAMPUS).  The 
assessments  and  recommendations  are 
prepared  by  AHCPR’s  Office  of  Health 
Ter^ology  Assessment  (OHTA). 

The  process  by  which  HCFA  refers  an 
item  or  service  to  AHCPR  for  a  health 
care  technology  assessment  is  described 
in  a  proposed  HCFA  rule  which  was 
published  in  the  Federal  Register  on 
January  30, 1989  (54  FR  4302).  That 
proposed  rule  outlines  the  criteria  and 
procedures  HCFA  uses  in  making 
Medicare  coverage  decisions  for  new 
health  care  techfleSogies.  The  HCFA 
uses  AHCPR  assessments  in 
determining  whether  to  issue  a 
Medicare  national  coverage  decision 
and  in  formulating  the  decision, 
including  the  determination  of  whether' 
a  technology  is  safe  and  effective,  the 
delineation  of  specific  medical 
conditions  for  which,  and  settings  in 
which,  the  technology  would  be 
appropriate,  and  the  qualifications  of 
personnel  administering  the  technology*. 
Requests  for  assessments  are  submitted 
by  HCFA,  through  its  Bureau  of  Policy 
Development,  to  AHCPR.  Similar 
requests  are  forwarded  to  AHCPR  by 
OCHAMPUS  through  its  Office  of 
Promam  Development. 

Aner  receipt  of  a  request  for  an 
assessment.  AHCPR.  in  consultation 
with  other  PHS  components,  evaluates 
the  request  to  determine  if  the  specific 
issues  in  question  are  appropriate  to  the 
assessment  process;  that  is,  are  the 
issues  raised  medical  or  scientific  in 
nature,  and  do  adequate  data  exist  to 
permit  a  conclusion.  The  assessment 
process,  therefore,  may.  address 
questions  of  clinical  effectiveness, 
comparative  clinical  effectiveness  and 
risk/benefit  ratios;  provide  analyses  and 
evaluation  of  published  scientific  data 
or  clinical  outcomes;  develop  or  review 
patient  or  institutional  selection  criteria 
for  particular  diagnostic  or  therapeutic 
modahties;  and  provide  analyses  of  the 
cost  effectiveness  of  various 
technologies.  PHS  persoimel  involved 
in  evaluation  of  assessment  requests 
include  staff  of  the  OHTA,  AHCPR;  the 
National  Institutes  of  Health  (NIH), 
selected  by  and  including  the  Director 
of  the  Office  of  Medical  Applications  of 
Research;  and  the  Food  and  Drug 
Administration  (FDA),  selected  by  and 
including  the  Associate  Commissioner 
for  Health  Affairs.  Evaluation  of 
assessment  requests  may  also  require 
periodic  consultation  with  other  PHS 
experts  and  agencies  such  as  the  Centers 
for  Disease  Control  (CDC).  the  Substance 
Abuse  and  Mental  Health  Services 
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Administration  (SAMHSA),  or  the 
Health  Re^gources  and  Services 
Administration  (HRSA). 

Sometimes  confidential, 
prededsional,  or  impublished  materials 
may  be  provided  to  AHCPR,  particularly 
by  FDA,  which  may  affect  the  decision 
to  conduct  a  formal  assessment.  The 
AHCPR  will  protect  the  confidentiality 
of  such  information  in  accordance  wiUi 
applicable  confidentiality  statutes  (such 
as  18  U.S.C.  1905,  5  U.S.C  552(b),  sec. 
301(j)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  and  sec.  903(c)  of  the  PHS 
Act)  which  protect  trade  secrets, 
prededsional  information  and 
confidential  personal  information. 
Throughout  me  assessment  process,  in 
addition  to  medical  and  scientific 
consultation,  FDA  also  provides 
regulatory  consultation,  which  includes 
the  current  status  of  applicable  FDA 
regulations,  any  pending  actions  that 
FDA  may  be  undertaking  with  respect  to 
products  involved  in  the  technology, 
and  any  post  marketing  surveillance 
information  (e.g.,  routine  inspedions  of 
manufacturers). 

After  evaluation  of  an  assessment 
request,  AHCPR,  in  consultation  with 
other  PHS  components,  may  conclude 
that  the  issues  are  appropriate  for  a 
formal  assessment  and  begin  the 
process.  However,  in  some  cases, 

AHCPR  may  determine  that  the  issues 
are  better  suited  for  a  more  Umited 
technology  review.  A  technology  review 
is  a  brief  evaluation  of  a  health  care 
technology  which  may  be  conduded  in 
lieu  of  an  assessment  because:  (1)  The 
medical  or  sdentific  questions  posed 
are  limited  and  they  do  not  warrant  the 
resoxirces  required  for  a  formal 
assessment;  (2)  the  available  evidence  is 
limited  and  the  published  medical  or 
scientific  literature  is  insuffident  in 
quality  or  in  quantity  for  an  assessment; 
or  (3)  the  timefi-ame  available  precludes 
utilization  of  the  full,  formal  assessment 
process.  In  other  cases,  AHCPR  may 
determine  that  the  issues  are  not 
appropriate  for  either  an  assessment  or 
a  technology  review  because  the  issues 
would  be  addressed  more  appropriately 
by  the  requesting  agency  at  the 
utihzation  review  or  peer  review  level, 
or  are  of  a  policy  nature  rather  than 
medical  or  sdentific. 

When  AHCPR,  in  consultation  with 
other  PHS  components,  determines  that 
the  review  requested  is  appropriate  to 
the  assessment  process,  AHCPR’s  OHTA 
assumes  the  central  role  in  conducting 
the  assessment  and  preparing  the  report. 
The  assessment  process  emphasizes  the 
partidpation  of  interested  parties  within 
and  outside  government.  A  notice  is 
published  in  the  Federal  Register, 
announcing  the  initiation  of  the 


assessment  process  and  inviting  public 
comments  and  the  submission  of 
information  concerning  the  technology 
in  question  to  OHTA.  A  period  of  60  to 
90  days  is  allowed  for  public  comment. 

In  edition,  OHTA  routinely  contacts 
groups,  such  as  medical  specialty 
sodeties,  professional  and  consumer  • 
organizations,  medical  centers,  and 
practitioners,  and  solidts  advice, 
comments,  and  data  concerning  the 
technology  in  question. 

Consultation  is  also  requested  from 
the  FDA,  the  NIH,  and  other  interested 
and  appropriate  Federal  agencies  in 
accordance  with  the  requirements  of 
section  904(d)(5)  of  the  Act  (42  U.S.C. 
299a-2(d)(5)). 

Concurrent  with  publication  of  the 
notice  in  the  Federal  Register,  OHTA 
initiates  a  comprehensive  review  of  the 
medical  and  scientific  literature  to 
obtain  as  much  information  as  is 
available  concerning  the  technology, 
service,  or  procedure  under  review. 
Information  received  in  response  to  the 
Federal  Register  notice  fi'om  solidtation 
of  governmental  and  nongovernmental 
groups  and  from  the  medical  literature 
is  reviewed  and  analyzed. 

The  quality  of  the  medical  and 
scientific  evidence  is  of  paramount 
importance  in  formulating  assessment 
conclusions.  While  all  evidence  is 
considered,  the  greatest  importance  is 
given  to  well-designed  studies  in  which 
&e  results  are  imhkely  to  be 
significantly  affected  by  measurement 
artifad,  defidencies  in  study  design 
(induding  patient  selection  criteria), 
bias,  or  misinterpretation.  Studies  may 
report  seemingly  impressive  and 
statistically  significant  results,  which, 
however,  may  be  due  to  imprecision  or 
error  in  measurement,  patient  selection, 
or  other  flaws  in  study  design,  and 
therefore  may  not  be  a  reflection  of  a 
true  effect  on  patient  outcome. 
Prospective,  randomized  controlled 
trials  provide  the  most  reliable  medical 
and  sdentific  evidence  while  ^ 
nonrandomized  prospective  frials  may 
be  subject  to  selection  bias..  Cohort  and 
case-control  studies  may  pr^ide 
valuabb  data;  however,  they  have 
inherent  limitations.  Cohort  studies  are 
observational  rather  than  experimental; 
case-control  studies  are  retrospective, 
and  may  be  influenced  by  observer  and 
recall  bias.  Other  imcontrolled  studies 
and  descriptive  reports  may  provide 
useful  information,  but  do  not 
commonly  provide  definitive  medical 
and  sdentific  evidence  concerning  the 
effectiveness  of  a  health  care 
technology.  Expert  opinion,  imverifiable 
in  the  absence  of  supportive  objective 
data,  provides  little  oasis  upon  which  to 


assess  the  clinical  effectiveness  of  a 
technoloCT. 

Regan  lless  of  study  design, 
appropriate  evaluation  of  &e  quality  of 
evidence  requires  an  adequate 
description  of  the  methodology  used  in 
the  conduct  of  that  study.  Such  detail  is 
necessary  to  permit  conclusion  as  to  the 
generalizability  of  the  study  results  to 
the  patient  population  of  interest. 

Claims  of  effectiveness  in  published 
studies  can  be  interpreted  only  in  light 
of  the  study  design  and  its  execution. 
Greater  consideration  must  be  given  to 
those  designs  which  are  less  subject  to 
bias  and  inferential  error.  Consequently, 
AHCPR  considers  the  quahty  of 
evidence  to  be  of  utmost  importance  in 
the  assessment  process. 

After  all  of  the  information  is 
analyzed,  conclusions  are  formulated  as 
to  the  clinical  utihty  and  effectiveness 
of  the  technology  in  question  as  it  is 
applied  in  the  appropriate  medical 
practice  setting(s).  Emphasis  is  placed 
upon  the  known  and  potential  risks  and 
demonstrated  medical  benefit  to  the 
atient  population(s)  of  interest,  and 
ow  the  risks  and  benefits  compare  to 
those  attainable  with  alternative 
interventions,  if  any,  as  well  as  the  cost- 
effectiveness  of  the  particular 
technology.  Accomplishment  of  a 
biologic  or  physical  effect,  in  the 
absence  of  substantial  evidence  of  an 
improvement  in  health  status,  is  not 
sufficient  to  permit  a  conclusive 
statement  of  clinical  usefulness. 

Assessments  are  reviewed  by  experts 
within  the  PHS  who  are  familiar  with 
the  technology  in  question  to  ensure 
that  relevant  information  has  been  taken 
into  account  and  that  the  analyses  and 
conclusions  based  upon  that 
information  are  mediccJly  and 
scientifically  logical  and  defensible.  In 
addition,  AHCPR  has  the  authority  to 
utilize  nongovernmental  consultants, 
selected  on  the  basis  of  their 
acknowledged  expertise  and  subject  to 
clearance  for  conflicts  of  interest. 

Recommendation(s) 

If  the  assessment  has  been  prepared  to 
form  the  basis  for  a  coverage  decision  by 
a  federally  financed  health  care 
program,  a  set  of  recommendations 
regarding  coverage  is  derived  by  AHCPR 
based  upon  the  assessment.  Section 
904(d)(5)  of  the  Act  (42  U.S.C.  299a- 
2(d)(5))  requires  that  in  making  such 
recommendations  for  coverage,  the 
Administrator  of  AHCPR  cooperate  and 
consult  with  the  Director  of  the  National 
Institutes  of  Health  (NIH),  the 
Commissioner  of  the  Food  and  Drug 
Administration  (FDA),  and  the  head  of 
any  other  interested  Federal  department 
or  agency.  Therefore,  AHCPR  convenes 
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a  PHS  recommendations  meeting,  which 
includes  representatives  horn  NIH, 

FDA,  and  other  agencies  which  have 
contributed  to,  or  reviewed,  the 
assessment  dociiment 

At  these  PHS  recommendation 
meetings,  AHCPR  does  not  solicit  or 
impose  upon  attending  agencies  a 
formal  position  regarding  coverage  of 
the  technology  in  question;'  rather, 
representatives  from  the  other  PHS 
agencies  are  presented  the 
recommendation  memorandum  and 
asked  if  they  are  in  possession  of  any 
objective  scientific  or  medical  data 
which  would  contradict  any  statement 
made  in  the  recommendations.  Any 
such  data  presented  are  tcdcen  into 
consideration  and  PHS  attendees  revise 
the  documents,  as  appropriate,  to  reflect 
the  comparative  importance  of  any  new 
evidence.  Final  amendments  to  the 
document  are  prepared  at  these 
meetings,  and  the  recommendations,  in 
accordance  with  section  904(d)  of  the 
Act,  then  are  provided  to  the  requesting 
program. 

Reassessments  of  health  care 
technologies  may  be  initiated  by  AHCPR 
or  at  the  request  of  another  program. 
Reassessments  are  conducted  when 
AHCPR  determines  that  additional 
medically  and  scientifically  significant, 
objective,  published  information  has 
become  available.  In  paaking  such 
.  determinations,  AHCPR  consults  with 
other  agencies,  as  appropriate.  The 
reassessment  process  is  identical  to  the 
assessment  process  described  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Published  copies  of  AHCPR’s  health 
care  technology  assessment  reports  and 
reviews  are  generally  available  4  to  5 
months  after  completion  of  the 
assessment  or  review.  Copies  of  these 
are  available  from  the  AHCPR 
Publications  Clearinghouse,  P.O.  Box 
8457,  Silver  Spring,  MD  20907.  (Phone 
Toll  Free:  1-800-358-9295). 

For  additional  information  on  the 
AHCm  assessment  process,  contact: 
Thomas  V.  Holohan,  M.D.,  Director, 
Office  of  Health  Technology 
Assessment,  Agency  for  Health  Care 
Policy  and  Research,  6000  Executive 
Boulevard,  Suite  309,  Rockville,  MD 
20852,  (301)  594-4023. 

Dated:  November  24, 1993. 

).  Jairett  Clinton, 

Adnunistrator. 

[FR  Doc.  93-29547  Filed  12-02-93;  8:45  am] 
BtLUNO  CODE  4iao-e(MI 


Social  Security  Administration 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Security  Administration  publishes  a  list 
of  information  collection  packages  that 
have  been  submitted  .to  the  Office  of 
Management  and  Budget  (OMB)  fr)r 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  published  in  the  Federal 
Register  on  Friday,  November  12, 1993. 
(C^  Reports  Cleuance  Officer  on  (410) 
965-4142  for  copies  of  package.) 

1.  National  Survey  of  Disability 
Applicants — 0960-Reinstatement  The 
information  on  form  SSA-3946  will  be 
used  by  the  Social  Security 
Administration  (SSA)  to  provide  a  two- 
day  “snapshot”  of  the  reasons  for 
increased  disability  filings.  The 
respondents  will  be  applicants  for 
disability  benefits  paid  by  SSA. 

Number  of  Respondents:  18,000 
Frequency  of  Response:  1 

Average  Burden  Per  Response:  10 

minutes 

Estimated  Annual  Burden:  3,000  hours 

2.  BOO  Number  Service  Evaluation 
Questionnaires — 0960-0465,  The 
information  on  forms  SSA-4305,  -.1, 

-.2  and  -.3  will  be  used  by  the  Social 
Security  Administration  (SSA)  to 
evaluate  and  test  the  eftectiveness  of  the 
800  Niimber  Service  that  is  used  by  the 
public  to  obtain  general  information  as 
well  as  file  claims  or  provide 
informatian  concemi^  pending  claims. 
The  affected  public  consists  of 
randomly  selected  individuals  who 
have  recently  contacted  SSA  via  the  800 
number. 

Number  of  Respondents:  4,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  15 

minutes 

Estimated  Annual  Burden:  1,000  hours 

3.  Request  for  Social  Security 
Earnings  Information — 0960-NEW.  The 
form  SSA-7050  is  used  by  the  Socied 
Security  Administration  (SSA)  to 
identify  the  individual  or  organization 
requesting  earnings  information,  define 
the  information  being  requested, 
provide  the  requestor  wiffi  a  fee 
schedule,  and  authorize  such 
disclosure.  If  appropriate,  SSA  sends  a 
statement  to  the  requestor  which 
provides  the  information  sought  The 
respondents  are  requestors  of  earnings 
information  from  SSA. 

Number  of  Respondents:  40,000 
Frequency  of  Response:  1 


Average  Burden  Per  Response:  10 
minutes 

Estimated  Annual  Burden:  6,667  hours 
OMB  Desk  Officer:  Laura  Oliven 
Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  ateve  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3208, 
Washington,  DC  20503. 

Dated:  November  23, 1993. 

Charlotte  Whiterngjit, 

Reports  Qearance  Officer,  Social  Security 
Administration.  „ 

[FR  Doc.  93-29175  Filed  12-2-93;  8:45  am] 
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Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMHA,  HHS). 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (53 
FR  11979, 11966).  A  similar  notice 
listing  all  oirrently  certified  laboratories 
will  Im  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory’s 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  imder  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  L.  Goss,  Program  Assistant, 
Division  of  Workplace  Programs,  Room 
9-A-54,  5600  Fibers  Lane,  Rockville, 
Maryland  20857;  TeL:  (301)  443-6014. 
SUPPLEMENTARY  INFORMATION: 

Mandatory  Guidelines  for  Federal 
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Workplace  Drug  Testing  were  developed 
in  accordai^  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Gmdelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  tO 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
appUcant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  mcuntain  that 
certification  a  laboratory  must 
participate  in  an  every-other-month 
performance  testing  program  plus 
periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly;  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

Aegis  Analytical  Laboratories,  Inc.,  624 
Grassmere  Park  Road,  Suite  21,  Nashville, 
TN  37211. 615-331-5300 
Alabama  Reference  Laboratories,  Inc.,  543 
South  Hull  Street,  Montgomery,  AL  36103, 
800-541-4931/205-263-5745 
Allied  Clinical  Laboratories,  201  Plaza 
Boulevard,  Hurst,  TX  76053,  817-282- 
2257 

American  Medical  Laboratories,  Inc.,  14225 
Newbrook  Drive,  Chantilly,  VA  22021, 
703-802-6900 

Associated  Pathologists  Laboratories,  Inc., 
4230  South  Burnham  Avenue,  Suite  250, 
Las  Vegas,  NV  89119-5412,  702-733-7866 
Associated  Regional  and  University 
Pathologists,  Inc.  (ARUP),  500  Chipeta 
Way,  Salt  Lake  City,  UT  84108,  801-583- 
2787 

Baptist  Medical  Center — Toxicology 
Laboratory,  9601 1-630,  Exit  7,  Little  Rock, 
AR  72205-7299,  501-227-2783  (formerly: 
Forensic  Toxicology  Laboratory  Baptist 
Medical  Center) 

Bayshore  Clinical  Laboratory,  4555  W. 
Schroeder  Drive,  Brown  Dror,  WI  53223, 
414-355-4444/800-877-7016 
Bioran  Medical  Laboratory,  415 
Massachusetts  Avenue,  Cambridge,  MA 
02139, 617-547-8900 
Cedars  Medical  Center,  Department  of 
Pathology,  1400  Northwest  12th  Avenue, 
Miami,  FL  33136,  305-325-5810 
Centinela  Hospital  Airport  Toxicology 
Laboratory,  9601  S.  Sepulveda  Blvd.,  Los 
A^eles,  CA  90045, 316-215-6020 
Qinical  Pathology  Facility,  Inc.,  711 
Bingham  Street.  Pittsbiu^,  PA  15203, 
412-488-7500 

Clinical  Reference  Lab,  11850  West  85th 
Street,  Lenexa,  KS  66214,  800-445-6917 
CompuChem  Laboratories,  Inc.,  A  Subsidiary 
of  Roche  Biomedical  Laboratory,  3308 
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Chapel  Hill/Nelson  Hwy.,  Research 
Triangle  Park.  NC  27709, 919-549-8263/ 
800-833-3984 

CompuChem  Laboratories,  Special  Division, 
3308  Chapel  Hill/Nelson  Hwy.,  Research 
Triangle  Park,  NC  27709. 919-549-8263 
Cox  Medical  Centers,  Department  of 
Toxicology,  1423  North  Jefferson  Avenue, 
Springfield.  MO  65802,  806-876-3652/ 
417-836-3093 

CPF  MetPath  Laboratories,  21007  Southgate 
Park  Boulevard,  Qeveland,  OH  44137- 
3054,  (Outside  OH)  800-338-0166/(lnside 
OH)  800-362-8913  (formerly  South^te 
Medical  Laboratory;  Southgate  Medical 
Services,  Inc.) 

Damon/MetPath,  140  East  Ryan  Road,  Oak 
Creek.  WI  53154,  806-638-1100  (formerly: 
Damon  Clinical  Laboratories;  Chem-Bio 
Corporation;  CBC  Clinilab) 

Damon/MetPath,  8300  Esters  Blvd.,  Suite 
900,  Irving,  TX  75063,  214-9^9-0535 
(formerly:  Damon  Clinical  Laboratories) 
Dept,  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Great  Lakes,  IL,  Building  38-H, 
Great  Lakes.  IL  60088-5223,  708-688- 
2045/708-688-4171 
Dept,  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Norfolk,  VA,  1321  Gilbert 
Street,  Norfolk.  VA  23511-2597,  804-444- 
8089  ext  317 

Doctors  Laboratory,  Inc.,  P.O.  Box  2658,  2906 
Julia  Drive,  Valdosta,  GA  31604,  912-244- 
4468 

Doctors  &  Physicians  Laboratory,  801  East 
Dixie  Avenue,  Leesburg,  FL  32748,  904- 
787-9006 

Drug  Labs  of  Texas,  15201  1-IO  East,  Suite 
125,  Channelview,  TX  77530,  713-457- 
3784 

DrugScan,  Inc.,  P.O.  Box  2969, 1119  Meams 
Road,  Warminster,  PA  18974,  215-674- 
9310 

ElSohly  Laboratories,  Inc.,  5  Industrial  Park 
Drive.  Oxford.  MS  38655, 601-236-2609 
(moved  6/16/93) 

Employee  Health  Assurance  Group,  405 
Alderson  Street,  Schofield,  WI  54476,  806- 
627-8200  (formerly:  Alpha  Medical 
Laboratory,  Inc.) 

General  Medical  Laboratories,  36  South 
Brooks  Street,  Madison,  WI  53715,  608- 
267-6267 

Harrison  Laboratories,  Inc.,  606  N. 
Weatherford,  P.O.  Box  2788,  Midland,  TX 
79702,  800-725-3784/915-687-6877 
(formerly:  Harrison  &  Associates  Forensic 
Laboratories) 

HealthCare/MetPath,  24451  Telegaph  Road, 
Southfield,  MI  48034,  Inside  KA:  800-328- 
4142  /  Outside  MI:  806-225-9414 
(formerly:  HealthCare/Preferred 
Laboratories) 

Hermann  Hospital  Toxicology  Laboratory, 
Hermann  Professional  Building,  6410 
Fannin,  Suite  354,  Houston,  TX  77030, 
713-793-6080 

IHC  Laboratory  Services  Forensic  Toxicology, 
930  North  500  West,  Suite  E,  Provo,  UT 
84604,  800-967-9766 
Jewish  Hospital  of  Cincinnati,  Inc.,  3200 
Burnet  Avenue,  Cincinnati,  OH  45229, 
513-569-2051 

Laboratory  of  Pathology  of  Seattle,  Inc.,  1229 
Madison  St.,  Suite  500,  Nordstrom  Medical 
Tower.  Seattle,  WA  98104,  206-386-2672 
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Laboratory  Specialists,  Inc.,  113  Jarrell  Drive, 
Belle  Chasse,  LA  70037,  504-392-7961 
Marshfield  Latxiratories,  1000  North  Oak 
Avenue,  Marshfield,  VVI  54449,  715-389- 
3734/800-222-5835 

Mayo  Medical  Laboratories,  200  S.W.  First 
Street,  Rochester,  MN  55905,  507-284- 
3631 

Med-Chek/Damon,  4900  Perry  Highway, 
Pittsburgh,  PA  15229, 412-931-7200 
(formerly:  Med-Chek  Laboratories,  Inc.) 
MedExpress/National  Laboratory  Center, 

4022  Willow  Lake  Boulevard,  Memphis, 

TN  38175,  901-795-1515 
Medical  Science  Laboratories,  11020  W. 

Plank  Court,  Wauwatosa,  WI  53226,  414- 
476-3400 

MedTox  Bio-Analytical,  a  Division  of 
MedTox  Laboratories,  Inc.,  6160  Variel 
Avenue,  Woodland  Hills,  CA  91367, 818- 
226-4373  (formerly:  Laboratory  Specialists, 
Inc.;  Abused  Drug  Laboratories;  moved  12/ 
21/92) 

MEDTOX  Bio- Analytical,  8600  West  Catalpa 
Avenue,  Chicago,  IL  60656,  806-872-5221/ 
312-714-9191  (formerly:  MedTox  Bio- 
Analytical,  a  Division  of  MedTox 
Laboratories,  Inc.;  Bio-Analytical 
Technologies) 

MedTox  Latoratories,  Inc.,  402  W.  County 
Road  D,  St.  Paul.  MN  55112,  800-832- 
3244/612-636-7466 
Methodist  Hospital  of  Indiana,  Inc., 
Department  of  Pathology  and  Laboratory 
Medicine,  1701  N.  Senate  Boulevard, 
Indianapolis.  IN  46202,  317-929-3587 
Methodist  Medical  Center  Toxicology 
Laboratory,  221  N.E.  Glen  Oak  Avenue, 
Peoria,  IL  61636,  806-752-1835/309-671- 
5199 

MetPath,  Inc.,  1355  Mittel  Boulevard,  Wood 
Dale,  IL  60191,  708-595-3888 
MetPath,  Inc.,  One  Malcolm  Avenue, 
Teterboro,  NJ  07608,  201-393-5000 
Metropolitan  Reference  Laboratories,  Inc., 
2320  Schuetz  Road,  St.  Louis,  MO  63146, 
800-288-7293 

National  Center  for  Forensic  Science,  1901 
Sulphur  Spring  Road,  Baltimore,  MD 
21227,  410-536-1485  (formerly:  Maryland 
Medical  Laboratory,  Inc.) 

National  Drug  Assessment  Corporation,  5419 
South  Western,  Oklahoma  City,  OK  73109, 
806-749-3784  (formerly:  Med  Arts  Lab) 
National  Health  Laboratories  Incorporated, 
5601  Oberlin  Drive,  Suite  100,  San  Diego, 
CA  92121,  619-455-1221 
National  Health  Laboratories  Incorporated, 
2540  Empire  Drive,  Winston-Salem,  NC 
27103-6710  Outside  NC:  919-760-4620/ 
800-334-8627  /  Inside  NC:  800-642-0894 
National  Health  Laboratories  Incorporated, 
75  Rod  Smith  Place,  Cranford,  NJ  07016- 
2843,  908-272-2511 

National  Health  Laboratories  Incorporated, 
d.b.a.  National  Reference  Laboratory, 
Substance  Abuse  Division,  1400  Donelson 
Pike,  Suite  A-15,  Nashville,  TN  37217, 
615-360-3992/800-806-4522 
National  Health  Laboratories  Incorporated, 
13900  Park  Center  Road,  Herndon,  VA 
22071,  703-742-3100 
National  Psychopharmacology  Laboratory, 
Inc.,  9320  Park  W.  Boulevard,  Knoxville, 
TN  37923, 800-251-9492 
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National  Toxicology  Laboratories,  Inc.,  1100 
California  Avenue,  Bakersfield,  CA  93304, 
805-322-4250 

Nichols  Institute  Substance  Abuse  Testing 
(NISAT),  7470-A  Mission  Valley  Road,  San 
Diego,  CA  92108-4406,  800-446-4728/ 
619-686-3200  (formerly:  Nichols  Institute) 
Northwest  Toxicology,  Inc.,  1141  E.  3900 
South,  Salt  Lake  City,  UT  84124,  800-322- 
3361 

Occupational  Toxicology  Laboratories,  Inc., 
2002  20th  Street,  Suite  204A,  Kenner.  LA 
70062,504-465-0751  • 

Oregon  Medical  Laboratories,  P.O.  Box  972, 
722  East  11th  Avenue,  Eugene,  OR  97440- 
0972, 503-687-2134 

Pathology  Associates  Medical  Laboratories, 
East  11604  Indiana,  Spokane,  WA  99206, 
509-926-2400 

PDLA,  Inc.  (Princeton),  100  Corporate  Court, 
So.  Plainfield,  NJ  07080,  908-769-8500/ 
800-237-7352 

PharmChem  Laboratories,  Inc.,  1505-A 
O’Brien  Drive,  Menlo  Park,  CA  94025, 415- 
328-6200/800-446-5177 
PharmChem  Laboratories,  Inc.,  Texas 
Division,  7606  Pebble  Drive,  Fort  Worth, 

TX  76118,  817-595-0294  (formerly:  Harris 
Medical  Laboratory) 

Physicians  Reference  Laboratory,  7800  West 
noth  Street,  Overland  Park,  KS  66210, 
913-338-4070/800-821-3627  (formerly: 
Physicians  Reference  Laboratory 
Toxicology  Laboratory) 

Poisonlab,  Inc.,  7272  Clairemont  Mesa  Road, 
San  Diego,  CA  92111, 619-279-2600/800- 
882-7272 

Precision  Analytical  Laboratories,  Inc.,  13300 
Blanco  Road,  Suite  #50,  San  Antonio,  TX 
78216,  210-493-3211 
Puckett  Laborriory,  4200  Mamie  Street, 
Hattiesburgh,  MS  39402, 601-264-3856/ 
800-844-8378 

Regional  Toxicology  Services,  15305  N.E. 

40th  Street,  Redmond,  WA  98052,  206- 
882-3400 

Resource  One,  Inc.,  Seven  Pointe  Circle, 
Greenville,  SC  29615,  803-233-5639 
Roche  Biomedical  Laboratories,  1801  First 
Avenue  South,  Birmingham,  AL  35233, 
205-581-4170 

Roche  Biomedical  Laboratories,  Inc.,  1120 
Stateline  Road,  Southaven,  MS  38671, 
601-342-1286 

Roche  Biomedical  Laboratories,  Inc.,  69  First 
Avenue,  Raritan,  NJ  08869,  800-437-4986 
Saint  Joseph  Hospital  Toxicology  Laboratory, 
601  N,  30th  Street,  Omaha,  NE  68131- 
2197,  402-449-4940 

Scott  &  White  Drug  Testing  Laboratory,  600 
S.  25th  Street.  Temple,  TX  76504,  800- 
749-3788 

S.E.D.  Medical  Laboratories,  5(X)  Walter  NE, 
Suite  500,  Albuquerque,  NM  87102,  505- 
848-8800 

Sierra  Nevada  Laboratories,  Inc.,  888  Willow 
Street,  Reno,  NV  89502,  800-648-5472 
SmithKline  Beecham  Clinical  Laboratories, 
7600  Tyrone  Avenue,  Van  Nuys,  CA  91045, 
818-376-2520 

SmithKline  Beecham  Clinical  Laboratories, 
3175  Presidential  Drive,  Atlanta,  GA 
30340, 404-934-9205  (formerly: 
SmithKline  Bio-Science  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories, 
506  E.  State  Parkway,  Schaumbvug,  IL 


60173, 708-885-2010  (formerly: 
International  Toxicology  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories. 
11636  Administration  Drive,  St  Louis,  MO 
63146,  314-567-3905 
SmithKline  Beecham  Clinical  Laboratories, 
400  Egypt  Road,  Norristown,  PA  19403, 
800-523-5447  (formerly:  SmithKline  Bio- 
Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
8000  Sovereign  Row,  Dallas,  TX  75247, 
214-638-1301  (formerly:  SmithKline  Bio- 
Science  Laboratories) 

South  Bend  Medical  Foundation,  Inc.,  530  N. 
Lafayette  Boulevard,  South  Bend,  IN 
46601,  219-234-4176 
Southwest  Laboratories,  2727  W.  Baseline 
Road,  Suite  6,  Tempe,  AZ  85283, 602-438- 
8507 

St  Anthony  Hospital  (Toxicology 
Laboratory),  P.O.  Box  205, 1000  N.  Lee 
Street,  Oldahoma  City,  OK  73102, 405- 
272-7052 

St  Louis  University  Forensic  Toxicology 
Laboratory,  1205  Carr  Lane,  St.  Louis,  MO 
63104,  314-577-8628 
Toxicology  &  Drug  Monitoring  Laboratory. 
University  of  Missouri  Hospital  &  Clinics, 
301  Business  Loop  70  West,  Suite  208, 
Columbia,  MO  65203,  314-882-1273 
Toxicology  ‘Testing  Service,  Inc.,  5426  N.W. 
79th  Avenue,  Miami,  FL  33166, 305-593- 
2260 

UNILAB,  18408  Oxnard  Street,  Tarzana,  CA 
91356,  800-492-0800/818-343-8191 
(formerly:  MetWest-BPL  Toxicology 
Laboratory) 

The  following  laboratory  is 
withdrawing  from  the  National 
Laboratory  ^rtification  Program  on 
December  6, 1993; 

Roche  Biomedical  Laboratories,  1957 
Lakeside  Parkway,  Suite  542,  Tucker,  GA 
30084, 404-939-4811 
Richard  Kopanda, 

Acting  Executive  Officer,  Substance  Abuse 
and  Mental  Health  Services  Administration. 
[FR  Doc.  93-29536  Filed  12-2-93;  8:45  ami 
BILLMO  CODE  4160-20-U 


Centers  for  Disease  Control  and 
Prevention 

[/Vnimuncement  No.  401  A] 

Fiscal  Year  1994  Preventive  Health 
Services;  Addendum  to  401;  STD 
Accelerated  Prevention  Campaign 
Project  Grants 

Introduction 

The  (Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
anticipated  availability  of  fiscal  year 
(FY)  1994  supplemental  funds  for 
programs  to  prevent  infertility  caused 
by  sexually  transmitted  diseases  (STDs). 
111)8  is  an  addendum  to  Announcement 
Number  401.  Because  of  the  high  rates 
of  chlamydia  and  gonorrhea  in 
adolescents  and  young  adults  and  the 


fiequent  progression  of  these  infections 
to  upper  tract  infection  and  scarring  in 
women,  these  STDs  are  a  leading  cause 
of  preventable  infertility. 

■Ilie  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  to  improve 
the  quality  of  life.  This  Program  focuses 
on  the  priority  areas  of  STD,  HIV 
Infection,  and  Maternal  and  Infant 
Health.  (For  ordering  a  copy  of  Healthy 
People  2000,  see  the  section  where  to 
OBTAIN  ADDITIONAL  INFORMATION.) 

Authority 

This  program  Is  authorized  under 
sections  318  (b)  and  (c)  and  318A  of  the 
Public  Health  ^rvice  Act  [42  U.S.C. 

247c  (b)  and  (c)  and  247c-l],  as 
amended. 

Eligibility 

Eligible  applicants  for  this  program 
are  current  recipients  of  STD 
Accelerated  Prevention  Campaign 
project  grants  in  HHS  Regions  IB,  VII, 
Vm,  and  X.  Because  of  the  limited 
availability  of  funds,  eligibility  is 
limited  to  those  HHS  Regions  that  have 
developed  region-wide  ^lamydia  and 
other  STD-related  infertility  control 
action  plans. 

Availability  of  Funds 

Approximately  $5,600,000  is  expected 
to  be  available  in  FY  1994,  to 
supplement  up  to  22  grants.  The  average 
award  is  expected  to  be  $255,000, 
ranging  firom  $50,000  to  $750,000.  The 
project  period  will  be  up  to  five  years. 
The  funding  estimates  outlined  may 
differ  and  are  subject  to  change. 

Use  of  Grant  Funds 

Project  grant  fimds  may  be  used  for 
costs  associated  with  conducting  STD 
Accelerated  Prevention  Campaign 
chlamydia  or  gonorrhea  activities 
described  in  the  program  requirements 
and  funding  priority  sections  of  this 
announcement. 

Federal  funds  are  intended  to 
supplement  current  state  and  local 
resoiurces  and  must  he  used  to  assist 
state  and  local  areas  to  conduct  high- 
priority  activities  in  targeted  areas  and 
populations.  Federal  funds  cannot  be 
used  to  replace  existing  state  and  local 
support.  These  funds  will  be  awarded 
competitively. 

Fimds  to  supplement  the  performance 
of  routine  diagnostic  tests,  the 
maintenance  of  STD  central  registries, 
the  provision  of  diagnostic  and 
treatment  facilities  and  services,  the 
purchase  of  automated  data  processing 
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equipment,  or  other  expenses  normally 
supported  by  the  grantee  must  be 
spe^cally  approved  for  that  purpose. 

Purpose 

The  ptirpose  of  the  STD  Accelerated 
Prevention  Campaign  is  to  stimulate 
hi^-quality,  intenhsdplinary, 
cellalrarative  STD  prevention  efforts 
among  relevant  health  programs  and 
between  health  programs  and 
communities.  This  will  be 
accomplished  by  developing  systematic, 
region-wide,  innovative  approaches  that 
programmatic,  clinical,  laboratory, 
and  epidemiologic  activities  in  order  to 
prevent  transmission  of  STDs  and  their 
sequelae.  Populations  that  are 
dispropmtionately  affected,  such  as 
women,  infants,  and  adolescents',  will 
be  emphasized.  Priority  for  these 
supplemental  funds  will  focus  on 
prevention  of  chlamydia.  In  addition, 
existing  gonorrhea  prevention  activities 
may  be  augmented  in  specific  high-risk 
population  subgroups. 

Program  Requirements 

The  recipient  will  be  responsible, 
with  state  and  local  resources 
supplemented  with  Federal  assistance, 
for  developing  or  modifying  a 
comprehensive  state  STD  Accelerated 
Prevention  Campaign  chlamydia  and 
gonorrhea  action  plan.  This  plan  should 
be  developed  in  coordination  with  the 
regional  plans  currently  being 
develop^  in  each  of  the  four  regions  in 
conjunction  with  state  and  local  health 
department  staff.  These  plans  are  to 
deliver  chlamydia  and  gonorrhea 
screening  services  to  detect  these 
infections  among  as  many  adolescent 
girls  and  yoimg  adult  women  as 
possible.  These  plans  should  provide  for 
the  following  nine  program  activities. 

1.  Screening  women  for  chlamydia 
and  gonococci  infections  and  for 
secondary  conditions  (PIEff  resulting 
fi-om  these  infections. 

a.  Selecting  providers  to  conduct 
screening  activities.  Programs  should 
develop  local  information  systems  to 
permit  the  selection  of  providers  for 
screening  according  to  chlamydia  and 
gonorrhea  prevalence  by  individual 
provider  or  provider  category.  Pending 
the  development  of  local  information, 
facilities  in  the  following  categories 
should  be  identified  and  recruited  in  the 
order  listed: 

(1)  Short-term  plans  should  address 
each  of  the  following  categories  of 
facilities  during  the  first  budget  year: 

(a)  Family  plmning  and  prenatal 
clinics  since  the  organization  exists  to 
deliver  prevention  services  to  the  large 
numbers  of  adolescents  and  yoimg  adult 
women  who  attend  these  clinics. 


(b)  STD  clinics  where  high  risk 
women  and  their  partners  are  seen  and 
other  Federal,  state  or  local  service  are 
not  available. 

(c)  If  possible,  short-term  plans 
should  also  include  teen/adolescent 
clinics,  abortion  clinics,  detention 
facilities,  and/or  substance  abuse 
programs  due  to  the  high-risk  behavior 
and  increased  risk  of  s^pingitis  among 
individuals  attending  these  facilities. 

(2)  Long-term  plans  should  address 
strategies  to  involve  other  providers  in 
the  delivery  of  screening  services  from 
the  second  budget  year  onward;  these 
providers  include: 

(a)  Those  listed  in  (l](c)  above,  if  they 
were  not  included  in  the  short-term 
plan; 

(b)  Primary  care  clinics,  including 
conununity,  rural,  and  migrant  health 
centers,  emergency  rooms.  Native 
American  health  care  coat^,  and 
gynecology  clinics,  where  a  mixture  of 
high-  and  low-risk  women  receive  care. 

(c)  Private  physicians  caring  for 
sexually  active  ]mung  women. 

b.  Developing  patient  selection 
criteria  and  data  systems  to  monitor  the 
results  of  screening.  Long-term  plans 
should  address  developing  the 
capability  to  evaluate  patient  selection 
criteria  locally.  In  choosing  patient 
selection  criteria,  consideration  should 
include,  but  not  be  limited  to:  presence 
of  mucopurulmit  cervicitis,  young  age, 
new  or  multiple  sex  partners,  and 
failure  to  use  barrier  contraceptives. 
Results  should  be  monitored  and 
examined  regularly  to  insure  a  cost- 
effective  choice  of  selection  criteria  and 
providers. 

c.  Developing  laboratory  support 
systems  to  ensure  the  selection  of 
sensitive  and  specific  tests  (including 
confirmation),  pursuit  of  competitive  ' 
pricing  of  screening  tests,  training  of 
laboratory  staff,  and  establishment  of 
adequate  quality  assurance. 

2.  Providing  treatment  to  women  with 
known  and  presumptive  chlamydia  and 
gonorrhea,  including  female  sex  ' 
partners  of  infected  males. 

3.  Providing  counseling  tdVomen  on 
the  prevention  and  control  of  chlamydia 
and  gonorrhea  (including  counseling  on 
the  benefits  of  locating  and  assuring 
treatment  for  any  individual  from  whom 
the  woman  may  have  contracted 
chlamydia  or  gonorriiea  and  for  any 
individual  whom  the  woman  may  have 
exposed  to  chlamydia  or  gonorrhea). 

4.  Providing  follow-up  services. 
Initially,  patients  continuing  to  meet 
screening  criteria  should  be  retested  at 
least  annually.  However,  systems 
should  be  established  locally  to  evaluate 
the  need  for  such  follow-up  services. 


5.  Referrals  for  other  medical  services 
(including  reproductive  health  or 
substance  abuse  treatment)  far  women 
screened  pursuant  to  paragraph  1, 
including  referrals  for  evaluation  and 
treatment  with  respect  to  HIV  infection 
and  other  sexually  transmitted  diseases. 
Preferably,  there  should  be  integration 
of  those  services  whenever  possible. 

6.  In  the  case  of  any  woman  receiving 
services  described  in  paragraphs  1 
through  5,  providing  to  the  sex 
partnerfs)  of  the  women  with  chlamydia 
or  gonorrhea  infection  the  services 
described  in  such  paragraphs  as 
appropriate. 

nofect  areas  are  encouraged  to 
develop  information  systems  to 
determine  the  proportion  of  sex  partners 
that  actually  receive  treatment. 

7.  Providing  outreadi  services  to 
inform  women  of  availability  of  the 
services  described  in  paragraphs  1 
through  6.  Education^  services  are 
needed  to  alert  women  to  the  symptoms 
of  cervical  infections  and  PID,  the 
frequent  lack  of  symptoms  and 
consequent  need  for  screening  and 
partner  referral,  and  the  sources  of  these 
services. 

8.  Disseminating  information  to 
persons  at  high  ri^  and  providing 
education  on  the  prevention  and  control 
of  chlamydia  and  gonorrhea  to  the 
public.  In  particular,  adolescents  and 
young  adults  need  to  be  made  aware  of 
the  high  prevalence  of  chlamydia  and 
gonococcal  infections  and  the 
interventions  to  prevent  them. 

9.  Providing  timning  to  health  care 
providers  described  in  paragraph  1  in 
carrying  out  activities  described  in 
paragraphs  1  through  6  and  to 
laboratory  staff  in  carrying  out  the 
screening  described  in  paragraph  1. 

If  contracts  are  to  be  used  to  support 
these  activities,  they  can  be  awarded 
only  if  the  applicant  and  the  agencies 
through  which  these  activities  will  be 
conducted  agree  to  maintain 
expenditures  of  non-Federal  amounts 
for  such  activities  at  a  level  that  is  at 
least  the  average  annual  level  of  such 
expenditures  maintained  by  the 
applicant  during  the  state  fiscal  years, 
1992  and  1993.  In  addition,  memoranda 
of  agreement  that  set  out  the  exact 
nature  of  the  interstate,  regional,  and 
local  collaborations  must  be  submitted 
as  part  of  the  application  for  conducting 
activities  1  through  9. 

Funding  Priorities 

Priority  is  given  to  PHS  Region  m, 

Vn.  Vm,  and  X  applicants,  since 
chlamydia  represents  their  greatest  STD 
problem.  As  indicated  above,  project 
areas  should  give  priority  to  chlamydia 
prevention  with  these  funds.  Because  of 
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time  constraints,  comments  are  not 
being  solicited  on  these  funding 
priorities. 

Award  Criteria 

Funding  will  be  based  on  the  quality 
of  the  required  STD  Accelerated 
Prevention  Campaign  application  and 
the  supplemental  application  requested 
in  this  annoimcement,  chlamydia  and 
gonorrhea  action  plans,  the  degree  of 
innovation  of  each  application,  and  the 
specific  needs  of  inihvidual  project 
areas. 

Evaluation  Criteria 

These  applications  will  be  evaluated 
as  a  part  of  the  STD  Accelerated 
Prevention  Campaign  review  using  the 
criteria  for  the  required  activities 
described  in  the  guidance  for  the  STD 
Accelerated  Campaign  {Federal  Register 
Announcement  401,  [58  FR  28973),  May 
18, 1993). 

Executive  Order  12372  Review 

STD  Accelerated  Prevention 
Campaign  appUcations  are  subject  to 
review  as  governed  by  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs.  E.0. 12372  sets  up  a 
system  for  state  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  state  Single  Point  of  Contact 
(SPOC)  as  early  as  ppssible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  state  process.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  If  SPOCs  have  any  state  process 
recommendations  on  applications 
submitted  to  Centers  for  Disease  Control 
and  Prevention  (CDC),  they  should 
forward  them  no  later  than  60  days  from 
the  due  date  of  the  application  to 
Elizabeth  Taylor,  Grants  Management 
Officer,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
room  300,  Atlanta,  GA  30305. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.977, 

Preventive  Health  Services-Sexually 
Transmitted  Disease  Control. 


Application  Submission  and  Deadline 

The  Program  Announcement  and 
application  kit  were  sent  to  all  eligible 
applicants  in  September  1993. 

Where  To  Obtain  Additional 
Information 

Information  on  application 
procedures,  copies  of  application  forms, 
and  other  material  may  be  obtained 
from  Linda  Long,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road  NE., 
room  300,  Atlanta,  GA  30305,  telephone 
(404) 842-6511. 

Announcement  401A,  "Project  Grants 
for  Preventive  Health  Services-STD 
Accelerated  Prevention  Campaign 
Supplement,”  must  be  referenced  in  all 
requests  for  information  on  these 
projects. 

Programmatic  assistance  in  the 
preparation  of  applications  may  be 
obtained  from  Gesy  West,  Division  of  > 
STD/HIV  Prevention,  National  Center 
for  Prevention  Services,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Atlanta,  GA  30333,  telephone  (404) 
639-8315. 

Potential  applicants  may  obtain  a 
copy  of  Healffiy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Smnmary  Report, 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202)  783-3238. 

Dated;  November  29, 1993. 

Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  93-29582  Filed  12-2-93;  8:45  am) 
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Advisory  Committee  to  the  Director, 
Caters  for  Disease  Controi  and 
Prevention:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoxmces  the  following  committee 
meeting. 

Name:  Advisory  Committee  to  the  Director, 
CDC 

Time  and  date:  8:30a.m.-3  p.m.,  January 
25, 1994. 

Place:  CDC,  Auditorium  A,  1600  Qiflon 
Road,  NE,  Atlanta,  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  advises  the 
Director,  CDC,  on  policy  issues  and  broad 


strategies  that  will  enable  CDC,  the  Nation’s 
prevention  agency,  to  fulfill  its  mission  of 
preventing  unnecessary  disease,  disability, 
and  premature  death,  and  promoting  health. 
The  committee  recommends  ways  to 
incorporate  prevention  activities  more  fully 
into  health  care.  It  also  provides  guidance  to 
help  CDC  work  more  effectively  with  its 
various  constituents,  in  both  the  private  and 
public  sectors,  to  make  prevention  a  practical 
reality. 

Matters  to  be  discussed:  The  agenda  will 
include  introductory  remarks  from  the  new 
CDC  Director,  David  Satcher,  M.D.,  Ph.D., 
and  the  remainder  of  time  will  be  used  to 
allow  all  committee  members  to  present  their 
perspectives  of  what  they  believe  Dr. 
Satcher’s  priorities  should  be  for  CDC. 
Agenda  items  are  Subject  to  change  as 
priorities  dictate.  •  K 

Contact  person  for  more  information: 
Martha  F.  Katz,  Executive  Secretary, 
Advisory  Committee  to  the  Director,  CDC, 
1600  Qifton,  Road,  NE,  Mailstop  D-23, 
Atlanta,  Georgia  30333,  telephone  404/639- 
3243. 

Dated:  November  29, 1993. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  93-29579  Filed  12-2-93;  8:45  am) 
BILLING  CODE  416&-1S-M 


Food  and  Drug  Administration 

[Docket  No.  93F-0404] 

Huls  America,  inc.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Hills  America,  Inc.,  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  change 
certain  specifications  for  the  safe  use  of 
glyceryl  tristearate. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  D.  Peiperl,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
217),  Food  and  Drug  Administration, 

200  C  St.  SW.,  Washington,  DC  20204- 
0002, 202-254-9511. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  3A4403)  has  been  filed  by 
Hiils  America,  Inc.,  Turner  PL,  P.  O.  Box 
365,  Piscataway,  NJ  08855-0365.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  172.811 
Glyceryl  tristearate  (21  CFR  172.811)  to 
provide  broader  specifications  for  the 
safe  use  of  glyceryl  tristearate  including 
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th'e:  add  number^  saponification 
number,  and  melting  point. 

Tbe  agendy  has  determined  iinder  21 
CFR  25.24(a)(9)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated;  November  23, 1993. 

Fred  R.  Sbaak, 

Director,  Center  jot  Food  Safety  and  Applied 
Nutrition. 

IFR  Doc.  93-29543  Filed  12-2-93;  8:45  am) 

BIUJNQ  CODE 


[Docket  No.  93G-0359) 

Teepek,  Inc.;  Filing  of  Petition  for 
Affirmation  of  GRAS  Status 

AGENCY:  Foiid  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Pood  and  Drug 
Administration  (FDA)  is  announcing 
that  Teepak,  Inc.,  has  filed  a  petition 
(GRASP  3G0397)  proposing  to  affirm 
that  collagen  fiber  is  genersdly 
recognized  as  safe  (GRAS)  as  an 
ingredient  in  human  food. 

DATES:  Written  comments  by  February 
1, 1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Man^ement  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  E.  Lavecchia,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
217),  Food  and  Ihug  Administration, 

200  C  SL  SW.,  Washington,  DC  20204, 
202-254-9519. 

SUPPLEMENTARY  ^FORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(secs.  201(s)  and  409  (21  U.S.C  321(s) 
and  348))  and  the  regulations  for 
affirmation  of  GRAS  status  in  §  170.35 
(21  CFR  170.35),  notice  is  given  that 
Teepak,  Inc.,  c/o  1001  G  St.  NW.,  suite 
500  West,  Washington,  DC  20001,  has 
filed  a  petition  (GRASP  3G0397) 
proposing  that  collagen  fiber  be  afiirmed 
as  GRAS  for  use  as  an  ingredient  in 
human  food. 

The  petition  has  been  placed  on 
display  at  the  Dockets  Management 
Branch  (address  above). 

Any  petition  that  meets  the 
requirements  outlined  in  §§  170.30  and 
170.35  is  filed  by  the  agency.  Tliere  is 
no  prefiling  review  of  &e  adequacy  of 
data  to  support  a  GRAS  conclusion. 
Thus,  the  filing  of  a  petition  for  GRAS 
affirmation  should  not  be  interpreted  as 


a  preliminary  indication  of  suitability 
for  GRAS  affirmation. 

The  potential  environmental  impact 
of  this  acticm  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency’s 
finding  of  no  significant  impact  aird  the 
evidence  suppmting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accmdance  with  21 
CFR  25.40(c). 

Interested  persons  may,  on  or  before 
February  1. 1994,  review  the  petition 
and  file  comments  with  the  Dodcets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  should  be 
filed  and  should  be  identified  with  the 
docket  nximber  found  in  bradmts  in  the 
heading  of  this  document.  Conunents 
should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  the  substance  is, 
or  is  not.  GRAS  for  the  proposed  use.  In 
addition,  consistent  wiffi  the  regulations 
promulgated  under  the  National 
Environmental  Policy  Act  (40  CFR 
1501.4(b)),  the  agency  encourages  public 
participation  by  review  of  and  comment 
on  the  environmental  assessment 
submitted  with  the  petition  that  is  the 
subject  of  this  notice.  A  copy  of  the 
petition  (including  the  environmental 
assessment)  and  received  comments 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  November  18, 1993. 

Douglas  Lm  Archer, 

Deputy  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc.  93-29544  Filed  12-2-93;  8:45  am) 
BtLUNe  CODE  41S0-et-F 


[Docket  No.  930-0312] 

Guideline  for  Submitting 
Documentation  for  Sterilization 
Process  Validation  in  Applications  for 
Human  and  Veterinary  Drug  Products 

AGENCY:  Food  and  Drug  Admimstration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  pubushing  a 
guideline  entitled  “Guideline  for 
Submitting  Documentation  for 
Sterilization  Process  Validation  in 
Applications  for  Human  and  Veterinary 
Drug  Products.”  This  guideline  is 
intended  to  provide  guidance  for  the 
submission  of  information  and  data  in 
support  of  the  efficacy  of  sterilization 
processes  described  in  dn^  applications 
for  both  human  and  veterinary  drugs. 


DATES:  Written  comments  by  January  3. 
1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Eh.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  human  drug  products:  Peter 
Cooney,  ^nter  for  Drug  Evaluation  and 
Reseai^  (HFD-160),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-5818. 

Regarding  veterinary  drug  products: 
Patricia  Leinbach,  Center  for  Veterinary 
Medicine  (HFV-143),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1672. 
SUPPLEMENTARY  INFORMATION:  In  this 
document,  FDA  is  publishing  a 
guideline  for  submitting  documentation 
for  sterilization  process  validation  in 
applications  for  human  and  veterinary 
drag  products.  This  guideline  is 
intended  to  provide  guidance  for  the 
submission  of  information  and  data  in 
support  of  the  efficacy  of  sterilization 
processes  described  in  drag  applications 
for  both  human  and  veterinary  drugs. 
These  recommendations  apply  to 
applications  (new  drug  applications, 
new  animal  drag  applications, 
abbreviated  new  drag  applications, 
abbreviated  antibiotic  applications,  and 
abbreviated  new  animal  drag 
applications]  for  sterile  drug  products, 
lliey  also  apply  to  previously  approved 
apphcations  when  supplements 
associated  with  the  sterile  processing  of 
approved  drugs  are  submitted. 
Information  and  data  in  support  of 
sterility  assurance  also  may  be 
necessary  in  investigation^  new  drug 
and  investigational  new  animal  drug 
applications. 

The  Center  for  Drag  Evaluation  and 
Research’s  (CDER’s)  and  the  Center  for 
Veterinary  Medicine’s  (CVM’s)  review 
of  the  validation  of  the  sterilization 
process  consists  of  a  scientific 
evaluation  of  the  studies  submitted  in 
applications.  This  evaluation,  which  is 
conducted  by  FDA's  review  staff,  is  part 
of  a  cooperative  effort  between  the 
review  staff,  compliance  staff,  and  field 
investigators  to  ensure  the  overall  state 
of  control  of  the  sterile  processing  of 
veterinary  and  human  drac  products. 

This  guideline  does  not  omd  the 
agency,  and  it  does  not  create  or  confer 
any  rights,  privileges,  or  benefits  for  or 
.  on  any  person. 

Interested  persons  may,  on  or  before 
January  3, 1994,  submit  to  the  Dockets 
Management  Brandi  (address  above) 
written  comments  regarding  tbe 
guideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
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individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  ohhce» 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  These 
comments  will  be  considered  in 
determining  whether  further 
amendments  to,  or  revisions  of,  the 
guideline  are  warranted.Nt.-- 

The  text  of  the  guideline  follows; 

Guideline  for  Submitting  Documentation  for 
Sterilization  Process  Vahdation  in 
Applications  for  Human  and  Veterinary 
Drug  Products 

I.  Introduction 

A.  Purpose 

This  guideline  is  intended  to  provide 
guidance  for  the  submission  of  information 
and  data  in  support  of  the  efficacy  of 
sterilization  processes  included  in  drug 
applications  for  both  human  and  veterinary 
drugs.  The  recommendations  in  the  guideline 
apply  to  applications  for  sterile  drug 
products  (new  drug  applications,  new  animal 
drug  applications,  abbreviated  new  drug 
applications,  abbreviated  antibiotic  drug 
applications,  and  abbreviated  new  animal 
drug  applications).  These  recommendations 
also  apply  to  previously  approved 
applications  when  supplements  associated 
with  the  sterile  processing  of  approved  drugs 
are  submitted.  Information  and  data  in 
support  of  sterility  assurance  may  also  be 
necessary  in  investigational  new  drug  and 
investigational  new  animal  drug 
applications. 

In  the  Federal  Register  of  October  11, 1991 
(56  FR  51354),  the  agency  published  a 
proposed  rule  entitled  “Use  of  Aseptic 
Processing  and  Terminal  Sterilization  in  the 
Preparation  of  Sterile  Pharmaceuticals  for 
Human  and  Veterinary  Use.”  This  guideline 


is  not  a  substitution  for  or  a  supplement  to 
that  proposed  rule.  Regardless  of  whether  the 
applicant  uses  terminal  sterilization  or 
aseptic  processing  to  manufactrire  a  drug 
product  that  is  purported  to  be  sterile,  certain 
information  about  the  validation  of  that 
process  should  be  submitted  in  the 
application.  This  guideline  addresses  the 
type  of  information  that  should  be  submitted 
for  both  of  those  types  of  sterilization. 

B.  Documenting  Sterilization  Process 
Validation 

The  efficacy  of  a  given  sterilization  process 
for  a  specific  drug  product  is  evaluated  on 
the  basis  of  a  series  of  protocols  and 
scientific  experiments  designed  to 
demonstrate  that  the  sterilization  process  and 
associated  control  procedures  can 
reproducibly  deliver  a  sterile  poduct.  Data 
derived  from  experiments  and  control 
procedures  allow  certain  conclusions  to  be 
drawn  about  the  probability  of  nonsterile 
product  units  (sterility  assurance  level). 

Based  on  the  scientific  validity  of  the 
protocols  and  methods,  as  well  as  on  the 
scientific  validity  of  the  results  and 
conclusions,  the  agency  concludes  that  the 
efficacy  of  the  sterilization  process  is 
validated.  Whether  a  drug  product  is 
sterilized  by  a  terminal  sterilization  process, 
or  by  an  aseptic  filling  process,  the  efficacy 
of  the  sterilization  process  may  be  validate 
without  the  manufacture  of  th^  production 
batches.  Sterilization  process  validation  data, 
however,  should  be  generated  using 
procedures  and  conditions  that  are  folly 
representative  and  descriptive  of  the 
procedures  and  conditions  proposed  for 
manufacture  of  the  product  in  the 
application. 

The  Center  for  Drug  Evaluation  and 
Research’s  (CDER’s)  and  the  Center  for 
Veterinary  Medicine's  (CVM’s)  review  of  the 
validation  of  the  sterilization  process  consists 
of  a  scientific  evaluation  of  the  studies 
submitted  in  the  applications.  This  review  is 


conducted  by  FDA’s  review  staff  and  is  part 
of  a  cooperative  effort  between  the  review 
staff,  compliance  staff,  and  field  investigators 
to  ensure  the  overall  state  of  control  of  foe 
sterile  processing  of  veterinary  and  human 
drug  products. 

Information  and  data  in  support  of  sterility 
assurance  may  be  provided  directly  to  the 
application  or  by  specific  reference  to  a  drug 
master  file  (DMF),  a  veterinary  master  file 
(VMF),  or  another  application.  Letters  of 
authorization  to  refer  to  foe  referenced  files 
should  be  included. 

C.  Remarks 

The  agency  is  considering  whether  to 
revise  21  CFR  10.90,  therefore,  this  guideline 
is  not  issued  imder  authority  of  that 
regulation.  This  guiqe'^ne  recommends  types 
of  information  that  may  be  useful  to  persons 
submitting  drug  applications  for  sterile 
products.  These  recommendations  are  not 
legal  requirements.  A  person  may  follow  foe 
guideline  or  may  choose  to  follow  alternate 
procedures.  If  a  person  chooses  to  use 
alternate  procedures,  that  person  may  wish  to 
discuss  foe  matter  further  with  foe  agency  to 
prevent  an  expenditure  of  time,  money,  and 
effort  on  activities  that  may  later  be 
determined  to  be  unacceptable  to  FDA.  This 
guideline  does  not  bind  foe  agency,  nor  does 
it  create  or  confer  any  rights,  privileges,  or 
benefits  for  or  on  any  person.  Where  this 
guideline  states  that  a  requirement  is 
imposed  by  statute  or  regulation,  foe 
requirement  is  law  and  its  force  and  effect  are 
not  changed  in  any  way  by  virtue  of  its 
inclusion  in  this  guideline. 

This  guideline  is  intended  to  provide 
recommendations  for  foe  types  of 
information  applicants  should  include  in 
human  and  animal  drug  applications. 
Submission  of  such  information  is  intended 
to  provide  a  means  by  which  applicants  may 
conform  to  foe  regulatory  requirements  listed 
below. 


Human  Drugs 

CFR 

Investigational  r>ew  drug  Eipplications . 

21  CFR  312.23(a)(7) 

21  CFR  314.50 

21  CFR  314.94  and  31 1.50 

21  CFR  314.50 

21  CFR  314.70 

New  drug  applications  ” . 

Abbreviated  rtew  drug  applications . 

Abbreviated  antibiotic  dnig  applications  . 

Supplements  to  new  drug  applications  and  abbreviated  new  drug  appli¬ 
cations. 

Animal  Drugs 

CFR 

Investigational  new  animal  drug  applications  . 

New  animal  drug  applications . 

Supplements  to  new  animal  drug  applications  . 

21  CFR  Part  511 

21  CFR  514.1 

21  CFR  514.8 

II.  Information  for  Terminal  Moist  Heat 
Sterilization  Processes 
The  following  types  of  information  should 
be  submitted  in  support  of  sterility  assurance 
for  products  produced  using  terminal  moist 
heat  sterilization.  Although  foe  following 
outline  directly  addresses  moist  heat 
processes,  foe  same  types  of  information 
would  generally  pertain  to  other  terminal 
sterilization  processes  (e.g.,  ethylene  oxide  or 
radiation).  (See  section  III.  of  this  guideline.) 


The  following  information  should  be 
submitted  for  each  facility  to  be  used  in  foe 
manufacture  of  foe  proposed  drug  product. 

A.  Description  of  the  Process  and  Product 
1.  The  Drug  Product  and  Container-Closure 
System 

Descriptions  of  foe  drug  product  and  foe 
cohtainer-closure  system(s)  to  be  sterilized 
(e.g.,  size(s),  fill  volume,  or  secondary 
packaging. 


2.  The  Sterilization  Process 
A  description  of  foe  sterilization  process 
used  to  sterilize  foe  drug  in  its  final 
container-closure  system,  as  well  as  a 
description  of  any  other  sterilization 
process(es)  used  to  sterilize  delivery  sets, 
components,  packaging,  bulk  drug  substance 
or  bulk  product,  and  related  items. 
Information  and  data  in  support  of  the 
efficacy  of  these  processes  should  also  be 
submitted.  (See  sections  II.B.  and  n.C.  of  this 
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document  for  guidance  that  will  be  of  further 
assistance.) 

3.  The  Autocttve  Process  and  Performance 
Specifications 

A  description  of  the  autoclave  process,  . 
including  pertinent  information  such  as  cycle 
type  (e.g.,  saturated  steam,  water  immersion, 
water  spray,  etc.),  cycle  parameters  and 
performance  specifiGations  including 
temperature,  pressure,  time,  and  minimum 
and  maximum  Po.  Identify  the  autoclave(s)  to 
be  used  for  production  sterilization, 
including  manufocturer  and  model. 

4.  Autoclave  Loading  Patterns 

A  description  of  representative  autoclave 
loading  patterns  should  be  provided. 

5.  Methods  and  Controls  to  Monitor 
Production  Cycles 

Methods  and  controls  used  to  monitor 
routine  production  cycles  (e.g., 
thermocouples,  pilot  bottles,  and  biological 
indicators)  should  be  described,  including 
the  number  and  location  of  each  as  well  as 
acceptance  and  rejection  specifications. 

6.  Requalification  of  Production  Autoclaves 
A  description  the  program  for  routine  and 

unscheduled  requalification  of  production 
autoclaves,  including  frequency. 

7.  Reprocessing 

A  description  and  validation  summary  of 
any  program  that  provides  for  reprocessing 
(e  g.,  additional  thermal  processing)  of 
pr^uct  should  be  provided.  Please  note  that 
the  stability  program  is  also  afiected  by 
additional  thermal  processing.  For  further 
information  concerning  the  stability  program, 
reference  is  made  to  the  Center  for  Drug 
Evaluation  and  Research  "Guideline  for 
Submitting  Documentation  for  the  Stability 
of  Human  Drugs  and  Biologies"  and  to  the 
Center  for  Veterinary  Medicine  "Drug 
Stability  Guideline.” 

B.  Thermal  Qualification  of  the  Cycle 

1.  Heat  Distribution  and  Penetration  Studies 
Heat  distribution  and  penetration  study 

protocols  and  data  summaries  that 
demonstrate  the  imiformity,  reproducibility, 
and  conformance  to  specifications  of  the 
production  sterilization  cycle  should  be 
provided.  Results  from  a  minimum  of  three 
consecutive,  successful  cycles  should  be 
provided  to  ensrire  that  the  results  are 
consistent  and  meaningful. 

2.  Thermal  Monitors 

The  number  of  thermal  monitors  used  and 
their  location  in  .the  chamber  should  be 
described.  A  diagram  is  helpful. 

3.  The  Effects  of  Loading  on  Thermal  Input 
Data  should  be  generated  with  minimum 

and  maximum  load  to  demonstrate  the  effects 
of  loading  on  thermal  input  to  product. 
Additional  studies  may  be  necessary  if 
different  fill  volumes  are  used  in  the  same 
container  line.  Data  summaries  are 
acceptable  for  these  purposes.  A  summary 
should  consist  of,  for  example,  high  and  low 
temperatures  (range),  average  temperature 
during  the  dwell  period,  minimum  and 
maximum  Fo  values,  dwell  time,  run  date 
and  time,  and  identification  of  the 


autoclave(s)  used.  These  data  should  have 
been  generated  from  studies  carried  out  in 
production  autoclave(s)  that  will  be  used  for 
sterilization  of  the  product  that  is  the  subject 
of  the  application. 

4.  Information  Included  in  the  Batch  Record 

The  batch  record  supplied  with  the 
chemistry,  manufrkcturing,  and  controls 
section  of  the  application  should  identify  the 
validated  processes  to  be  used  for 
sterilization  and  for  depyrogenation  of  any 
components.  This  information  can  be 
included  in  the  batch  record  by  reference  to 
the  validation  protocol  or  standard  operating 
procedure  (SOP).  Validation  information 
should  be  provided  as  described  above. 

C.  Microbiological  Efficacy  of  the  Cycle 

Validation  studies  that  demonstrate  the 
efficacy  (lethality)  of  the  production  cycle 
should  be  provided.  A  sterility  assurance  of 
10-«  or  better  should  be  demonstrated  for  any 
terminal  sterilization  process.  This  level  of 
sterility  assurance  should  be  demonstrated 
for  all  parts  of  the  drug  product  (including 
the  container  and  closrire,  if  applicable) 
which  are  claimed  to  be  sterile.  The  specific 
type  of  study  and  the  methods  used  to  carry 
out  the  study  (or  studies)  are  product  and 
process  specific  and  may  vary  frt)m 
manufacturer  to  manufachirer.  In  general,  the 
following  types  of  information  and  data 
should  be  provided. 

1.  Identification  and  Characterization  of 
Bioburden  Organisms 

Describe  the  methods  and  results  from 
studies  used  to  identify  and  characterize 
bioburden  organisms.  The  amoimt  and  type 
of  information  supplied  may  be  dependent 
on  the  validation  strategy  chosen.  For 
example,  more  information  may  be  required 
for  biobiuden-based  autoclave  processes  than 
for  overkill  processes.  Information 
concerning  the  number,  type,  and  resistance 
of  bioburden  organisms  may  be  necessary, 
including  those  organisms  associated  with 
the  product  solution  and  the  container  and 
closure.  It  may  be  necessary  to  identify  the 
most  heat-resistant  bioburden  organisms. 

2.  Specifications  for  Bioburden  ' 

Specifications  (alert  and  action  levels)  for 

bioburden  should  be  provided.  A  description 
of  the  program  for  routinely  monitoring 
bioburden  to  ensure  that  validated  and 
established  limits  are  not  exceeded  (e.g., 
frequency  of  analysis  and  method$.ps^  in 
bioburden  screening).  The  methods  provided 
should  be  specific. 

3.  Identification,  Resistance,  and  Stability  of 
Biological  Indicators 

Information  and  data  concerning  the 
identification,  resistance  (D  and  Z  values), 
and  stability  of  biological  indicators  used  in 
the  biological  validation  of  the  cycle  should 
be  provided.  If  biological  indicators  are 
purchased  from  a  commercial  source,  it  may 
be  necessary  to  corroborate  the  microbial 
cormt  and  resistance,  and  provide 
performance  specifications. 

4.  The  Resistance  of  the  Biological  Indicator 
Relative  to  That  of  Bioburden 

Studies  characterizing  the  resistance  of  the 
biological  indicator  relative  to  that  of 


bioburden  may  be  necessary.  Resistance  in  or 
on  the  product  (i.e..  in  the  product  solution, 
or  on  the  surface  of  container-closure  parts  or 
interfaces)  should  be  determined  as 
necessary.  If  spore  carriers  are  used  (e.g., 
spore  strips),  the  resistance  of  spores  on  the 
carrier  relative  to  that  of  directly  inoculated 
product  should  be  determined,  if  necessary. 

5.  Microbiological  Challenge  Studies 

Submit  microbiological  validation  studies 
that  demonstrate  the  efficacy  of  the  minimum 
cycle  to  provide  a  sterility  assirrance  of  10-« 
or  better  to  the  product  imder  the  most 
difficult  to  sterilize  conditions  (e.g.,  the  most 
difficult  to  sterilize  load  with  biological 
indicators  at  microbiological  master  sites  or 
in  master  product  or  both).  Use  of  a 
microbiological  master  product  or  site  should 
be  supported  by  scientific  data. 
Microbiological  master  sites  or  solutions  are 
those  sites  or  solutions  in  which  it  is  most 
difficult  to  kill  the  biological  indicator  under 
sterilization  cycles  that  stimulate  production 
conditions. 

D.  Microbiological  Monitoring  of  the 
Environment 

Section  211.160  (21  CFR  211.160)  requires, 
in  part,  the  establishment  of  scientifically 
sound  and  appropriate  specifications, 
standards,  sampling  plans,  and  test 
procedures  designed  to  ensure  that 
components,  drug  products  containers 
closures,  in-process  materials,  and  drug 
products  conform  to  appropriate  quality 
standards.  Therefore,  a  microbiological 
monitoring  program  for  production  areas 
along  with  a  bioburden  monitoring  program 
for  product  components  and  process  water 
should  be  established.  Process  water  includes 
autoclave  cooling  water.  Applicants  should 
provide  information  concerning  this 
program.  Frequency,  methods  used,  action 
levels,  and  data  summaries  should  be 
included.  A  description  of  the  actions  taken 
when  specifications  are  exceeded  should  be 
provided. 

E.  Container-Closure  and  Package  Integrity 

An  applicant  should  provide  scientific 

validation  studies  (and  data)  in  support  of 
the  microbial  integrity  of  the  drug  packaging 
components.  The  following  types  of 
information  should  be  included: 

1 .  Simulation  of  the  Stresses  From  Processing 

Experimental  designs  should  simulate  the 

stresses  of  the  sterilization  process,  handling, 
and  storage  of  the  drug  and  their  effects  on 
the  container-closure  system.  Physical, 
chemical,  and  microbiological  challenge 
studies  may  be  necessary. 

2.  Demonstrate  Integrity  Following  the 
Maximum  Exposure 

Container-closure  integrity  should  be 
demonstrated  on  product  units  that  have 
been  exposed  to  the  maximum  sterilization 
cycle(s).  If  a  product  is  exposed  to  more  than 
.  one  process,  then  exposure  to  the  maximum 
cycle  of  all  processes  should  be  incorporated 
into  the  study  design. 

3.  Multiple  Barriers  _ 

Each  barrier  that  separates  areas  of  the  drug 

product  claimed  to  be  sterile  should  be 
separately  evaluated  and  validated. 
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4.  Tne  Sensitivity  of  the  Test 

The  sensitivity  of  the  experimental  method 
u ied  for  container-closure  integrity  testing 
,hould  be  specified  and  provided. 

5.  Integrity  Over  the  Product  Shelf  Life 

Microbial  integrity  of  the  container-closure 

system  should  be  demonstrated  over  the  shelf 
life  of  the  product.  (See  section  V.A.  of  this 
guideline.) 

F.  Bacterial  Endotoxins  Test  and  Method 

The  bacterial  endotoxins  test'^ii^  for  the 

product  should  be  described.  The  description 
should  include  qualihcation  of  the 
laboratory,  inhibition  and  enhancement 
testing  and  results,  determination  of 
noninhibitory  concentration  and  maximum 
valid  dilution.  For  further  information  see 
the  agency  guideline  entitled  "Guideline  on 
Validation  of  the  Limulus  Amebocyte  Lysate 
Test  as  an  End-Product  Endotoxin  Test  for 
Human  and  Animal  Parenteral  Drugs, 
Biological  Products,  and  Medical  Etevices." 

G.  Sterility  Testing  Methods  and  Release 
Criteria 

Sterility  test  methods  should  be  described 
and  should  include  the  protocol  for  the 
selection  of  representative  units  during 
production.  When  test  methods  differ 
significantly  fiom  compendial  test  methods, 
a  demonstration  of  the  equivalency  to  the 
compendial  method  should  be  provided. 
Testing  performed  within  barrier  systems 
should  be  dsecribed,  and  information 
concerning  validation  of  the  barrier  system 
may  be  necessary. 

H.  Evidence  of  Formal,  Written  Procedures 

Section  211.113(b)  (21  CFR  211.113(b)) 

requires  that  appropriate  written  proc^ures, 
designed  to  prevent  microbiological 
contamination  of  drug  products  purporting  to 
be  sterile,  be  established  and  followed.  Such 
procedures  are  required  to  include  validation 
of  any  sterilization  process.  Therefore, 
evidence  should  be  provided  that  there  are 
formal,  written  procedures  describing  the 
elements  listed  above  and  that  these 
procedures  are  followed.  Such  evidence  may 
consist  of  SOP'S,  listing  of  SOP's,  protocols, 
etc.,  submitted  as  part  of  these  elements. 

m.  Other  Terminal  Sterilization  Processes 

Although  the  information  above  (sections 

I.  A.  throii^  I.G.  of  this  guideline)  directly 
addresses  moist  heat  processes,  the  same 
type  of  infonnation  would  pertain  to  other 
terminal  sterilization  processes  used,  singly 
or  in  combination,  to  sterilize  a  drug  product 
The  types  of  information  outlined  are,  in 
geneim,  also  applicable  to  ethylene  oxide  and 
radiation  (gamma  and  electron  beam).  These 
other  processes  should  be  addressed  as  each 
applies  to  the  drug  product,  sterile  packaging 
and  in-prooess  sterilization  of  components. 
Examples  of  such  information  might  include: 
Descriptions  of  loading  configurations; 
qualification  and  validation  of  master  load 
configurations;  determination  and  validation 
of  the  efficacy  of  the  mlntmiun  cycle  to 
provide  sterility  assurance  at  the  product 
master  sites;  requalification  of  the  cycle; 
provisions  for  resterilization;  specifications 
and  monitoring  program  for  product 
bioburden;  and  container-closure  integrity. 


Specific  examples  are  provided  below  to 
demonstrate  the  application  of  these 
concepts  to  other  sterilization  processes. 

Additional  information  relating  to  the 
effects  of  sterilization  process  on  the 
chemical  and  physical  attributes  of  the  drug 
substance  or  dnig  product  may  be  applicable 
in  the  chemistry,  manufacturing,  and 
controls  section  of  the  application. 

A.  Ethylene  Oxide 

1.  Description  of  the  Stmlizer 

The  sterilizer(s)  and  controlled  site(s)  for 
prehumidification  and  aeration  of  the 
product  load  should  be  described. 

2.  Cycle  Parameters 

The  parameters  and  limits  for  all  phases  of 
the  cycle,  e.g.,  prehumidification,  gas 
concentration,  vacuum  and  gas  pressure 
cycles,  exposure  time  and  temperature, 
humidity,  degassing,  aeration,  and 
determination  of  residuals,  should  be 
specified.  Specific  procedures  used  to 
monitor  and  control  routine  production 
cycles  to  assure  that  performance  is  within 
validated  limits  should  be  provided. 

3.  Microbiological  Methods 

The  microbiological  methods  (growth 
medium.  Incubation  temperature,  and  time 
interval)  for  cultivating  spores  from 
inoculated  samples  during  validation 
exp>eriment8  should  be  described,  as  well  as 
the  microbiological  methods  used  as  part  of 
routine  production  cycles. 

4.  Stability 

The  program  for  monitoring  the  stability  of 
packaging  and  the  integrity  of  the  container- 
closure  system  barrier  over  shelf  life  should 
be  described. 

B.  Radiation 

1.  The  Facility  and  the  Process 

The  radiation  fecility  should  be  identified. 
The  radiation  source,  method  of  exposure 
(i.e.,  movement  through  the  irradiator),  and 
the  type  and  location  of  dosimeters  used  to 
monitor  routine  production  loads  should  be 
described.  If  the  low  dose  site  is  not  used  for 
routine  monitoring,  data  that  show  the  dose 
relationship  between  the  two  sites  should  be 
provided. 

2.  The  packaging  of  the  Product 

The  packaging  of  the  drug  product  within 
the  shipping  carton  and  within  the  carrier 
should  1m  described. 

3.  Multiple-Dose  Mapping  Studies 

Multiple-dose  mapping  studies  for 
identification  of  low  and.high  dose  sites  and 
demonstration  of  uniformity  and 
reproducibility  of  the  process  should  be 
described. 

4.  Microbiological  Methods  and  Controls 

The  microbiological  methods  and  controls 
used  to  establish,  validate,  and  audit  the 
efficacy  of  the  cycle  should  be  described. 

5.  Monitoring  Stability 

The  program  for  monitoring  the  stability  of 
packaging  and  the  integrity  of  the  container- 


closure  system  barrier  over  shelf  life  should 
be  described. 

IV.  Informaticm  for  Aseptic  Fill 
Manufacturing  Processes  Which  Should  Be 
Included  in  Drug  Af^lications 

The  following  types  of  infonnation  should 
be  submitted  in  support  of  sterility  assurance 
for  products  manuf^ured  by  aseptic 
processing. 

A.  Buildings  and  Facilities 

A  brief  description  of  the  manufacturing 
building  and  fecilities  should  be  provided. 

The  following  information  should  be 
included: 

1.  Floor  Plan 

A  floor  plan  of  the  afev  holding  the 
aseptic  filling  fecilities  including  preparation 
and  holding  areas,  filtering  and  filling  areas, 
and  gowning  rooms.  The  air  cleanliness  class 
of  each  area  should  be  identified  (e.g.,  Qass 
100,  Class  10,000,  Class  100,000).  Isolators  or 
barrier  systems  should  be  identified. 

2.  Location  of  equipment 

The  placement  of  all  critical  equipment, 
including,  but  not  limited  to  laminar  flow 
hoods,  autoclaves,  lyophilizers,  filling  heads, 
should  be  identified.  Equipment  within 
barrier  or  isolation  systems  should  be  noted. 

B.  Overall  Manufacturing  Operation 

The  overall  manufacturing  operation 

including,  for  example,  materid  Qow,  filling, 
capping,  and  aseptic  assembly  should  be 
descritwcL  The  normal  flow  (movement)  of 
product  and  components  from  formulation  to 
finished  dosage  form  should  be  identified 
and  indicated  on  the  floor  plan  described 
above.  The  following  infonnation  should  be 
considered  when  describing  the  overall 
manufacturing  operation: 

1.  Drug  Product  Solution  Filtration 

The  specific  bulk  drug  product  solution 
filtration  processes,  including  tandem  filter 
units,  prefilters,  and  bacterial  retentive  filters 
should  be  described.  A  sununary  should  be 
provided  containing  infonnation  and  data 
concerning  the  validation  of  the  retention  of 
microbes  and  compatibility  of  the  filter  used 
for  the  specific  product.  Any  effects  of  the 
filter  on  the  product  formulation  should  be 
described  (e.g.,  adsc^tion  of  preservatives  or 
active  drug  substance,  or  extractables). 

2.  Specifications  Concerning  Holding  Periods 

Section  211.111  (21  CFR  211.111)  requires, 

in  part,  when  appropriate,  the  establishment 
of  time  limits  for  completing  each  phase  of 
production  to  ensure  the  qiiality  of  the  drug 
product  Therefore,  specifications  concerning 
any  holding  periods  between  the 
compoimding  of  the  bulk  drug  product  and 
its  filling  into  final  containers  should  be 
provided  These  specifications  should 
include,  for  example,  bolding  tanks,  times, 
temperatures,  conditions  of  storage,  etc. 
Procedures  used  to  protect  microbiological 
quality  of  the  bulk  drug  during  these  holding 
periods  should  be  indicated.  Maintenance  of 
the  microbiological  quality  during  holding 
periods  may  nwd  vwification. 
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3.  Critical  Operations 

The  critical  operations  that  expose  product 
or  product  contact  surfeces  to  the 
environment  (such  as  transfer  of  sterilized 
containers  or  closures  to  the  aseptic  filling 
areas)  should  be  described.  Any  barrier  or 
isolation  systems  should  be  described. 

C.  Sterilization  and  Depyngenation  of 
Containers,  Closures,  Equipment,  and 
Components 

The  sterilization  and  depyrogenation 
processes  used  for  containers,  closures, 
equipment,  components,  and  barrier  systems 
should  be  described.  A  description  of  the 
validation  of  these  processes  should  be 
provided  including,  where  applicable,  heat 
distribution  and  penetration  summaries, 
biological  challenge  studies  (microbiological 
indicators  and  endotoxin)  and  routine 
monitoring  procedures.  Validation 
information  for  sterilization  processes  other 
than  moist  heat  should  also  be  included. 
Methods  and  data  (including  controls) 
demonstrating  distribution  and  penetration 
of  the  sterilant  and  microbiological  efficacy 
of  each  process  should  be  submitted.  The 
section  of  this  guideline  concerning  terminal 
sterilization  contains  guidance  that  may  be  of 
further  assistance. 

1.  Bulk  Drug  Solution  Components  That  are 
Sterilized  Separately 

If  the  bulk  drug  solution  is  aseptically 
formulated  from  components  that  are 
sterilized  separately,  information  and  data 
concerning  ffie  validation  of  each  of  these 
separate  sterilization  processes  should  be 
provided. 

2.  Sterilization  Information  in  the  Batch 
Records 

The  completed  batch  record  supplied  with 
the  chemistry,  manufacturing,  and  controls 
section  of  the  application  should  identify  the 
validated  process(es)  to  be  used  for 
sterilization  or  depyrogenation  of  any 
container-closiire  components.  This 
information  may  be  included  in  the  batch 
record  by  reference  to  the  validation  protocol 
or  SOP. 

D.  Procedures  and  Specifications  for  Media 
FUIs 

The  procedures  and  specihcations  used  for 
media  fills,  and  summaries  of  results  for 
validation  using  the  same  container-closure 
system  and  filling  process  that  is  to  be  used 
for  the  product  should  be  described.  The 
microbiological  testing  method(s)  used 
should  be  described.  Any  procedural 
differences  between  the  media  fill  and  the 
production  process  should  be  indicated.  A 
summary  of  recent  media  fill  results, 
including  failures,  should  be  provided.  These 
data  should  be  obtained  using  the  same 
filling  line(s)  that  are  to  be  used  for  the  drug 
product.  The  following  are  recommended  to 
be  included  with  the  data  summary  for  each 
media  fill  run  described; 

1.  The  filling  room 

Identify  the  aseptic  filling  area  used  and 
relate  this  to  the  floor  plan  provided  in 
section  IV.A.1.  of  this  guideline. 


2.  Container-closure  type  and  size 

3.  Volume  of  medium  used  in  each  container 

4.  Type  of  medium  used 

5.  Number  of  units  filled 

6.  Number  of  units  incubated 

7.  Number  of  units  positive 

8.  Incubation  parameters 

The  incubation  time  and  temperature  for 
each  group  of  units  incubated  and 
specifications  for  any  group  of  units 
subjected  to  two  (or  more)  different 
temperatures  should  be  specified. 

9.  Date  of  Each  Media  Pill 

10.  Simulations 

The  procedures  used  to  simulate  any  steps 
of  a  normal  production  fill  should  be 
described.  This  might  include,  for  example, 
slower  line  speed,  personnel  shift  changes, 
equipment  failure  and  repair,  mock 
lyophilization  and  substitution  of  vial 
headspace  gas. 

11.  Microbiological  Monitoring 

The  microbiological  monitoring  data 
obtained  during  the  media  fill  run  should  be 
provided  (see  section  IV.F.  of  this  guideline). 

12.  Process  Parameters 

The  parameters  used  for  production  filling 
and  for  media  fills  (e.g.,  line  speed,  fill 
voliune,  number  of  containers  filled,  or 
duration  of  fill)  should  be  compared. 

E.  Actions  Concerning  Product  When  Media 
Fills  Fail 

The  disposition  of  product  made  before 
and  after  a  foiled  media  fill  should  be 
described.  The  description  should  include 
details  of  investigations,  reviews,  and  how 
decisions  are  made  to  reject  or  release 
product 

F.  Microbiological  monitoring  of  the 
environment 

The  microbiological  monitoring  program 
used  during  routine  production  and  media 
fills  should  be  described.  The  frequency  of 
monitoring,  type  of  monitoring,  sites 
monitored,  alert  and  action  level  ^  . 

specifications,  and  precise  descriptions  of  the 
actions  taken  when  specifications  are 
exceeded  should  be  included. 

1.  Microbiological  Methods 

The  microbiological  materials  and  methods 
used  in  the  environmental  monitoring 
program  should  be  described.  Methods  may 
include  sample  collection,  transport, 
neutralization  of  sanitizers,  incubation,  and 
calculation  of  results.  The  following  are 
sources  of  microbial  contamination  and  their 
monitoring  should  be  addressed,  including 
specifications. 


a.  Airborne  microorganisms 

b.  Microorganisms  on  inanimate  surfoces 

c.  Microorganisms  on  personnel 

e.  Water  systems 

f.  Product  component  bioburden 

2.  Yeasts,  Molds,  and  Anaerobic 
Microorganisms 

A  description  of  periodic  or  routine 
monitoring  methods  used  for  yeasts,  molds, 
and  anaerobes  should  be  provided. 

3.  Exceeded  Limits 

A  description  of  the  actions  taken  when 
specifications  are  exceeded  should  be 
provided. 

G.  Container-Closure  qnd  Package  Integrity 
The  methods  and  results  demonstrating  the 

integrity  of  microbiological  barrier  of  the 
container-closure  system  should  be 
summarized.  This  should  include  testing  for 
initial  validation.  Also  the  procedures  used 
for  the  stability  protocol  should  be  described. 
For  initial  validation  of  microbiological 
integrity  of  container-closure  systems, 
product  sterility  testing  is  not  normally 
considered  sufficient.  The  sensitivity  of  the 
experimental  method  used  for  container- 
closure  integrity  testing  should  be  specified 
and  provided  in  the  document. 

H.  Sterility  Testing  Methods  and  Release 
Criteria 

Sterility  test  methods  should  be  described 
and  should  include  the  protocol  for  the 
selection  of  representative  units  during 
production.  When  test  methods  differ 
significantly  firom  compendial  test  methods, 
a  demonstration  of  the  equivalency  to  the 
compendial  method  should  be  provided. 
Testing  performed  within  barrier  systems 
should  be  discussed,  and  information 
concerning  validation  of  the  barrier  system 
may  be  necessary. 

I.  Bacterial  Endotoxins  Test  and  Method 
The  bacterial  endotoxins  test  used  for  the 

product,  if  applicable.  This  description 
should  include  qualification  of  the 
laboratory,  inhibition  and  enhancement 
testing  and  results,  determination  of 
noninhibitory  concentration  and  maximum 
valid  dilution.  For  further  information  see 
the  agency  guideline  entitled  "Guideline  on 
Validation  of  the  Limulus  Amebocyte  Lysate 
Test  as  an  End-Product  Endotoxin  Test  for 
Human  and  Animal  Parenteral  Drugs, 
Biological  Products,  and  Medical  Devices.” 

/.  Evidence  of  Formal  Written  Procedures 
Evidence  should  be  provided  that  there  are 
formal,  written  procedures  describing  the 
above  elements  and  that  these  procedures  are 
followed.  Such  evidence  may  consist  of 
SOP’S,  or  a  listing  of  SOP’s  or  protocols 
submitted  as  part  of  the  elements  listed 
•  above. 

V.  Maintenance  of  Microbiological  Control 
and  Quality:  Stability  Considerations 

A.  Container-Closure  Integrity 
The  ability  of  the  container-closure  system 
to  maintain  the  integrity  of  its  microbial 
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barrier,  and,  hence,  the  sterility  of  a  drug 
product  throughout  its  shelf  life,  should  be 
demonstrated.  Reference  is  made  to  sections 
lI.E.  and  IV.G.  of  this  guideline.  As 
previously  stated,  sterility  testing  at  the 
initial  time  point  is  not  considered  sufficient 
to  demonstrate  the  microbial  integrity  of  a 
container-closure  system.  Documentation  of 
the  sensitivity  of  the  container-closure 
integrity  test  should  be  provided. 

B.  Preservative  Effectiveness 

The  efficacy  of  preservative  systems  to 
control  bacteria  and  fungi  inadvertently 
introduced  during  drug  product  use  should 
be  demonstrated  at  the  minimvim 
concentration  specified  for  drug  product 
release  or  at  the  minimum  concentration 
specified  for  the  end  of  the  expiration  dating 
period,  whichever  is  less.  Since  the  efficacy 
of  preservative  systems  is  judged  by  their 
effect  on  microorganisms,  microbial 
challenge  assays  should  be  performed.  The 
United  States  Pharmacopeia  (USP)  provides 
a  microbial  challenge  assay  under  the  title 
"Antimicrobial  Preservatives — 

Effectiveness.”  For  purposes  of  the  stability 
protocol,  the  first  three  production  lots 
should  be  tested  with  a  microbial  challenge 
assay  at  the  beginning  and  end  of  the  stability 
period.  Chemical  assays  to  monitor  the 
concentration  of  preservatives  should  be 
performed  at  all  test  intervals.  For 
subsequent  lots  placed  on  stability,  chemical 
assays  may  be  adequate  to  demonstrate  the 
presence  of  specified  concentrations  of 
preservatives,  and  such  testing  should  be 
carried  out  according  to  the  approved 
stability  study  protocol. 

C.  Pyrogen  or  Endotoxin  Testing 

For  drug  products  purporting  to  be  pyrogen 
free,  it  is  recommended  that  pyrogen  or 
endotoxin  tests  should  be  carried  out  at  the 
beginning  and  end  of  the  stability  period  as 
part  of  the  approved  stability  study  protocol. 

VI.  Additional  Information 

Further  information  concerning  content 
and  format  of  drug  applications  is  available 
in  the  form  of  guidelines  and  other 
publications.  The  following  documents 
contain  information  related  to  the  topics 
discussed  in  this  guideline: 

“Guideline  for  Submitting  Documentation 
for  the  Stability  of  Human  Drugs  and 
Biologies”  (CDER). 

"Guideline  on  Validation  of  the  Limulus 
Amebocyte  Lysate  Test  as  an  End-Product 
Endotoxin  Test  for  Human  and  Animal 
Parenteral  Drugs,  Biological  Products,  and 
Medical  Devices”  (CDER,  CVM,  CBER,  and 
CDRH). 

"Guideline  on  Sterile  Drug  Products 
Produced  by  Aseptic  Processing”  (CDER). 

"Drug  Stability  Guideline”  (CVM). 

Dated:  November  30, 1993. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  93-29646  Filed  12-2-93;  8:45  am] 
BILUNG  CODE  416(H>1-f 


[Docket  No.  93N-0072] 

Form  for  Reporting  Serious  Adverse 
Events  and  Product  Probiems  With 
Human  Drug  and  Bioiogical  Products 
and  Medicai  Devices;  Extension  of 
Deadiine  for  Required  Use  by  Drug 
Manufacturers 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice.  '  . 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  the 
deadline  for  mandatory  use  of  FDA 
Form  3 500 A  by  drug  manufacturers  for 
adverse  event  reporting  required  by 
FDA  regulations  imtil  a  final  rule  is 
issued  in  the  Federal  Register  by  FDA 
which  will  amend  the  current 
regulations  and  require  the  use  of  new 
Form  3500A. 

DATES:  The  use  of  FDA  Form  3500A  will 
not  be  required  by  drug  manufacturers 
until  FDA  issues  in  the  Federal  Register 
a  final  rule  modifying  the  existing 
adverse  drug  experience  regulation  to 
require  the  use  of  FDA  Form  3500A  in 
place  of  FDA  Form  1639.  The  use  of 
FDA  Form  3500A  will  not  be  required 
by  biologies  manufacturers,  user 
facilities  (for  device  reporting),  device 
distributors,  and  device  manufacturers 
vmtil  finalization  of  the  respective 
adverse  event  reporting  regulations. 
However,  all  manufacturers,  distributors 
and  device  user  facilities  are  encouraged 
to  begin  using  FDA  Form  3 500 A 
immediately. 

ADDRESSEES:  Ten  copies  or  fewer  of 
FDA  Form  3500A  and  a  copy  of  the 
instructions  for  completing  the  form  are 
available  by  contacting  the  following 
offices: 

For  drug  manufacturers:  Division  of 
Epidemiology  and  Surveillance 
(HFD-730),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  A 
guideline  for  postmarketing 
repflrting  of  adverse  drug 
experiences  is  aveiilable  from  the 
CDER  Executive  Secretariat  Staff 
(HFD-8),  Center  for  Drug 
Evaluation  and  Research,  7500 
Standish  PL,  Rockville,  20855; 

For  biologic  licensee?:  Adverse 
Experience  Branch  (HFM-220), 
Center  for  Biologies  Evaluation  and 
Research,  Food  and  Drug 
Administration,  1401  Rockville 
Pike,  Rockville,  MD  20852-1448; 
and 

For  user  facilities,  distributors  and 
device  manufacturers:  Division  of 
Small  Manufacturers  Assistance 
(HFZ-220),  Center  for  Devices  and 


Radiological  Health,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  The  device 
coding  manual  for  use  with  Form 
FDA  3500A  may  also  be  obtained 
from  this  address. 

Bulk  copies  of  FDA  Form  3500A  may 
be  obtained  by  writing  to  the 
Consolidated  Forms  and  Publications 
Distribution  Center,  3222  Hubbard  Rd.. 
handover,  MD  20785. 

Manufactiurers,  distributors,  and 
device  user-facilities,  may  use  an  FDA 
approved  computer-generated  facsimile 
of  FDA  Form  3500A.  A  facsimile  may  be 
submitted  for  FDA  review  and  written 
approval  to  MedWatch  (HF-2),  Office  of 
the  Commissioner,' FiM,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  L.  Kennedy,  Office  of  the 
Commissioner  (HF^-2),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-0117. 
SUPPLEMENTARY  INFORMATION:  In  the 
'Federal  Register  of  June  3, 1993  (58  FR 
31596),  FDA  annoimced  the  availability 
of  a  new  form  for  reporting  adverse 
event  and  product  problems  wdth 
human  drug  products,  biologic 
products,  medical  devices  (including  in 
vitro  diagnostics),  special  nutritional 
products  (dietary  supplements,  medical 
foods,  infant  formulas),  and  other 
products  regulated  by  FDA.  There  are 
two  versions  of  the  form.  One  version 
(FDA  Form  3500)  is  for  use  by  health 
professionals  for  volvmtary  adverse 
event  and  product  problem  reporting; 
the  other  version  (TOA  Form  3  500 A)  is 
intended  for  use  by  manufacturers, 
distributors,  and  device  user  facilities 
for  mandatory  reporting  as  required  by 
applicable  statute  or  FDA  regulation. 

The  volimtary  version  of  the  form 
(FDA  Form  3500)  was  effective  June  3, 
1993,  while  the  mandatory  version 
(FDA  Form  3500A)  was  to  have  been 
required  for  use  by  drug  manufacturers 
on  November  30, 1993,  and  upon 
finalization  of  the  respective  adverse 
event  reporting  regulations  for  biologic 
and  device  manufacturers  and 
distributors  and  for  device  user 
facilities.  User  facilities,  distributors, 
and  all  manufacturers  were  encouraged 
to  begin  using  FDA  Form  3500A 
immediately. 

The  use  of  FDA  Form  3500A  will  be 
required  for  all  mandatory  reporting 
when  FDA  has  finalized  ffie  respective 
adverse  event  reporting  regulations. 
FDA  is  preparing  to  issue  a  final  rule  for 
adverse  experience  reporting  for 
licensed  biological  products  (see 
proposed  regulation  44  FR  24233,  April 
24, 1979)  along  with  a  proposal  to 
amend  the  adverse  drug  and  biological 
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^x^rienca  reporting  regulations  that 
will  require,  among  otbv  tilings,  that 
FDA  Fari»3S0QA  used  in  place  of 
FDA  Form  1639. 

In  addition,  FDA  is  also  preparing  a 
final  rule  on  medical  device  user 
facility,  distributor,  and  manufacturer 
reporting.  (See  proposed  regulation  56 
FR  60024,  Novemfa^  26, 1991.)  This 
final  rule  will  also  require  the  use  of 
FDA  Form  3500A  for  all  mandatcny 
medical  device  reporting.  Tliese  fi^l 
rules  will  provide  consistency  with  the 
provisions  of  FDA  Fonn  3500A. 
Howew,  the  agency  encouraged 
manufacturers,  distributora,  and  user- 
facilities  to  begin  using  FDA  Form 
3500A  as  soon  as  possible. 

Adverse  events  associated  with 
vaccines  should  continue  to  be  reported 
on  a  Vacdne  Adverse  Evoit  Reporting 
System  Form  and  not  on  FDA  Form 
3500A. 

Dated;  November  26, 1993. 

David  A.  Keealer, 

Commissioner  of  Food  and  Drugs. 

[TR  Doc  93-29540  Filed  11-30-93;  8:53  am) 
BiUJNQ  C006  4ia0-01-F 


DEPARTMBfr  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretsfy  for 
Community  Planning  and 
Devalopmsnl 

[Docket  No.  N-93-1917;  Fn-3350-N-60] 

Federal  Property  Suitable  as  Faciittfes 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
tmutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  December  3. 1993. 
ADDRESS:  Fot  further  information, 
contact  Mark  Johnston,  D^>artment  of 
Housing  and  Urban  Development,  Room 
7262,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hetuing- 
and  speech-impaired  (202)  708-2565, 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  in 
accordance  with  the  December  12, 1988 
court  order  in  Nationcd  Coalition  /or  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (DD.C).  HUD 
publishes  a  Notice,  on  a  weekly  basis. 


identifying  unutilised.  underutiliBed, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  November  26, 1993. 

Mark  C  Gordon, 

Deputy  Assistant  Secretary  for  Ojperations/ 
ChiefofStafi. 

(FR  Doc  93-29318  Piled  12-2-93;  8:45  am) 

BOSiig  Coda  421»-3a-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-01D-4191-031 

Rnal  Environmental  Impact  Statement 
and  Record  of  Decision 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability;  final 
environmental  impact  statement  and 
record  of  decision  for  Newmont  Gold 
Company’s  South  Operations  Area 
Proj^. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  notice  is  hereby  g^ven  t^t 
the  Bureau  of  Land  Management,  U.S. 
Department  of  the  Interior  has  prepared, 
by  a  third  party  contractor,  a  Final 
Environmental  Impact  Statement  (FEIS) 
on  Newmont  Gold  Company’s  South 
Operations  Area  Project  in  Northeastern 
Nevada,  and  has  made  copies  of  the 
document  available  for  public  review. 
Also  available  is  the  FEIS's  associated 
Record  of  Decision  (ROD)  approving  the 
findings  of  the  EIS  on  Newmont ’s 
amended  Plan  of  Operaticms. 

As  provided  in  CEQ  regulation  40 
CFR  1506.10(b)(2),  an  exception  to  the 
required  thirty  day  delay  b^ween  the 
release  of  the  FEIS  and  its  associated 
ROD  has  been  granted.  Therefore,  the 
ROD  is  being  released  simuUgneously 
with  the  FEIS. 

DATES:  Written  comments  on  the  FEIS 
will  be  accepted  until  close  of  business 
on  January  3. 1994.  No  public  meetings 
are  scheduled. 

ADDRESSES:  A  copy  of  the  FEIS  and  ROD 
can  be  obtained  TOm:  Bureau  of  Land 
Management,  Elko  District  Office,  Attn: 
David  Vandenberg,  QS  Coordinator, 

P.O.  Box  831,  Elko.  NV  89803. 

The  FEIS  and  ROD  are  available  for 
inspection  at  the  following  locations: 
BLM  State  Office  (Reno),  Carson  City, 
Ely,  and  Elko  County  Libraries,  and  the 


Univ«sity  of  Nevada  libraries  in  Reno 
and  Las  Vegas. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  additional  information,  write  to  the 
above  address  or  call  David  Vandenberg 
at (702) 753-0200. 

Dated:  November  23. 1993. 

Billy  R.  Templetm, 

State  Director,  Nevada. 

(FR  Doc.  93-29489  Filed  12-2-93;  8:45  am] 
BILUNG  cooe  4310-NC-«I 


[NM-940-41 1(M)3;  NMNM  63804] 

Proposed  ReinstatMfient  of  Terminated 
Oil  and  Gee  Lease;  New  Mexico 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of 
Public  Law  97-451.  a  petition  for 
reinstatement  of  Oil  and  Gas  Lease 
NMNM  63804,  Sandoval  County,  New 
Mexico,  was  timely  filed  and  was 
accompanied  by  all  required  rentals  and 
royalties  accruing  from  September  1, 
1993,  the  date  of  termination.  No  valid 
lease  has  been  issued  affecting  the  land. 
The  lessee  has  agreed  to  new  Tease  terms 
for  rentals  and  royalties  at  rates  of  $5.00 
per  acre,  or  fraction  thereof,  and  16% 
percent,  respectively.  Payment  of  a 
$500.00  administrative  has  been 
made.  Having  met  all  the  requirements 
for  reinstatement  of  the  lease  as  set  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C  188  (d)  and  (e)),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  September  1, 
1993,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  dted 
above,  and  the  reimbursement  for  cost 
of  publication  of  this  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  A.  Rivera,  BLM.  New  Mexico 
State  Office,  (505)  438-7584. 

Dated;  November  24, 1993. 

Ida  T.  Viarreal, 

Acting  Chief.  Adjudication  Section. 

(FR  Doc.  93-29565  Filed  12-2-93;  8:45  am] 
BIUJNG  cooe  43t4-F»-4l 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32391] 

Wallkili  Valley  Railroad,  hie. — 
Operation  Exemption— Acquisition  and 
Operation — John  E.  RahJ 

Wallkili  Valley  Railroad,  Inc. 
(Wallkili),  a  noncarrier,  has  filed  a 
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notice  of  exemption  to  operate  a  400- 
foot  segment  of  rail  line  between 
milepost  0.40  and  milepost  0.40+400  at 
Kingston,  NY.  The  segment  is  part  of  the 
10.94-mile  Wallkill  Branch  between 
milepost  0.40  at  Kingston  and  milepost 
11.34  at  New  Paltz,  NY,  that 
Consolidated  Rail  Corporation  (Conrail) 
was  authorized  to  abandon  in  Docket 
No.  AB-167  (Sub-No.  59N), 

Consolidated  Rail  CorporaUpn — 
Abandonment  Between  Kingston  and 
New  Paltz,  NY  (not  printed),  served 
January  6, 1982.  In  1986,  Wallkill’s 
president,  John  E.  Rahl,  acquired  the 
line  from  Conrail.  Mr.  Rahl  now 
proposes  to  lease  the  entire  10.94-mile 
line  to  Wallkill.  This  notice  is  limited  to 
Wallkill’s  proposed  operation  of  the 
400-foot  segment. 

Wallkill  previously  filed  a  notice  of 
exemption  to  operate  the  entire  line. 

That  notice  was  rejected  in  Finance 
Docket  No.  31909,  Wallkill  Valley 
Railroad  Company — ^Between  Kingston 
and  New  Paltz,  NY  (not  printed),  served 
December  28, 1992,  because  of 
environmental  concerns  about  the  line 
which  had  not  been  operated  for  more 
that  10  years  and  needed  to  be  rebuilt. 
On  January  7, 1993,  Wallkill  filed  a 
petition  in  Finance  Docket  No.  32230, 
Wallkill  Valley  Railroad  Company — 
Petition  for  Exemption  of  Construction 
and  Operation,  to  exempt  its 
construction  and  operation  of  the  line. 
The  Commission’s  Section  of  Energy 
and  Environment  (SE^)  is  conducting  an 
environmental  analysis  of  the  proposed 
reconstruction  and  operation  of  the 
remainder  of  the  Wallkill  Branch.  SEE 
will  shortly  issue  a  sepeu-ate 
environmental  document  analyzing 
Wallkill’s  proposed  operation  of  the 
400-foot  segment  at  Kingston. 

Any  comments  on  Wallkill’s  proposed 
operation  must  be  filed  with  the 
Commission  and  served  on:  Louis  E. 
Gitomer,  Suite  210,  919  18th  Street, 

NVJj  Washington,  DC  20006. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Interested  persons  may  obtain  a  copy 
of  the  SEE’s  analysis  of  Wallkill’s 
proposed  operation  at  Kingston  by 
writing  to  SEE  (room  3219,  Interstate 
Commerce  Commission,  Washington, 

DC  20423)  or  by  calling  Elaine  Kaiser, 
Chief  of  SEE  at  (202)  927-6248. 
Comments  on  environmental  matters 
must  be  filed  within  15  days  after  the 
document  is  available  to  the  public. 


Environmental  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided;  November  24, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  93-29751  Filed  12-2-93;  8:45  am] 
BILUNQ  CODE  7035-4)1^  ... 

DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  ^e  following 
collection  (s)  of  information  proposals 
for  review  tmder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regtirding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-^340  AND  to  the  Department  of 
Justice’s  Clearance  Officer,  Mr,  Lewis 
Arnold,  on  (202)  514-4305.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission>.you  should  notify 
the  OMB  reviewer  AND  the  DOJ 
Clearance  Officbr  or  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  AND  to 
Mr.  Lewis  Arnold,  DOJ  Clearance 
Officer,  $PS/JMD/5031  CAB, 


Department  of  Justice,  Washington,  DC 
20530. 

New  Collection 

(1)  Petition  by  Entrepreneur  to  Remove 
the  Conditions 

(2)  1-829.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households.  This  form 
is  for  a  conditional  resident  alien 
entrepreneur  who  obtained  such 
status  through  a  qualifying  investment 
to  apply  to  remove  the  conditions  on 
his/her  residence. 

(5)  200  annual  respondents  at  1.08 
hours  per  respopse 

(6)  216  annual  bu^dpn  hours 

(7)  Not  applicable  under  Section 
3504(h) 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Application — ^Dedicated  Commuter 
Lane  Program 

(2)  1-823  through  I-823A  and  I-823B. 
Immigration  and  Naturalization 
Service 

(3)  Annually 

(4)  Individuals  or  households.  At  land 
border  ports  of  entry  peirticipating  in 
the  dedicated  commuter  lane 
program,  this  form  will  be  used  by 
frequent  crossers  to  volimtarily  apply 
for  permission  to  use  the  dedicated 
commuter  lane 

(5)  200,000  annual  respondents  at  .664 
hours  per  response 

(6)  132,800  annual  burden  hours 

(7)  Not  applicable  imder  Section 
3504(h) 

(1)  Application  Booklets — Attorney 
General’s  Honor  Program,  Summer 
Law  Intern  Program,  Law  Student 
Program 

(2)  None.  Office  of  Attorney  Personnel 
Management 

(3)  On  occasion 

(4)  Individuals  or  households.  The 
application  booklets  describe  the 
t^e  programs  and  solicit 
information  from  applicants  which 
aids  in  the  interviewing  and  hiring 
procedures. 

(5)  6,700  annual  respondents  at  1.0  hour 
per  response 

(6)  6,700  annual  burden  hours 

(7)  Not  applicable  under  Section 
3504(h) 

Public  comment  on  these  items  is 
encouraged. 

Dated:  November  29, 1993. 

Lewis  Arnold, 

Department  Qearance  Officer,  Department  of 
Justice. 

[FR  Doc.  93-29555  Filed  12-2-93;  8:45  am] 
BlUma  CODE  4410-10-M 


64004 


■> 


Federal  Register  /  VoL  58,  No.  231  /  Friday,  December  3,  1993  /  Notices 


feitorcement  Admlr^stretton 
[Docket  No.  93-19] 

William  E.  Brown,  D.O.;  Grant  of 
Restricted  Registration 

On  November  24, 1992,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  William  E.  Brown, 

D.O.  (Respondent),  of  Oklahoma  City, 
Oklahoma,  proposing  to  deny  his 
application  for  registration  as  a 
practitioner  in  Schedules  III  through  V, 
on  grounds  that  his  registration  would 
be  inconsistent  with  the  public  interest, 
as  set  forth  in  21  U.S.C.  823(f).  The  DEA 
based  its  proposed  denial  on  grounds 
that  the  Respondent’s  previous 
application  for  registration  was  denied 
in  April  1990,  on  findings  by  the  Acting 
Administrator  that  the  Respondent's 
application  was  not  in  the  public 
interest,  and  that  there  had  been 
insufficient  evidence  to  show  that  the 
Respondent  had  been  rehabilitated  and 
would  not  succumb  to  the  pressures  of 
abusing  controlled  substances  in  the 
future;  and  that  the  Respondent  failed  to 
show  that  his  efforts  at  rehabilitation 
were  successful,  nor  demonstrate  that 
he  had  attended  courses  on  the  proper 
handling  of  controlled  substances. 

Respondent,  through  counsel,  filed  a 
request  for  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Paul  A. 
Tenney.  Following  prehearing 
procedures,  a  hearing  was  held  in 
Oklahoma  Qty  on  May  18, 1993.  On 
August  2, 1993,  in  his  findings  of  fact, 
conclusions  of  law,  and  recommended 
ruling,  the  administrative  law  judge 
recommended  that  the  Respondent’s 
application  for  a  DEA  Cert^cate  of 
Registration  be  approved  subject  to 
restrictions  consistent  with  those 
limitations  imposed  upon  him  by  the 
Oklahoma  State  Board  of  Osteopathic 
Examiners  (Board). 

No  exceptions  were  filed  to  Judge 
Termey’s  opinion,  and  on  September  2, 
1993,  the  administrative  law  judge 
transmitted  the  record  to  the 
Administrator.  The  Administrator  has 
carefully  considered  the  entire  record  in 
this  matter  and,  pursuant  to  21  CFR 
1316.67,  hereby  issues  his  final  order  in 
this  matter  bas^  upon  findings  of  fact 
and  conclusions  of  law  as  hereinafter  set 
forth. 

As  a  threshokl  matter,  the 
administrative  law  judge  found  that  the 
parties  agreed  to  accept  the  facts  formd 
in  the  final  order  of  the  Acting 
Administrator  doiying  Respondent’s 
previous  application  for  registration,  55 


FR 17832  (April  27, 1990),  as  facts  in 
this  proceeding.  In  October  1984,  the 
Respondent  was  convicted  of  fifteen 
felony  counts  involving  the  receipt  of 
controlled  substances  by  fraud.  Ihe 
State  of  Oklahoma  sentenced  the 
Respondent  to  five  years  imprisonment, 
all  but  ninety  days  suspended.  As  a 
result  of  this  conviction  the 
Respondent’s  osteopathic  license  was 
revoked  and  his  controlled  substances 
privileges  suspended.  In  September 

1986,  the  Respondent’s  probation  was 
revoked  based  upon  a  violation  of  being 
intoxicated  in  the  workplace,  and  he 
was  sentenced  to  one  year 
imprisonment.  Subsequently,  in  June 

1987,  die  Respondent’s  osteopathic 
license  was  reinstated.  'The  R^pondent 
holds  a  current  Oklahoma  State 
osteopathic  license  and  is  authorized 
under  State  law  to  handle  Schedide  in 
through  V  controlled  substances,  with 
certain  limitations,  including  that  the 
Respondent  utilize  triplicate  serially 
numbered  prescriptions;  accept  no 
samples;  not  dispense  any  scheduled 
drugs  from  his  office;  and  submit  copies 
of  said  prescriptions  mcmthly  to  the 
Board.  The  Board  further  recommended 
that  the  Respondent  submit  monthly 
documentation  of  his  attendance  at 
Alcoholics  Anon)nnous.  The  Board  also 
recommended  that  the  I£A  approve  the 
Respondent  to  dispense  Schedules  DI 
through  V  controlled  siibstances 
consistent  with  the  restrictions  placed 
upon  his  State  authorization. 

The  Respondent  filed  an  application 
for  DEA  registration  in  January  1989.  In 
February  1990,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  issued  on  Order  to  Show  Cause 
to  the  Respondent  proposing  to  deny  his 
application  on  grounds  that  his 
registration  would  be  inconsistent  with 
the  public  interest  The  Respond«it 
waived  his  right  to  a  hearing  and 
submitted  a  one-page  handwritten 
statement  on  his  own  behalf.  The  Acting 
Administrator  denied  the  application, 
basing  his  decision  solely  upon  the  - 
evid«3ce  contained  in  the  investigative 
file  and  Respondent’s  written  statement, 
in  which  the  Respondent  outlined  his 
attendance  at  a  drug  treatment  program. 
Alcoholics  Anonymous  meetings,  and 
an  impaired  physician  support  group,  as 
well  as  his  submission  to  periodic  d^ 
screening.  No  other  evidhnce  was 
submitteid  In  his  final  order,  the  Acting 
Administrator  commended  ffie 
Respcmdent  for  his  recent  efforts  toward 
reh^ilitation,  but  found  that  there  was 
insufficient  evidence  to  show  that  the 
Respondent  had  been  rehabilitated,  and 
to  ensure  that  he  would  not  succuinb  to 
the  pressures  of  abusing  controlled 


substances  in  the  future.  The  Acting 
Administrator  suggested  that  the 
Respondent  ’’will  ireed  to  demonstrate 
that  he  has  attended  courses  on  the 
proper  handlii^  of  controlled 
subkances  before  again  applying  for 
reristration!” 

The  administrative  law  judge  found 
that  Respondfflit  filed  a  second 
application  for  registration  in  October 
1990.  The  Oklahoma  City  DEA  office 
initiated  an  investigation  to  determine 
whether  the  application  should  be 
granted.  A  DEA  Investigator  testified 
that  Respondent  represented  that  he  had 
received  a  recommendation  fiom  the 
Oklahoma  Board,  but  the  Investigator 
was  imable  to  obtain  the  Board  (^er. 
Consequently,  the  DEA  determined  that 
there  was  insufficient  evidence  to  show 
that  Respondent  had  gained  the 
appropriate  education  and 
rehabUitatimi,  and  referred  the  matter  to 
DEA  Headquarters  for  initiation  of 
administrative  proceedings.  In  August 
1992,  Investigators  again  contacted  the 
Respondent  to  determine  if  he  had 
received  any  training  since  his 
reapplication.  Later  that  month,  the 
Respondent  submitted  documentation 
of  education,  training  and  rehabilitation 
to  the  local  DEA  office,  including  the 
State  Board's  recommendation, 
certificates  evidencing  continuing 
medical  education  courses,  letters  fi-om 
physicians  regarding  the  Respondent’s 
drug  status  and  sobriety,  and  drug 
screening  laboratory  results.  Although 
many  of  these  documents  were  available 
before  the  previous  final  order,  the 
Respondent  had  not  submitted  them  to 
the  Administrator  for  consideration. 

The  administrative  law  judge  found 
that  the  Respondent  demonstrated  that 
he  has  attended  courses  on  the  proper 
handling  of  controlled  substances;  that 
'the  Respondent’s  testimony  and 
character  evidence  indicated  that 
Respondent  has  been  rehabilitated  and 
he  will  likely  not  succumb  to  the 
pressures  of  abusing  controlled 
substances  in  the  future;  and  that  the 
Respondent  has  demonstrated  a 
legitimate  professional  need  for  a  DEA 
registration  limited  to  Schedules  HI 
through  V. 

The  Administrator  may  deny  an 
application  for  registration  if  he 
determines  that  such  registration  would 
be  inconsistent  vrith  the  public  interest. 
Pursuant  to  21  U.S.C  823(f),  ”(i)n 
determining  the  public  interest,  the 
following  factors  will  be  considered: 

'  (1)  The  recommendatimi  of  the 
appropriate  State  licensing  board  or 
disci^inary  authority. 

(2)  The  apphcant’s  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 
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(3)  The  applicant’s  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  pubUc  health  or  safety.” 

It  is  well  established  that  these  factors 
are  tQ  be  considered  in  the  disjunctive, 
i.e.,  the  Administrator  may  properly  rely 
on  any  one  or  a  combination  Pf  factors,' 
and  give  each  factor  the  weight  he 
deems  appropriate.  Henry  J.  Schwarz, 

Jr..  M.D.,  DocW  No.  88-42,  54  FR  16422 
(1989). 

The  Government  argued  that  all  five 
factors  6ire  relevant  to  this  proceeding. 
The  administrative  law  judge  found  diat 
as  to  factor  (1),  the  Oklahoma  Board  has 
restored  the  Respondent’s  license  and 
his  Schedule  in  through  V  controlled 
substance  privileges.  As  to  factors  (2) 
through  (5),  the  Government  argued  that 
the  Resptondent  acted  in  a  manner 
inconsistent  with  the  public  interest  as 
he  prescribed  Schedule  II  substances 
under  fictitious  names  for  use  by 
himself  and  his  former  wife;  in  1978,  he 
reported  350,000  dosage  units  of  a 
Schedule  IV  controlled  substance  as 
stolen  horn  his  place  of  business;  during 
the  period  1977  through  1981,  the 
Respondent  was  listed  by  DBA  as  an 
"excessive  purchaser”  of  controlled 
substances;  and  in  February  1983,  he 
issued  prescriptions  for  controlled 
substances  while  unregistered.  Further, 
the  Government  argues  that  the 
Respondent  was  convicted  in  1984,  of 
felonies  involving  controlled 
substances;  and  in  1980,  the 
Respondent’s  probation  was  revoked 
due  to  intoxication  in  the  workplace. 

The  administrative  law  judge  found 
that  the  Government  has  made  a  prime 
facie  case  imder  21  U.S.C.  823(f).  Judge 
Tenney  further  foimd  however,  that  on 
balance,  the  mitigating  factors  with 
respect  to  the  Respondent’s 
rehabilitation  outweigh  his  past 
misconduct.  Respondent  attended  and 
continues  to  attend  continuing  medical 
education  courses.  Respondwit 
presented  evidence  that  he  has 
maintained  sobriety  for  a  long  period  of 
time  and  his  prognosis  for  complete 
recovery  is  very  good.  Finally,  there  is 
evidence  of  remorse  for  his  prior 
conduct,  and  he  appears  to  have 
stabilized  his  personal  life. 

Judge  Tenney  found  that  matters  of 
rehabilitation  and  mitigation  were 
essential  to  the  resoluticHi  of  the  piublic 
interest  issue  and  concluded  that  the 
Administrator  should  approve  the 
Respondent’s  application  with 
limitations  consistent  with  his  State 


controlkd  substance  authority.  The 
Respondent  must  utilize  triplicate 
seriidly  numbered  prescriptions;  not 
accept  controlled  substance  samples; 
not  dispense,  other  than  by  prescription, 
any  controlled  substance;  and  submit  to 
the  Oklahoma  State  Board  of 
Osteopathic  Examiners  a  copy  of  all 
prescriptions  he  issues.  The 
Administrator  concurs  with  the 
administrative  law  judge’s  assessment 
and  adopts  the  findings  of  fact, 
conclusion  of  law,  and  recommended 
ruling  of  the  administrative  law  judge  in 
its  entirety. 

The  Administrator  of  the  Drug 
Enforcement  Administration,  pursuant 
to  the  authority  vested  in  him  by  21 
U.S.C.  823  and  824  and  28  CFR  C.lOOfb), 
horeby  ordms  that  the  application  for  a 
DEA  ^rtificate  of  Registration  in 
Schedules  HI  through  V  of  WilHam  E. 
Brown,  D.O.,  be,  and  it  hereby  is, 
granted,  subject  to  the  restrictions  as 
noted  herein.  This  order  is  effective  on 
December  3, 1993. 

Dated:  November  19, 1993. 

Stephen  H.  Greene, 

Acting  Administrator  of  Drug  Enforcement. 
[FR  Doc.  93-29553  Filed  12-2-93;  8:45  ami 
BRUNO  cooe  441(M>S-M 


[Docket  No.  92-66] 

Myrtle  L.  Miller,  D.O.;  Denial  of 
Application  for  Registration 

On  March  31, 1992,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  My^e  L.  Miller,  D.O. 
(Respondent),  of  Duncannon, 
P^msylvania,  proposing  to  deny  her 
application  for  registration  as  a 
practitioner.  The  statutory  basis  for 
seeking  the  denial  of  the  application 
was  that  Respondent’s  registration 
would  be  inconustent  with  the  public 
interest,  as  set  forth  in  21  U.S.C.  823(f). 

The  Order  to  Show  Cause  alleged  that 
in  January  1988,  Respondent  was 
arresW3  and  charged  by  the  State  of 
Tennessee  with  72  coimts  of  writing 
prescriptions  for  controlled  substances 
without  a  legitimate  medical  purpose; 
that  in  October  1988,  the  Respondent’s 
previous  DEA  Certificates  of 
Registration  were  reveked  as 
inconsistent  with  the  public  interest; 
and  that  she  had  her  Tennessee 
osteopathy  license  revoked  in  August 
1990. 

Respondent,  by  counsel,  filed  a 
request  for  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 


Bittner.  Following  prehearing 
procedures,  a  hearing  was  conducted  in 
Lancaster,  Pennsylvania  on  November 

24. 1992. 

On  June  2, 1993.  the  administrative 
law  judge  issued  her  opinion  and 
recommended  ruling  in  this  matter  in 
which  she  recommended  that  the 
Respondent’s  application  for 
registration  be  denied.  No  exceptions 
were  filed  by  either  party,  and  on  July 

14. 1993,  the  administrative  law  judge 
transmitted  the  record  to  the 
Administrator.  The  Administrator  has 
carefully  considered  the  entire  record  in 
this  matter  and,  pursuant  to  21  CFR 
1316.67,  hereby  issues  his  final  order 
based  upon  findings  of  fact  and 
conclusions  of  law  as^reinafter  set 
forth. 

The  administrative  law  judge  credited 
the  testimony  of  the  DEA  Investigator 
who  testified  at  the  hearing  in  this 
matter  that  the  Tennessee  Board  of 
Osteopathic  Examiners  (Board)  initiated 
a  proceeding  against  the  Respondent  in 
1990.  The  Respondent  refused  to  accept 
the  Notice  of  Charges  and  Hearing 
delivered  to  her  residence,  and  as  a 
result,  the  Board  issued  an  Order  of 
Default  "to  protect  the  public  horn  the 
Respondent’s  ignorant  and  illicit 
practice  of  osteopathic  medicine.” 

There  was  testimony  that  the  DEA 
Investigator  interviewed  Tennessee  law 
enforcement  personnel  r^arding  the 
underlying  allegations  of  Respondent’s 
improper  prescribing  of  controlled 
substances,  and  learned  that 
Respondent  prescribed  controlled 
substances  without  performing  any 

f)hysical  examination  and  for  no 
egitimate  medical  purpose. 
Additionally,  the  Investigator  learned 
that  Respondent  was  indicted  on  72 
counts  of  feloniously  dispensing 
controlled  substances  and  32  counts  of 
Medicare  and  Medicaid  fraud.  As  of  the 
date  of  the  hearing  no  criminal  trial  had 
been  held. 

The  administrative  law  judge  found 
that  on  February  11, 1988,  the 
Administrator  of  DEA  immediately 
suspended  Respondent’s  previous  DEA 
Certificates  of  Registration  based  upon  a 
finding  that  her  conduct  at  that  time 
posed  an  imminent  danger  to  the  public 
health  and  safety.  The  immediate 
suspension  was  accompanied  by  an 
Order  to  Show  Cause  and  was 
personally  served  on  Respondent.  She 
failed  to  respond  to  the  Order  to  Show 
Cause  and  was  considered  to  have 
waived  her  right  to  a  hearing.  The 
Administrator  concluded  that 
Re^xmdent  prescribed  controlled 
substances  fc»r  no  legitimate  medical 
purpose  and  as  a  result,  issued  a  final 
order  on  October  6, 1988,  revoking  her 
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Certificates  of  Registration.  See  53  FR 
/BSSBl  (1988). 

The  Respondent,  testified  that  she 
holds  a  Ucense  to  practice  osteopathy  in 
the  Commonweal^  of  Pennsylvania  and 
stated  that  her  Tennessee  license  to 
practice  “probably”  had  been  revoked, 
but  that  she  had  no  prior  notice. 
Respondent  first  stated  that  “(she 
didn’t]  know”  if  criminal  charges  were 
pending  in  Tennessee,  and  later 
admitted  that  she  had  been  arrested  and 
had  been  represented  by  an  attorney  in 
that  crimind  proceeding. 

The  Respondent  argued  that,  although 
she  had  been  curested,  she  was  never 
convicted  of  any  crime;  that  she  was 
unaware  of  her  rights  with  regard  to  the 
prior  DEA  revocation  of  her  registration; 
and  that  she  was  denied  due  process  by 
the  State  of  Tennessee  when  they 
revoked  her  osteopathic  license. 
Respondent  concluded  since  she  was 
properly  licensed  in  Pennsylvania,  that 
the  Government  should  not  use  the 
previous  State  and  Federal  actions  as  a 
basis  to  deny  her  application. 

The  Administrator  may  deny  an 
application  for  registration  if  he 
determines  that  such  registration  would 
be  inconsistent  with  the  public  interest. 
Pursuant  to  21  U.S.C.  823(f),  “[i]n 
determining  the  public  interest,  the 
following  factors  will  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  of 
disciplinary  authority. 

(2)  The  applicant’s  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant’s  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  as  may 
threaten  the  public  health  or  safety.” 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e.,  the  Administrator  may  properly  rely 
on  any  one  or  a  combination  of  factors, 
and  give  each  factor  the  weight  he 
deems  appropriate.  Henry  J.  Schwarz, 

Jr.,  M.D.,  Docket  No.  88-42,  54  FR 
16422  (1989). 

The  administrative  law  judge  found 
factors  one,  two,  four  and  five  relevant. 
Judge  Bittner  foimd  as  to  factor  one,  that 
the  State  of  Tennessee  revoked  the 
Respondent’s  license  to  practice 
osteopathy;  as  to  factor  two  and  factor 
five.  Uiat  the  Government  failed  to 
establish  by  a  preponderance  of  the 
evidence  respectively  that  Respondent 
wrote  prescriptions  without  a  legitimate 
medical  purpose  or  engaged  in 
Medicare/Medicaid  fenud  with  respect 


to  those  prescriptions;  and  that  as  to 
factor  four  and  five,  the  DEA  revoked  a 
previous  registration  of  the  Respondent 
in  1988. 

The  administrative  law  judge  found 
that  the  Respondent  was  evasive  and 
nonresponsive  in  her  answers,  and 
continuously  denied  ever  having 
received  or  seen  any  documents 
relevant  to  her  criminal  indictment. 

State  Board  disciplinary  proceeding,  or 
DEA  revocation,  some  of  which  her 
attorney  introduced  into  evidence  at  the 
hearing  in  this  matter.  Furthermore,  the 
Respondent’s  previous  attorney  was 
advised  of  her  DEA  revocation,  and  the 
Order  to  Show  Cause  was  personally 
served  on  Respondent  by  DEA 
personnel  Judge  Bittner  found  that  the 
Respondent’s  lack  of  credibility 
indicates  a  refusal  to  acknowledge  that 
her  prescribing  practices  have  caused 
her  to  be  subjected  to  professional 
disciplinary  action  and  criminal 
prosecution.  Such  a  refusal  warrants  the 
inference  that  she  is 'not  willing  or 
capable  of  accepting  the  responsibilities 
of  a  DEA  registration. 

The  administrative  law  judge  found 
that  although  the  Respondent  remains 
licensed  in  Pennsylvania,  the  State  of 
Tennessee  revoked  the  Respondent’s 
osteopathic  license;  that  the 
Administrator’s  final  order  revoking  the 
Respondent’s  prior  DEA  registrations  is 
a  factor  relevant  to  “conduct  which  may 
threaten  the  public  health  and  safety”; 
and  that  the  Respondent’s  testimony 
evinced  her  unwillingness  or  inability 
to  comprehend  the  charges  against  her 
and  their  consequences.  Judge  Bittner 
concluded  that  despite  her  finding  that 
the  Government  did  not  prove  the  actual 
conduct  upon  which  the  State  of 
Tennessee  and  the  DEA  based  their 
prior  revocations,  in  light  of  the  above, 
the  Respondent’s  registration  would  not 
be  in  the  public  interest. 

The  Administrator  adopts  the  opinion 
and  recommended  ruling,  findings  of 
fact,  conclusions  of  law  and  degision  of 
the  administrative  law  judge* in  its 
entirety.  The  Administrator  finds  that 
Respondent’s  registration  would  be 
inconsistent  with  the  public  interest, 
and  her  pending  application  for 
registration  must  be  denied. 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  the 
application  for  a  DEA  Certificate  of 
Registration  of  Myrtle  L.  Miller,  D.O., 
be,  and  it  hereby  is,  denied.  This  order 
is  effective  December  3, 1993. 
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Dated:  November  19, 1993. 

Stephen  H.  Greene, 

Acting  Administrator  of  Drug  Enforcement. 
[FR  Doc.  93-29552  Filed  12-2-93;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary  * 

All  Items  Consumer  Price  index  for  Ail 
Urban  Consumers;  United  States  City 
Average 

Pursuant  to  the  requirements  of 
Public  Law  95-602, 1  hereby  certify  that 
the  Consumer  Price  Index  for  All  Urban 
Consumers  rose  2.8  percent  between 
October  1992  and  October  1993  from  a 
level  of  141.8  (1982-84=100)  in  October 
1992  to  a  level  of  145.7  (1982-84=100) 
in  October  1993. 

Signed  at  Washington.  DC,  on  the  23d  day 
of  November  1993. 

Robert  B.  Reich, 

Secretary  of  Labor. 

[FR  Doc.  93-29609  Filed  12-2-93;  8.45  am] 
BIUJNG  CODE  4510-24-M 


Senior  Executive  Service;  Appointment 
of  a  Member  to  the  Performance 
Review  Board 

Title  5  U.S.C,  4314(c)(4)  provides  that 
Notice  of  the  appointment  of  an 
individual  to  serve  as  a  member  of  the 
Performance  Review  Board  of  the  Senior 
Executive  Service  shall  be  published  in 
the  Federal  Register. 

The  following  individual  is  hereby 
appointed  to  a  three-year  term  on  the 
Etepartment’s  Performance  Review 
Board: 

Edmundo  A.  Gonzales 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Larry  K,  Goodwin,  Director  of 
Personnel  Management,  room  C5526, 
U.S.  Department  of  Labor,  Frances 
Perkins  Building,  200  Constitution 
Avenue,  NW.,  Washington,  DC,  20210, 
telephone:  (202)  219-6551. 

Signed  at  Washington,  DC,  this  29th  day  of 
November,  1993. 

Robert  B.  Reich, 

Secretary  of  Labor. 

[FR  Doc.  93-29604  Filed  12-2-93;  8:45  am] 

BIUJNG  CODE  4S10-23-M  * 
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Employment  and  Training 
Administration 

[TA-W-29,1911 

Crawford  Home  Fashions,  Richntond, 
VA;  Notice  of  Termlnatkm  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  1, 1993  in 
response  to  a  worker  petition  which  was 
filed  by  the  Mid-Atlantic  Region  and 
Synthetics  Division  of  the  Amalgamated 
Clothing  and  Textile  Workers  Union,  on 
behalf  of  workers  at  Crawford  Home 
Fashions  faJc.a.  Daisy  Decorative 
Products),  Richmond,  Virginia. 

The  Department  of  Labor  has  been 
unable  to  contact  the  officials  of 
Crawford  Home  Fashions  (a.k.a.  Daisy 
Decorative  Products)  to  obtain  the 
necessary  data  regarding  the  subject 
firm  in  order  to  make  a  determination. 
Further,  neither  Union  nor  State  agency 
officials  have  any  information  or  records 
regarding  the  subject  firm.  Since  the 
essential  information  is  not  available  for 
the  Department  to  make  a  determination 
as  to  whether  the  workers  at  the  subject 
firm  are  eligible  for  adjustment 
assistance  benefits,  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC  this  23rd  day  of 
November  1993. 

Marvin  M.  Fooks, 

Director.  C^ice  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  93-29606  Filed  12-2-93;  8:45  am) 
BILUNG  CODE  45tfr-30-M 


[TA-W-26,758] 

Santa  Fe  Drilling  Co.,  Houston,  TX; 
Notice  of  Revocation  of  Revised 
Certification 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Revised 
Certification  on  Reopening  for  workers 
of  the  subject  firm  on  May  6, 1992, 
applicable  to  all  workers  of  the  subject 
firm  in  Houston,  Texas.  The  Notice  was 
published  in  the  Fedora!  Register  on 
May  22, 1992  (57  FR  21828). 

At  the  request  of  the  State  Agency  the 
Department  reviewed  the  revised 
certification  for  workers  of  Santa  Fe 
Drilling  Company  in  Houston,  Texas. 
New  information  from  the  company 
shows  that  the  workers  have  not  b^n 
engaged  in  exploration  or  drilling 
activities  since  February,  1988.  Other 
findings  show  that  the  Santa  Fe  Drilling 
Company  is  a  foreign  corporation,  the 
workers  worked  in  Kuwait  and  are  not 


covered  under  any  State  unemployment 
insurance  pre^ram. 

Accordingly,  the  Department  is 
revoking  its  revised  certification  for 
woricers  of  Santa  Fe  Drilling  Company. 

Signed  at  Washington,  DC,  this  19th  day  of 
November  1993. 

Marvin  M  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  93-29608  Filed  12-2-93:  8:45  am) 
BILLING  CODE  451 0-30-m"  ' 


Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
November,  1993. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issu^,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  «gnificant  number  or 
proportion  of  the  workers  in  the 
workers’  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-28,08d;  Season-All  Industries, 
Inc.,  Indiana,  PA 

TA-W-29,033:  ITT  Rayonier,  Grays 
Harbor  Pulp  &■  Lignin  Products  Div., 
Hoquium.  WA 

TA-W-29,034:  ITT  Rayonier,  Grays 
Harbor  Paper  Co.,  Hoquium,  WA 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 

TA-W-29,094;  Mueller  Corp.,  Shelby, 
OH 

The  workers’  firm  does  not  produce 
an  article  as  required  for  cmtification 


under  Section  222  of  the  Trade  Act  of 
1974.  . 

TA-W-29,068;  Northern  Shipping  Co., 
Philadelphia,  PA  • 

The  woricers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,027;  Air  Wisconsin,  Inc., 
Outagamie  County  Airport, 
Appleton,  WI 

The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,095:  Aerojet  Electric  Systems, 
Azusa,  CA  , .  ^ 

Sales  of  electronic  fusing  systems  at 
Aerojet  Electric  Systems,  Azusa,  CA 
increased  in  1992  compared  to  1991  and 
in  the  first  six  months  of  1993  compared 
to  the  same  period  in  1992. 
TA-W-29,078;  Brush  Fuses;  Inc., 
Glendale  Heights,  IL 
The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
imder  Section  222  of  the  Trade  Ac:t  of 
1974. 

TA-W-29,079;  Brush  Fuses,  Inc., 
Nogales,  AZ 

The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,170:  Zeiiith  Wire  Line  Service, 
Inc.,  Lindsay,  OK 

The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

Affirmative  Determinations 

TA-W-29,145;  Heritage  Custom 
Looseleaf,  Sprin^ield,  OH 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 

30. 1992. 

TA-W-29,23]:  Poli-Twine  Southern. 
Inc.,  Scottsboro,  AL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  Octobw  6, 
1992. 

TA-W-29,119;  Kenbridge  Sportswear/ 
Hampton  Industries,  Inc., 

Kenbridge,  VA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 

28. 1992. 

TA~W-29,030;  Owens  Coming 
Fiberglass  Corp.,  Berlin,  ^ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  5, 
1992. 

TA-W-29,012:  OMC  Systematched  Parts 
S'  Accesscffies,  A  Div.  of  Outboard 
Marine  Corp.,  Beloit.  WI 
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certification  was  issued  covering  all 
‘workers  separated  on  or  after  August  30, 

1992. 

TA-W-29.083:  TA-W-29.084.  TA-W- 
29,085;  Darmh  Fashions  BR3. 
Darrah  Fashions  BR2,  Darrah  . 
Fashions  BRl,  Birdsboro,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
15. 1992. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  November, 

1993.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Etepartment  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
E)C  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  vmte  to 
the  above  address. 

Dated:  November  23. 1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc  93-29607  Filed  12-2-93;  8:45  am) 
BILUNQ  CODE  4510-30-M 


[TA-W-26.789] 

SIA  America,  Alliance,  Ohio;  Negative 
Determination  on  Remand 

By  an  order  dated  August  23, 1993, 
the  United  States  Court  of  International 
Trade  (USCTT)  in  Former  Employees  of 
Swiss  Industrial  Abrasives  v.  Secretary 
of  Labor,  (USOT  92-08-00547) 
remanded  this  case  to  the  Department 
for  further  investigation. 

The  remand  stated  that  the 
Department  did  not  investigate 
production  declines  at  SIA  of  America 
that  were  due  to  outsourcing. 

The  Department  was  directed  to 
obtain  statistical  information  breaking 
down  imports  and  sales  along  product 
lines  and  in  volume. 

Further,  the  remand  stated  that  the 
Department  did  not  investigate  whether 
SIA  Switzerland  phased  out  production 
at  SIA  America  in  favor  of  serving  the 
market  with  imports  through  a 
distribution  agreement  widi  Sancap,  the 
successor  firm  in  Alliance. 

The  Department’s  initial  denial  was 
based  on  the  fact  that  the  “contributed 
importantly"  test  of  the  Workers  Group 
Eligibility  Requirements  of  the  Trade 
Act  was  not  met.  The  Department's 
survey  showed  that  none  of  the 
respondents  increased  their  purchases 
of  imports  while  decreasing  their 
purchases  finm  SIA  America  in 
Alliance,  Ohio. 

The  initial  findings  showed  that  the 
Alliance  plant  produced  abrasives  and 
that  the  plant  closed  on  February  4, 
1992  and  was  sold  to  Sancap.  The 


findings  on  reconsideration  show  that 
the  Alliance  plant  closed  for  non-trade 
reasons. 

The  findings  on  remand  confirm  the 
Department’s  negative  determination  for 
workers  at  SLA  America  in  Alliance, 

Ohio.  New  findings  show  that  there  was 
no  outscourcing  of  production  fi-om  the 
Alliance  plant  during  the  relevant 
period  applicable  to  the  petition. 

The  new  findings  on  remand  also 
show  a  decline  (in  volume)  of  company 
imports  of  abrasives,  both  in  absolute 
and  relative  terms,  in  199*1  compared  to 
1990. 

New  findings  on  remand  show  sales, 
production  and  import  data 
disaggregated  by  product  line  for  the 
Alliance  plant  in  1990, 1991,  and  1992. 
The  data  was  reported  by4:Qlume.  These 
findings  show  that  company  imports  for 
every  major  product  line  decreased 
absolutely  in  1991  compared  to  1990. 
Further,  ^e  findings  on  remand  show 
that  the  portion  of  imports  to  domestic 
sales  and  production  declined  for  every 
major  product  product  line  in  1991 
compared  to  1990  save  one  (discs) 
which  accoimted  for  less  than  3  percent 
of  Allieuice’s  sales  and  production  in 

1990. 

Other  findings  on  remand  show  that 
Sancap,  the  successor  firm  at  Alliance, 
reported  increased  production  and  sales 
of  abrasives  in  1992  when  compared  to 
SIA  America’s  production  and  sales  in 

1991.  Sancap  plans  to  further  increase 
domestic  production. 

Additional  information  W6is  obtained 
addressing  the  workers’  new  claims  of 
changing  the  country  of  origin  on  the 
labels  and  boxes.  The  new  information 
shows  that  SIA  America’s  inventory  was 
included  in  Sancap’s  purchase  of  SIA 
America.  Company  officials  indicated  < 
that  there  was  no  need  to  change  labels 
on  boxes  but  did,  at  times,  repackage 
boxes  when  customers  orders  were 
different  finm  that  contained  in  the 
inventoried  SIA  packages.  However, 
even  then,  the  country  of  ori^  was 
printed  on  the  backside  of  the  abrasives. 

Other  findings  show  that.'liuring 
Sancap’s  initial  start  up,  the  SIA  name 
was  removed  fi-om  the  diamond  on  the 
backside  of  abrasives  since  the  firm  was 
no  longer  SIA  America.  Company 
official  indicated  that  very  little  material 
was  made  using  this  print. 

The  imion’s  claim  that  imports 
increased  since  1978  is  not  relevant  to  .. 
the  investigation  at  hand.  The  petition 
was  dated  January  16, 1992  and  the 
Department  investigated  imports  in 
1990  and  in  1991— ^e  period  relevant 
to  the  petition. 


Conclusion 

After  reconsideration  on  remand,  I 
affirm  the  original  notice  of  negative 
determination  to  apply  for  adjustment 
assistance  to  former  workers  of  SIA 
America  in  Alliance.  Ohio. 

Signed  at  Washington,  DC.  this  22nd  day 
of  November  1993. 

Stephen  A.  Wandner, 

Deputy  Director.  Office  of  Legislation  & 
Actuarial  Service.  Unemployment  Insurance 
Service 

IFR  Doc.  93-29605  Filed  12-2-93;  8:45  am) 
BI  LUNG  CODE  4510-30-M 


[Unemployment  Insurance  Program  Letter 
(UIPL)  No.  23-92,  Change  2] 

Unemployment  Compensation  for 
Federal  Employees  (UCFE) — Coverage 
Ruling  for  Employees  and  Members  of 
Agricultural  Promotion  Boards  and 
Marketing  Agreement  and  Order 
Administrative  Committees 

Employment  and  Training  Order  No. 
2-92  redelegates  the  authority  and 
assignment  of  responsibility  to  the 
Director,  Unemployment  Insurance 
Service,  for  making  rulings  of  “Federal 
service”  under  the  UCFE  program.  The 
attached  UIPL  contains  an  update  of  a 
listing  of  Agricultural  Promotion  Boards 
and  Marketing  Agreement  and  Order 
Administrative  Committees  contained 
imder  UCFE  Program  Coverage  Ruling 
No.  92-1  which  was  previously 
published  in  the  Federal  Register  on 
April  17, 1992  (Vol.  57,  No.  75;  pages 
13761-13762).  The  UIPL  No.  23-92, 
Change  2,  is  published  below. 

Dated:  November  22, 1993. 

Doug  Ross, 

Assistant  Secretary. 

Classification:  UCFE 
Correspondence  symbol:  TEUMl 

Date:  November  10, 1993. 

Directive:  Unemployment  Insurance  Program 
Letter  No.  23-92,  Change  2 
To:  All  State  Employment  Security  Agencies 
From:  Mary  Ann  Wyrsch,  Director, 
Unemployment  Insurance  Service. 
Subject:  Unemployment  Compensation  for 
Federal  Employees  (UCFE) — Coverage 
Ruling  for  ^ployees  and  Members  of 
Agricultural  Ftomotion  Boards  and 
Marketing  Agreement  and  Order 
Administrative  Committees 
Rescissions:  UIPL  No.  23-92  and  No.  23-92. 
Change  1 

Expiration  Date:  November  30, 1994 

1,  Purpose.  To  forward  to  the  State 
employment  security  agencies  (SESAs)  an 
updated  listing  of  Agriculture  Iwards  and 
committees  pr^ously  submitted  in  the 
below  referenced  program  letters. 

2.  References.  UIPL  No.  23-92,  dated  April 
21, 1992,  and  UIPL  No.  23-92,  Change  1. 
dated  May  20. 1993. 
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3.  Background.  The  Department  of 
Agriculture  recently  requested  a  coverage 
ruling  for  employees  of  six  additicmal  brards 
to  be  covered  fur  UCFE  benefits  within  the 
meaning  of  5  U.S.C  8501(1).  Therefore,  the 
listing,  previously  ap^ved  under  UC^ 
Program  Coverage  Ruling  No.  92-1  and 
contained  in  the  referenced  progjhim  letters, 
has  been  updated  to  include  th^  additional 
boards.  It  has  been  determined  that  the 
employees  (not  members)  of  these  six  boards 
are  Federal  employees  and  p)erform  "Federal 
service”  for  UCFE  program  purposes.  The  six 
boards  listed  below  are  wholly  owned 
instrumentalities  of  the  United  States  and, 
therefore,  are  exempt  from  FUTA  under 
Section  3306(cK6)  of  the  Internal  Revenue 
Code  of  1986.  Tb^  are: 

a.  Lime  Board  (7  U.S.C  6201-6212;  7  CFR 
Part  1212} 

b.  Mus^oom  Council  (7  U3.C  6101-6112; 

7  CFR  Part  1209) 

c.  National  Fluid  Milk  Processor  Promotion 
Board  (7  U.S.C  6401-6417;  7  CFR  Part  1160 
(Proposed)) 

d.  National  Watermelon  Promotkm  Board 
(7  U.S.C  4901-4916;  7  CFR  Part  1210) 

e.  Pecan  Marireting  Board  (7  U.S.C  6001- 
6013;  7  CFR  Part  1211) 

f.  United  Soybean  B^d  (7  U.S.C  6301- 
6311;  7  CFR  Part  1220) 

4.  Action  Required.  SESA  administrators 
are  requested  to  distribute  this  updated 
listing  immediately  to  the  appropriate  State 
agency  staff  responsible  for  UCFE,  tax,  and 
appellate  operations. 

5.  Inquiries.  Questions  should  be  directed 
to  the  appropriate  Regional  Office. 

6.  Attachment  Up^ted  Listing  of 
Agricultural  Promotion  Boards  and 
Marketing  Agreement  and  Order 
Administrative  Committees. 

Attachment  to  UIPL  No.  2^-92,  Chg.  2 

Agricultural  Promotion  Boards  and 
Marketing  Agreement  and  Order 
Administrative  Committees  As  of  September 
1993 

Listed  below  are  the  six  additional  boards 
where  it  has  been  determined  that  the 
employees  perform  'Tederal  service”  for 
UCTE  program  purposes  within  the  meaning 
of5U.S.C8501(l). 

1.  Lime  Board  (7  U.S.C.  6201-6212;  7  CFR 
Part  1212). 

2.  Mushroom  Council  (7  U.S.C  6101-6112; 
7  CFR  Part  1209). 

3.  National  Fluid  Milk  Processor 
Promotion  Board  (7  U.S.C.  6401-6417;  7  CFR 
Part  1160  (Proposed). 

4.  National  Watermelon  Promotion  Board 
(7  U.S.C.  4901-4916;  7  CFR  Part  1210). 

5.  Pecan  Marketing  Board  (7  U.S.C.  6001- 
6013;  7  CFR  Part  1211). 

6.  United  Soybean  Board  (7  U.S.C  6301— 
6311;  7  CFR  Part  1220). 

The  following  boards  were  previously 
contained  in  UCFE  Program  Coverage  Ruling 
No.  92-1  as  an  attachment  to  UIPL  No.  23- 
92  and  No.  23-92,  Change  1. 

1.  National  Dairy  Promotion  and  Reserach 
Board  (7  U.S.C.  4501-4513;  7  CFR  Part  1150). 

2.  Honey  Board  (7  U.S.C  4601-4612;  7 
CFR  Part  1240). 

3.  Naticmal  Potato  Prcanotion  Board  (7 
U.S.C  2611-2627;  7  CFR  Part  1207). 


4.  Cotton  Board  (7  U.S.C.  2101-2118;  7 
CFR  Part  1205). 

5.  National  Pork  Board  (7  U.S.C  4801- 
4819;  7  CFR  Part  1250). 

6.  Cattlemen’s  Beef  Promotion  and 
Research  Board  (7  U.S.C.  2901-2911;  7  CFR 
Part  1260). 

7.  Egg  Board  (7  U.S.C  2701-m8;  7  CFR 
Part  1250). 

The  following  committees  were  previously 
contained  in  UCFE  Program  Coverage  Ruling 
Na  92-1  as  an  attacbmmt  to  UIPL  No.  23- 
92  and  No.  23-92,  Chwge  1.  and  are 
established  \mder  7  U.S.C.  601-674;  7  CFR 
Parts  905-998. 

1.  Qtrus  Administrative  Committee — 
Florida. 

2.  Texas  Valley  Citrus  Committee. 

3.  Navel  Orange  Administrative — 
California  k  Arizona. 

4.  Valencia  Orange  Administrative 
Committee — Califoi^a  and  Arizona. 

5.  Lemon  Administrative  Committee — 
California  &  Arizona. 

6.  Florida  Lime  Administrative  Committee. 

7.  Florida  Avocado  Administrative 
Committee. 

8.  Nectarine  Administrative  Committee — 
California. 

9.  Control  Committee — California;  Pear 
Commodity  Committee;  Phun  Commodity 
Conunittee;  Peach  Commodity  Committee. 

10.  Georgia  Peach  Industry  Committee. 

11.  Colorado  Peach  Administrative 
Committee. 

12.  Kiwifruit  Administrative  Committee— 
California. 

13.  Washington  Fresh  Peach  Marketing 
Committee. 

14.  Washington  Apricot  Marketing 
Committee. 

15.  Washington  Cherry  Marketing 
Committee. 

16.  Washington-Oregon  Fresh  Prune 
Marketing  Cmnmittee. 

17.  Calffomia  Desert  Grape  Administrative 
Committee. 

18.  Tokay  Grape  Industry  Committee — 
California. 

19.  Winter  Pear  Control  Committee — 
Oregon,  Washington,  and  California. 

20.  Papaya  Administrative  Committee — 
Hawaii. 

21.  Oanberry  Marketing  Cranmittee — 
Massachusetts,  Rhode  Islmd,  Connecticut, 
New  Jersey,  Wisconsin,  Michigan,  Oregon, 
Minnesota,  Washington,  and  Lc«g  Isla^, 
New  YoaL 

22.  Northwest  Fresh  Bartlett  Marketing 
Committee — Oregon  and  Washington. 

23.  California  Olive  Committee. 

24.  Idaho  Eastern  Oregon  Potato 
Committee. 

25.  State  of  Washington  Potato  Comniittee. 

26.  Oregon-Califomia  Potato  Committee. 

27.  Colorado  Potato  Administrative 
Committee. 

28.  Maine  Potato  Committee  (currently 
inactive). 

29.  Southeastern  Potato  Committee — 
Virginia  &  North  Carolina. 

30.  Vidalia  Onion  Committee — Georgia. 

31.  Idaho-Eastern  Oregon  Onicm 
Conunittee. 

32.  South  Texas  Onion  Committee. 

33.  Texas  Valley  Tomato  Ccunmittee. 


34.  Florida  Tomato  Committee. 

35.  Florida  Celery  Committee. 

36.  South  Texas  Lettuce  Committee. 

37.  South  Texas  Melon  Committee. 

38.  Almond  Board  of  California. 

39.  Filbert/Hazelnut  Mariceting^Board — 
Oregon  ft  Washington. 

40.  Walnut  Maii»ting  Board — California. 

41.  Far  West  Spearmint  Oil  Administrative 
Committee. 

42.  California  Date  Administrative 
Committee. 

43.  Raisin  Administrative  Committee — 
California. 

44.  Prune  Marketing  Committee — 
California. 

45.  Peanut  Administrative  Committee — 
Georgia. 

[FR  Doc.  93-29610  Pited  12-2-93;  8:45  am) 
BOUNQ  cooe  4S10-«MI '  ^ 


Employment  Stanctards 
Admkiietration,  Wage  and  Hour 
Division 

Mmimum  Wages  for  Federal  and 
Federally  Assisted  ConstmctkMi; 
General  Wage  Determlnetion  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  ma^ 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
hirers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
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.{^fc^edure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  ^3  and  not  providing  for  delay 
in  the  elective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage  • 
determinations  frequently  and  in  large 
voliune  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeeis  decisions  thereto,  contain 
no  expiration  dates  and  are  efiective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  describe  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  firinge  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
“General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts,”  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
hinge  benefit  information  for 
consideration  by  the  Department. 
Further  information  6m  d  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  5^3014, 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  “General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts”  are  listed  by 
Volume  and  State. 

Volume  I; 

Pennsylvania,  PA930055  (Dec.  3. 
1993) 

Pennsylvania,  PA930056  (Dec.  3, 
1993) 

Pennsylvania.  PA930057  (Dec.  3. 
1993) 

Pennsylvania,  PA930058  (Dec.  3, 
1993) 


Pennsylvania,  PA930059  (Dec.  3, 

1993) 

Pennsylvania,  PA930060  (Dec.  3, 

1993) 

Volume  II: 

Michigan,  MI930062  (Dec.  3, 1993) 
Texas.  TX930091  (Dec.  3, 1993) 

Texas.  TX930092  (Dec.  3. 1993) 
Wisconsin,  WI930031  (Dec,  3, 1993) 
Wisconsin,  WI930032  (Dec.  3, 1993) 
Wisconsin.  WI930033  (Dec.  3, 1993) 
Wisconsin.  WI930034  (Dec.  3, 1993) 
Volume  ni: 

Alaska,  AK930004  (Dec.  3, 1993) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  “General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts”  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  pcu«ntheses  following  the  decisions 
being  modified. 

Volume  I: 

Arkansas,  AR930008  (Feb.  19, 1993) 
District  of  Col.  DC  930001  (Feb.  19. 
1993) 

Georgia.  GA930001  (Feb.  19, 1993) 
Kentucky.  KY930004  (Feb.  19, 1993) 
Maryland.  MD930034  (Feb.  19, 1993) 
Maryland.  MD930036  (Feb.  19, 1993) 
Pennsylvania,  PA930039  (Aug.  20. 
1993) 

Pennsylvania,  PA930041  (Sept.  3, 
1993) 

South  Carolina,  SC930023  (Feb.  19. 
1993) 

Tennessee,  TN930001  (Feb.  19, 1993) 
Volume  n: 

Illinois.  IL930001  (Feb.  19. 1993) 
Illinois,  IL930002  (Feb.  19. 1993) 
Illinois.  IL930003  (Feb.  19, 1993) 
Illinois.  IL930004  (Feb.  19. 1993) 
Illinois,  IL930005  (Feb.  19. 1993)  •  , 
Illinois.  IL930006  (Feb.  19. 1993) 
Illinois.  IL930007  (Feb.  19, 1993) 
Illinois.  IL930008  (Feb.  19. 1993) 
Illinois,  IL930009  (Feb.  19, 1993) 
Illinois.  IL930011  (Feb.  19, 1993) 
Illinois.  IL930012  (Feb.  19^,1993) 
Illinois.  IL930013  (Feb.  19, 1993) 
Illinois,  IL930014  (Feb.  19, 1993) 
Illinois.  ILg30015  (Feb.  19, 1993) 
Illinois.  IL930016  (Feb.  19, 1993) 
Illinois.  IL930017  (Feb.  19, 1993) 
Kansas,  KS930005  (Feb.  19. 1993) 
Minnesota.  MN930007  (Feb.  19. 1993) 
Oklahoma,  OK930014  (Feb.  19. 1993) 
Texas.  TX930008  (Feb.  19. 1993) 
Texas.  TX930010  (Feb.  19. 1993) 
Volume  HI: 

Cahfomia,  CA930001  (Feb.  19, 1993) 
California.  CA930002  (Feb.  19. 1993) 
Hawaii.  HI930001  (Feb.  19. 1993) 
Idaho,  ID930001  (Feb.  19. 1993) 
Washington,  WA930003  (Feb.  19, 


1993) 

Washington.  WA930006  (Feb.  19, 

1993) 

Washington,  WA930007  (Feb.  19, 

1993) 

Washington,  WA930010  (Feb.  19. 
1993)* 

Washington,  WA930013  (Aug.  27. 

1993) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  6md  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  document  entitled  “General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts”.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libreiries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  coimtry.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
783-3238. 

When  ordering  subscription(s).  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  This  26th  day  of 
November  1993. 

Alan  L.  Moss, 

Director,  Di^sion  of  Wage  Determinations. 

(FR  Doc.  93-29403  Filed  12-2-93;  8:45  am) 

BILUNG  CODE  4510-27-M 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-9439,  et  al.) 

Proposed  Exemptions;  Ackman, 

Marek,  Boyd  &  Simutis  Profit  Sharing 
Plan,  et  at. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  bom  certain  of  the 
prohibited  trcmsaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 
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Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 

The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person’s  interest  in  the  exemption 
and  the  manner  in  which  the  person 
w^ld  be  adversely  affected  by  the 
exmnption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 

A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hetiring. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Notice  to  Interested  Persons  * 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10, 1990). 

Effective  December  31. 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17. 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 


the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations.  ' 

Ackman,  Marek,  Boyd  &  Simutis  Profit 
Sharing  Plan  (the  Plan)  Located  in 
Kankakee,  Illinois 

[Application  No.  D-9439] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990.)  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  appfication  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  cash 
sale  by  two  individually  directed 
accounts  in  the  Plan  (the  Accoimts)  of 
J.  Dennis  Marek  (Mr.  Marek)  and  Mr. 
Boyd  of  7.68  acres  of  unimproved  land 
(the  Parcel)  to  Mr.  Marek,  a  party  in 
interest  with  respect  to  the  Plan; 
provided  that  the  following  conditions 
are  satisfied: 

(a)  The  proposed  sale  will  be  a  one¬ 
time  cash  transaction: 

(b)  The  Plan  and  the  Accoimts  will 
incur  no  expenses  as  a  result  of  the 
transaction;  and 

(c)  As  a  result  of  this  transaction,  the 
Accounts  will  receive  the  greater  of:  (1) 
V2  each  of  the  original  acquisition  cost 
of  the  Parcel  plus  any  proportionate 
holding  costs;  or  (2)  Vz  each  of  the  fair 
market  value  of  the  Parcel  as 
deteimiaed  by  a  qualified  independent 
appraiser  at  the  time  the  transaction  is 
consummated. 

Summary  of  Facts  and  Representations 

1.  The  Plan,  established  in  1974,  is  a 
profit  sharing  plan  with  thirteen  active 
participants.  As  of  July  i993,  the  Plan 
had  more  than  $2,000,000  in  assets  and 
Mr.  Marek’s  Account  had  $568,507.22 
in  assets.  The  Plan  allows  for 
investment  discretion  with  respect  to 
the  individual  accounts  by  the  accoimt 
holders,  the  four  highly  compensated 
employees  of  Ackman.  Marek.  Boyd.  & 
Simutis.  Ltd.  (the  Emplowr).  Mr.  M^k 
is  an  officer,  director,  and  a  greater  than 


10  percent  shareholder  of  the  Employer. 
The  sponsor  of  the  Plan  is  the  Employer, 
an  Illinois  subchapter  "C"  corporation 
that  practices  law. 

2.  On  November  2, 1987,  Mr.  Marek’s 
Account  and  Mr.  Boyd’s  Account  in  the 
Plan,  each  acquired  an  undivided  Vz 
interest  in  130  acres  of  farmland  (the 
Land)  located  in  Kankakee  County, 
Illinois,  for  an  aggregate  purchase  price 
of  $147,000  ($1,125  per  acre)  from  James 
and  Joyce  Butler,  who  were  unrelated 
parties  with  respect  to  the  Plan.  The 
Parcel  is  a  7.68-acre  comer  of  the  west 
side  of  the  Land.  Mr.  Marek  represents 
that  for  the  period  1987  through  and 
including  1992,  the  Accounts  paid  real 
estate  taxes  (i.e.,  the*hplding  costs)  for 
the  Land  in  the  agg^gate  amoimt  of 
$6,533.00.1  Mr.  Marek  also  represents 
that  the  Land  is  not  adjacent  to  any 
other  property  owned  by  other  parties  in 
interest.  At  the  time  of  acquisition,  the 
respective  interests  in  the  Land 
represented  31%  of  Mr.  Marek’s 
Account  and  41%  of  Mr.  Boyd’s 

'Account.  It  is  represented  that  since 
1988,  Mr.  Butler  2  has  continued  to  farm 
the  Land  and  has  been  leasing  the  Land 
from  the  Accounts  at  a  rate  of  $110  per 
acre,  the  price  which  was  negotiated  at 
the  time  of  the  original  acquisition 
between  the  Accounts  and  Mr.  Butler.  It 
is  represented  that  the  leasing  price  was 
based  on  crop  production  of  the  Land 
and  prevailing  prices  in  the  community 
at  the  time  of  the  original  acquisition  of 
the  Land. 

3.  Mr.  Marek  desires  to  purchase  the 
7.68-acre  Parcel  from  the  Accounts  in  a 
one-time  cash  transaction  for  the 
purpose  of  building  a  primary 
residence.  At  the  time  of  the  sale,  a 
separate  deed  for  the  Parcel  will  be 
issued  to  Mr.  Marek  as  the  new  owner 
and  the  sale  proceeds  will  be  deposited 
one-half  in  Marek’s  Account  and 


■  The  original  purchase  price  of  the  7.68-acre 
Parcel  was  $8,640  (7.68xSi,i2S).  However,  during 
the  years  1987  through  1992,  the  aggregate  real 
estate  taxes  allocable  to  the  Parcel  were  $386. 
resulting  in  a  total  holding  cost  of  $9,026  for  the 
Parcel  to  the  Accounts.  Because  the  current  fair 
market  value  for  the  Parcel  is  $18,896,  and  is  greater 
than  $9,026,  Mr.  Marek  in  this  transaction  will  pay 
at  least  $16,896  to  the  Accounts. 

3  Mr.  Marek  represents  that  a  written  lease  (the 
Lease)  for  the  period  commencing  March  1990 
throu^  February  28, 1991,  was  entered  into 
between  First  of  America  Trust  Company,  at  that 
time  the  trustee  for  the  Land  on  b^ialf  of  the 
Accounts,  as  the  lessor,  and  Mr.  Butler,  as  the 
lessee.  The  Lease  was  written  for  the  poiod 
described  above,  but  Mr.  Butler  continued  to  farm 
the  Land  tmder  the  same  terms  as  the  Lease  as  a 
holdover  tenant  for  the  years  1991  through  1993. 
The  Department  expresses  no  opinion  through  the 
proposal  of  this  exemption  as  to  >«diether  the 
acquisition  and  holding  of  the  interests  in  the  Land 
and  the  leasing  of  the  Land  by  the  Accounts 
resulted  in  vit^tions  of  any  provisions  of  part  4  of 
title  I  of  the  Act. 
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Id  Mr.  Boyd’s  AcconiiL  On 
January  25, 1993.  RoDsld  Hosanbloom 
(Mr.  Rosanbioom),  a  qualified  appraiser 
with  RoseRbloom  Realty,  appraised  the 
Paroel  by  retying  on  the  sahM 
compaiisoQ  appraising  method  and  . 
concluded  thM  the  Pwoel  currently  has 
a  feir  maitcet  value  of  $2,200  per  acre. 
Mr.  Rosenbloam  lepraaents  ti^  he  is 
independent  of  the  patties  to  this 
tmnsactioa  ahhougfa  he  has  prepared 
appteisals  for  aome  of  Mr.  Marek’s 
clients  per  Mr.  Maiek’s  request  Mr. 
Roseifotoom  states  that  the  extent  of 
these  contacts  are  de  minimus  and  did 
not  affect  his  independent  judgment  as 
an  appraiser  in  this  malter.  In  additional 
statarnents  of  July  1  and  July  29. 1993. 
Mr.  Roserfoloom  indioaled  that  the  7.S8 
acres  had  a  fair  Boarket  veins  of  $16396; 
and  that  no  premium  abooe  the  foir 
market  vehie  was  merited  due  to  the  feet 
thrt  the  Parcel  is  a  part  of  and  adjacent 
to  the  portion  of  the  Land  owned  by  Mr. 
Marek’s  Account’ 

4.  Mr.  Maiek  represents  that  the 
transition  will  be  a  onetime  cai^  sale, 
and  that  neither  the  Piem  nor  the 
Accounts  will  sustain  any  expense  as  a 
result  of  the  transacticn.  The  fair  market 
value  of  the  Parcel  has  been  (foteimined 
by  an  independent  qualified  appraiser. 
Fuithennore.  asa  remit  of  this 
transaction,  the  Accounts  will  receive 
the  greater  of:  (aj  each  of  the  otiguud 
acquisition  cost  of  the  Parcel  phis  any 
propMxtioaate  holding  cor^  or  (b) 
each  of  the  feir  market  value  of  the 
Parcel  as  datocmined  by  a  qualified 
independent  appraiser  at  tl^  time  die 
sale  is  consumniated.  Mr.  Marek  also 
represents  th^  et  the  time  he  heoDmes 
an  owner  of  the  ParceL  there  will  ha 
separate  tax  bills  and  separate  leasing 
agreements  fiom  the  rest  of  the  Land 
held  by  the  Acoounts  if  any  portion  of 
the  Parcel  is  to  be  fumed  ^  unrelated 
third  parties.  Mr.  Marek  also  represents 
that  be  will  pay  the  real  estate  taxes  for 
the  Parcel  the  relevant  period  of  his 
ownership  of  the  Parcel  during  the  year 
1993. 

5.  In  summary,  the  applicant 
represents  that  the  trensaction  satisfies 
the  statutory  criteria  of  section  408(aJ  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  because: 

(a)  The  proposed  sale  will  be  a  oi9»- 
time  cash  transaction', 

>  The  Dojnrtnaot  MtM  tewia  tku  UB/ MM  br 
Mi.  Maiak  ead/or  bjr  eey  oUmt  partiee  in  inuieet 
with  reipect  tn  thn  Ptw  of  ihe  MOHinMS  Land 
ewnad  by  tba  AccommU  iaUowutg  tha  gnat  da* 
exanptton  may  conUUHte  a  fcohiUtad  toanMotloD 
under  sacUoB  aoe  of  the  Act  AooocdiM^.  no  mHaf 
is  piovided  hereto  far  any  prohibited  UaoaactiflMS 
under  secUoa  40S  of  the  Act  which  avOMid  reiult  it 
Kfc.  MarakoraoyotherpartteehtiaUMOtMMihe 
remaining  Land. 


(b)  The  Plan  and  the  Aoooonts  will 
incur  no  axpenset  as  a  result  of  the 
transaction;  and 

(c)  As  a  result  of  this  transaction,  tire 
Accounts  will  receive  the  greater  of:  (1) 
^  each  of  ths  original  acquisition  cost 
of  the  Parcel  plus  any  {xropoitkm^ 
holding  costs;  or  (2)  Vk  earn  of  the  fair 
market  value  of  the  Parcel  as 
determined  by  a  qualified  independeirt 
appraiser  at  the  time  the  transaction  is 
consummated. 

Notice  to  Ittterested  Person 

Because  the  only  Plan  assets  involved 
in  the  proposed  transaction  are  those  in 
Mr.  Marek’s  Account  and  in  Mr.  Boyd’s 
Account  and  they  are  the  only 
participants  affected  by  the  proposed 
transaction,  it  has  been  detmmined  that 
there  is  no  need  to  distribute  the  notice 
of  proposed  exemption  to  interested 
ersons.  Comments  and  re(piest8  for  s 
earing  are  due  30  days  after  the  date  of 
publkation  of  this  notice  in  the  federal 
Register. 

FOR  FURTHER  MFOMNATiON  CONTACT: 
Ekaterina  A.  IJFzlyan.  telephone  (202) 
219-6683.  (This  is  not  a  toll-fiiee 
number). 

Couch  Distributing  Coiiq[>any  Amended 
and  Restated  hfoney  Purchase  Pension 
Plan  (the  Plan)  Located  in  Waftsonvffle, 
CA 

[AppUcatfon  No.  l>-948q 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  tiie 
authority  of  section  408(al  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  2570,  Subpart  fi  (55  FR 
32836.  32647.  August  la  1990).  If  the 
exemption  is  granted,  the  lastrictioos  of 
sections  406(a).  406  (bKD  a&d  (bX2)  of  ^ 
the  Act  aod  ti^  sanctions  resultk^  tom 
the  applicstiiOQ  of  section  4075  of  the 
Code,  fay  reastm  of  section  4975(cKl)  (A) 
throi^  (E)  of  the  Code,  shall  oc^  apply 
to  the  proposed  sale  by  the  Plan  of  a 
jud^ent  (ths  Juf^ment).  to  Mr.  Cao^ 
W.  Couch,  ni.  a  party  In  intei^t  with 
respect  to  the  Plan,  provide^  (1)  The 
sale  is  a  one-time  t^ansactio^^for  cash; 
(2)  the  Plan  Is  not  required  to  pay  any 
fees  or  commissions  in  connection 
therewith:  (3)  Mr.  Gooch  purchases  ths 
Judgment  for  its  outstending  ptincipal 
amount  and  pays  any  past  due  interest 
as  wellasad^titionalinterBstaocruii^at 
the  statutory  rate  on  the  Judgment  to  the 
date  of  the  purchase;  (4)  the  Plan 
receives  a  oomplete  retina  of  its 
investment;  (5)  any  addltionni 
coasideration  thathfr.  Couch  receives 
pursuant  to  Ifas  Judgment  whidi  is  in 
excess  of  the  pinchase  price  is  applied 


to  litigation  expenses  and  the  balance 
paid  to  the  Plan;  (6)  an  independent 
fiduciary  determines  that  the 
transaction  is  appropriate  for  the  Plan 
and  in  the  best  interest  of  its 
participants  and  beneficiaries. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 

with  94  participants  and  total  assets  of 
$4,606,290  as  of  June  30. 1993.  The 
trustees  of  the  Plan  (the  Trustees)  are 
Messrs.  Geoffiey  A.  Couch,  George  W. 
Couch,  in  and  John  D.  Gilmore.  These 
individuals  are  the  sole  persons  having 
investment  discr^on  over  the  Plan's 
assets.  • 

2.  Couch  IMstributing  Company 
(GDC),  tire  Plan  sponsor,  is  a  wholesale 
distributor  of  beer,  soft  drinks  and  water 
in  the  Califomla  counties  of  Monterey. 
San  Benito  and  Santa  Cruz.  CDC 
maintains  its  principal  place  of  business 
in  Watsonville,  Califon^ 

3.  Mr.  Coudi,  a  co-Trustee  of  the  Plan, 
is  an  officer  end  director  of  QX^.  He 
also  owns  more  than  SO  percent  of  tire 
issued  and  outstanding  stock  of  CDC. 

4.  On  or  tAxmt  Octobm  17, 1990,  tiie 
Plan  made  a  loan  of  $250,000  to  Rule 
Enterprises  (RE),  a  real  estate  developer 
and  an  unrelated  party  from  Modesto. 
California.  The  lom,  whkk  was 
evidenced  by  a  promissory  note  (the 
Note),  canted  interest  rate  of  17V2 
percent  per  annum.  The  Note  was  to  be 
repaid  in  nine  months  in  quarterly 
installmanta  of  interest.  At  the  end  of 
the  loan  term,  the  outstanding  principal 
balance  would  become  due  a^  pay^le. 
Note  payments  were  to  commence  on 
February  1, 1991. 

5.  The  Note  was  secnired  by  a  first 
deed  of  trust  (the  Deed  of  Trust)  on  a 
2.11  acre  parcel  of  unimproved  real 
property  (the  Property)  located  at  1495 
Sal^dOT  Avenua,  Napa.  Califomia.  In 
addition,  tiie  Note  was  guaranteed  by 
tire  two  principal  ^arenolders  of  R£, 
Messrs.  JeroM  C.  Rule  and  Ronald  C. 
Dale. 

The  applicant  represents  tiiert  the 
Trustees  believed  tire  Note  was  an 
appropriate  investinent  for  tha  Plan 
b^ause  of  its  attractive  interest  rate  and 
the  fact  that  it  appeared  to  be  secured 
by  real  property  te  a  rapidly  growing 
area.  Pmrther,  the  Plan  had  ir^e 
previous  loans  to  RE  and  the  Trustees 
relied  on  tha  payment  pattern 
established  by  ^  with  respect  to  these 
oUigations. 

6.  CDC  administered  tire  Note  on 
behalf  of  tire  Plan  at  no  diarge.  Vp  to 
and  faiciuding  April  30, 1991,  RE  paid 
$10,938  in  interest,  but  no  piincipd. 
Thereafter,  no  fiirther  payments  were 
matte  on  t^  Note  despite  repeated 
demands  for  payment  by  the  Thutees. 
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On  August  12, 1992,  the  Trustees 
obtained  an  environmental  evaluation  of 
the  Property  from  Messrs.  Theodore  G. 
Erler,  P.E.,  President  and  Paul  B.  Hoffey, 
Project  Manager  of  Erler  and 
Kalinowski,  Inc.,  a  firm  of  consulting 
engineers  and  scientists,  located  in  San 
Mateo,  California  and  unrelated  parties. 
In  the  course  of  preparing  the 
environmental  evaluation,  the 
consultants  discovered  that  the  adjacent 
property  was  contaminated  and  that 
groimd  water  contamination  had  spread 
to  the  Property.  The  consultants  also 
discovered  that  a  silk  screening  business 
had  formerly  occupied  the  Property  and 
that  as  a  result  of  this  prior  activity, 
there  was  possible  further 
contamination  of  the  Property  from 
toxic  substances  used  in  this 
enterprise.^ 

7.  In  addition  to  the  environmental 
study,  the  Trustees  obtained  ein 
appraisal  report  of  the  Property  from 
Messrs.  Kurt  F.  Stahr,  Certified  General 
Real  Estate  Appraiser  and  R.  Dean  Stahr, 
MAI,  Certified  General  Real  Estate 
Appraiser,  independent  appraisers 
affiliated  with  Associated  Services 
Appraisal  Partners,  Inc.  of  Napa, 
Cahfomia.  As  of  August  19, 1992,  the 
appraisers  placed  the  fair  meu'ket  value 
of  the  Property  at  $180,000.  However, 
they  noted  that  this  value  estimate  did 
not  reflect  clean-up  costs  which  would 
be  incurred  for  existing  hazardous 
materials  on  the  Property  and  which 
would  need  to  be  deducted  once  the 
costs  had  been  established. 

8.  On  March  1, 1993,  fhe  Trustees,  on 
behalf  of  the  Plan,  commenced  litigation 
against  RE  and  Messrs.  Rule  and  Dale  in 
the  Superior  Court  of  the  State  of 
Cahfomia,  County  of  Napa  (the  Court). 
The  Trustees  sought  to  foreclose  on  the 
Property  and  obtain  a  money  judgment 
from  the  defendants.  There  were  no  bids 
on  the  Property.  After  a  contested 
hearing,  the  Court  entered  judgment  in 
favor  of  the  Plan  in  the  amount  of 
$368,463.  Under  California  law,  the 
Judgment  accrues  interest  at  the 
statutory  rate  of  10  percent  per  annum 
from  March  1, 1993. 

9.  As  a  result  of  the  foreclosure 
proceeding,  all  rights  inuring  to  the  Plan 
under  the  Note  and  the  Deed  of  Trust 
were  merged  into  the  Judgment. 
Currently,  the  Judgment  is  a  non¬ 
performing  asset  of  the  Plan  and  the 
individual  defendants  are  in 
bankruptcy.  Because  collection  of  the 
Judgment  appears  to  be  in  doubt,  the 
Trustees  have  determined  to  dispose  of 


'*The  Department  expresses  no  opinion  herein  on 
whether  the  decision  the  Trustees  to  invest  Plan 
assets  in  the  Note  with  RE  violated  any  of  the 
provisions  of  part  4  of  title  I  the  Act. 


it  to  prevent  loss  to  the  Plan.  The 
Trustees  also  believe  that  no  third  party 
would  purchase  the  Judgment  or  that  if 
a  purchase  were  possible,  it  would  be  at 
a  large  discount.  Therefore,  an 
administrative  exemption  is  requested 
from  the  Department  in  order  that  the 
Tmstees  can  sell  the  Judgment  to  Mr. 
Couch. 

10.  Mr.  Couch  proposes  to  purchase 
the  Judgment  for  its  outstanding 
principal  amount  and  pay  any  past  due 
interest  and  additional  interest 
(calculated  at  the  statutory  rate  of  10 
percent  per  annum)  accruing  on  the 
Judgment  from  March  1, 1993  to  the 
date  of  purchase.  According  to  the 
applicant,  as  of  July  1, 1993,  the 
aggregate  purchase  price  for  the 
Judgment  was  $381,164.  Also  according 
to  the  applicant,  additional  interest 
accrues  at  the  rate  of  $101  per  day. 

11.  To  acquire  the  Judgment,  Mr. 
Couch  will  make  a  cash  payment  to  the 
Plan.  In  addition,  the  Plan  will  not  be 
required  to  pay  any  fees  or  commissions 
in  connection  with  the  sale.  If  Mr. 

Couch  recovers  additional  amounts 
from  the  Judgment  that  are  in  excess  of 
his  purchase  price,  these  additional 
amounts  will  be  applied  to  Utigation 
expenses  in  obtaining  the  Judgment  and 
the  balance  will  be  paid  to  the  Plan. 

12.  The  Trustees  have  appointed 
Jeffrey  N.  Clayton  and  the  law  firm  of 
Callister,  Duncan  &  Nebeker  as  the 
independent  fiduciary  for  the  Plan  with 
respect  to  the  proposed  sale.  Mr. 
Clayton,  an  attorney,  has  extensive 
experience  in  the  pension  and  employee 
benefit  fields. 

Mr.  Clayton  represents  that  both  he 
and  his  firm  are  not  related  to  the 
parties  involved  in  the  proposed 
transaction.  He  states  that  he  has 
reviewed  the  terms  of  the  proposed  sale 
including  relevant  documents  and 
beheves  the  transaction  would  be  in  the 
best  interest  of  the  Plan  and  its 
participants  and  beneficiaries.  Mr. 
Clayton  notes  that  the  Plan  has  a  non¬ 
performing  asset  of  questionable  value 
and  doubtful  collectibility.  If  the 
JudgmCht  were  collectible,  he  states  that 
the  total  amoimt  which  the  Plan  could 
recover  would  be  the  Judgment  amount 
plus  interest  at  the  statutory  rate. 
Because  Mr.  Couch  has  offered  to 
purchase  the  Judgment  for  its  full  face 
amount  plus  interest  ^s  it  accrues  at  the 
statutory  rate,  Mr.  Clayton  explains  that 
the  Plan  will  recover  100  percent  of  its 
investment  in  addition  to  interest 
accruing  on  the  investment  to  the  date 
of  the  Judgment  as  well  as  all  interest 
accruing  after  the  date  of  the  Judgment 
at  the  10  percent  statutory  rate.  Mr. 
Clayton  also  states  that  the  Plan  will 
have  cash  which  it  can  invest  in 


appropriate,  income-producing 
investments. 

Mr.  Clayton  represents  that  both  he 
and  his  firm  will  undertake  the 
reponsibiUty  of  monitoring  the 
proposed  sale  transaction,  particularly 
verifying  that  the  appropriate  payment 
is  made  to  the  Plan. 

13.  In  summary,  it  is  represented  that 
the  proposed  transaction  will  satisfy  the 
statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 
(a)  the  sale  will  be  a  one-time 
transaction  for  cash;  (b)  the  Plan  will 
not  be  required  to  pay  any  fees  or 
commissions  in  connection  therewith; 

(c)  Mr.  Couch  will  purchase  the 
Judgment  for  its  outstanding  principal 
balance  and  pay  any  past  due  interest  as 
well  as  additional  interest  accruing  at 
the  statutory  rate  on  the  Judgment  to  the 
date  of  the  purchase;  (d)  the  Plan  will 
receive  a  complete  return  of  its 
investment;  (^  any  additional 
consideration  that  Mr.  Couch  receives 
pursuant  to  the  Judgment  which  is  in 
excess  of  the  purchase  price  will  be 
applied  to  litigation  expenses  and  the 
balance  paid  to  the  Plan;  and  (f)  an 
independent  fiduciary  has  determined 
that  the  transaction  is  appropriate  for 
the  Plan  and  in  the  best  interest  of  its 
participants  and  beneficiaries. 

Notice  To  Interested  Persons 

Notice  of  the  proposed  exemption 
will  be  provided  to  all  interested 
persons  within  7  days  of  the  publication 
of  the  notice  of  pendency  in  ^e  Federal 
Register.  Such  notice  will  be  given  to 
interested  persons  by  personal  delivery 
or  by  first  class  mail.  The  notice  will 
include  a  copy  of  the  notice  of 
pendency  as  published  in  the  Federal 
Register  and  will  inform  interested 
persons  of  their  right  to  comment  on 
and/or  to  request  a  hearing  with  respect 
to  the  proposed  exemption.  Written 
comments  and  hearing  requests  are  due 
within  37  days  of  the  pubhcation  of  the 
notice  of  proposed  exemption  in  the 
Federal  Register. 

FOR  FURTHER  iNFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Money  Purchase  Retirement  Plan  of 
Local  567, 1.B.E.W.  (the  Plan)  Located 
in  Falmouth,  Maine 

[Application  D-9465] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedxires  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 


64014 


Fedend  Register  /  Vol.  SB,  No.  231  /  Friday,  December  3,  1993  t  Notices 


(31:42836.  AttgustlO,  1990).  If  the 
'exemptioa  is  panted,  the  restrictions  of 
section  406(a),  406tb)(l)  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  die 
application  of  section  4975  of  the  Code, 
by  reason  of  section  497S(c)(l)(A) 
throu^  (E)  of  the  Code,  ^i^  not  apply 
to  the  proposed  lease  (&e  Lease)  of  360 
squaie  feet  of  office  space  (the  C^ce 
Space)  in  a  commercid  office  building 
located  in  Falmouth.  Maine,  to  the  Plan 
by  the  Local  No.  567.  International 
Brotherhood  of  Electrical  Workers 
(I.B.E.W0.  Building  Corporation  (the 
Building  Corporation),  a  corporation 
which  is  wholly-own^  by  the  Local  Na 
567  of  the  LBXW..  AFL-dO  (the 
Union),  a  party  in  interest  with  respect 
to  the  Plan. 

This  proposed  exemption  is 
conditioned  upon  the  fdlowing 
requirements:  (a)  The  terms  of  the  Lease 
are  at  least  as  fevorable  to  the  Plan  as 
those  obtainable  in  an  arm's-length 
transaction  widi  an  unrelated  party;  (b) 
an  independent,  qualified  appraiser 
determines  annuuly  the  feir  market 
rental  value  of  the  Office  ^>ace;  (c)  the 
Lease  pa^mts  are  adjustM  annually 
by  an  independent,  qualified  fiduciary, 
to  assure  that  smdr  lease  payments  are 
not  greater  than  the  fair  market  rental 
value  of  the  Office  Space;  (d)  the 
independent,  qualified  fiduciary 
determines  that  the  transaction  is 
appropriate  frir  the  Flan  and  in  the  best 
interests  of  fire  Plan's  participants  and 
beneficiaries;  and  (e)  me  indapendent 
qualified  fiduciary  monitors  the 
transaction  and  conditions  of  the 
exemption  and  takes  whatever  action  is 
necessary  to  enforce  the  Plan's  rights 
under  the  Lease. 

Summary  of  Fads  and  Representatkms 

1.  The  Plan  is  a  money  purchase 
pension  plan,  sponsored  %  tire  Union, 
which  provides  retireinent  benefits  from 
cootitiMitiafis  required  by  certain 

between  tire  Union  ai^puticipating 
employers.  As  of  April  30, 1093,  tire 
Plan  total  assets  of  $4,725,200  end 
250  participaots. 

2.  The  Pua  is  admiaistend  by  six 
trustees  (the  Trustees),  three  of  trhoia 
are  appointed  by  the  Union  (the  Union 
Trustees)  and  three  of  whom  are 
appointed  by  area  contractors  who 
employ  Union  laborers  (the  Employer 
Trustees).  The  Union  Trustees  are 
Messrs.  Milton  McBreairty,  James 
Mailer,  and  David  Twitchell.  The 
Employer  Trustees  me  Messrs.  Thomas 
DriscolL  David  Braffirury,  and  John 
Penny.  The  Employer  Trustees  are  not 
affiliated  with  ritlm  tire  Union  or  the 
Building  Corporation.  The  Trustees 
make  investment  decisions  for  the  Plan. 


3.  The  Union  has  its  business  offices 
and  other  facilities  in  a  building  (the 
Building)  located  at  240  Old  Cray  Road. 
Falmouth,  Maine.  The  Building,  whidli 
is  owned  by  the  Bmiding  Corporation, 
consists  of  a  rii^e-ctory  building 
situated  on  approximately  two  and  one- 
half  acres  of  taro.  The  Union  occupies 
the  Building,  which  includes  Union 
offices  and  a  Union  meeting  hall.  Union 
members  are  also  participants  in  tiie 
Plan. 

4.  Since  October  1. 1992,  the  Plan  has 
been  occupying  the  Office  Space,  which 
is  approximatmy  twenty-five  percent  of 
the  Building,  without  the  payment  of 
rent  and  at  sufferance.^  Because  of  the 
Building's  current  availability  and  its 
proximity  to  the  Union  facilities  and 
services  used  by  Plan  participants,  the 
Trustees  wish  to  negotiate  a  proposal 
with  the  Building  Corporation  to  lease 
(the  Lease)  the  Office  Space  to  the  Plan. 

The  applicant  states  that  the  Lease 
would  constitute  the  payment  by  a  plan 
for  office  apace  to  a  party  in  interest 
within  the  meaning  of  section  408(b)(2) 
of  the  Act  The  applicant  states  further 
that  the  Lease  wo^  otherwise  meet  the 
requiiemeots  of  29  CFR  2S5(L408h-2, 
leiatiog  to  section  408(b)(2),  and  be 
statutorily  exempt  from  the  prohibitions 
of  secticQ  406(a)  of  the  AoL  rat  for  the 
participetion  by  the  Union  Trustees  in 
the  de^on  to  have  the  Plan  engage  in 
the  pn^osed  transaction.^  The 
Declaration  of  Draet  for  the  Plan 
requiiee  that  a  maioiity  of  die  Trustaee, 
which  necessarily  indttoes  at  least  one 
Union  Trustee,  vote  to  cause  the  Plan  to 
enter  into  any  transaction  such  as  the 
proposed  lee^  Ifowever,  if  the  Union 
Trustees  exercise  their  fidudsary 
authority  to  cause  the  i^an  to  eater  into 
the  Lease,  die  transaction  may 
constitute  a  violadon  of  section 
406<bK2)  of  the  Act.  Thanfoie,  the 
Trustees  leouest  an  adndnistiative 
exemption  man  the  Oepartmrat  to 
permit  the  Plan  to  lease  a  portion  of  the 
Building  frxan  the  Buildii^  Coloration 
under  the  terms  and  craditkms 
described  herein.  ^ 

5.  The  Lease  has  an  initial  term  of  five 
yeaars  svtth  two  extension  terms,  each 


5  The  app>fcaBl»r>prewnntuttlk«  prior  ese  of 
offioe  i^paoe  hy  Uie  Pkm  vfithout  the  pqnMSt  of  WBt 
to  tho  Building  Corporation  is  statutorily  exempt 
under  section  408(bH21  of  the  Ad  The  Department 
expreeses  no  opiBioB  in  Uus  propoeed  eKmnptkm 
on  sriielher  the  Me  af  such  otitoe  spaoB  snisfies  dm 
terms  and  oosditioas  of  oaotiM  40^X21  «f  the  Act 
and  is.  thus,  statuloiiljr  axampt 
*  The  Department  eaq>ressae  no  (pinion  as  to 
whether  the  Lease  comitltatas  the  payment  hy  a 
plsm  for  office  space  tea  party  tetotaruetwiadn 
the  meanteg  of  aacUoo  of  lha  actor 

whetharthaloase  is  stabMiify  axampt  from  tho 
prohibitloasof  section  40a(a)  of  tiie  Act  by  virtne 
of  section  4ti8(b)t2)  of  tiie  Ad 


one  for  an  additional  five-yefu  period. 
During  the  first  year,  the  Lease  payment 
will  be  fixed  at  $3,816  pet  year  or  $318 
per  month.  All  Lease  payments  will  be 
paid  in  equal  monthly  installments. 
SubseqtMnt  Lease  payments  will  be 
adjust^  aBOually  ^  the  Plan’s 
independent,  qu^^d  fiduciary  on 
each  anniversary  date  of  the  Lease  to 
assure  that  such  Lease  payments  ate  not 
greater  titan  the  fair  ma^t  rental  of  tira 
Office  Space. 

The  Lease  provides  fc»  tha  following: 
(i)  An  unconditional  ti^it  fot  the  Plan 
to  terminata  at  any  time  upon  sixty 
days’  notica  without  praalty;  (ii)  a  right 
for  tha  Plan  to  occupy  free  a  piHtion  of 
the  Building,  pandii^  fit-up  of  the 
Office  Space,  (iii)  a  r^it  for  the  Plan  to 
receive  writtra  notica  mxi  a  cure  period 
for  payment  defaults  as  well  as  otiier 
defaults,  and  (iv)  self-halp  and  set  off 
rights  which  allow  tha  Pi^  to  take 
actira  on  behalf  of  the  Building 
Corporatiao  in  the  case  of  default  and 
tha  ri^  to  sat  off  such  <x»ts  ^pinst  the 
Lease  payments.  Tbs  Lease  also 
previews  that  tlw  Plan  Mali  have  use  of 
a  common  huuAroom.  common 
bathrooms,  and  a  commoa-parking  lot 
in  additira  to  tha  use  of  the  Office 
Spac^ 

With  regard  to  costs,  the  Building 
Carporrtion  will  pay  bx  the  initial  fit- 
up  o{  the  ieeaehold  specs;  ail  utilities, 
except  the  Plan’s  separate  telephone 
service;  maintenance  and  repairs  of  tha 
Building,  including  struotiire, 
mechanical  systmns  and  windows, 
janitorial  aervices.  veal  estrta  taxes. 
CBrtialty  insurance  for  the  Building:  and 
all  interior  and  exterior  ocHumon  area 
expenses.  Ihe  Plan’s  only  occupancy 
costs  above  the  Learo  payments  will  be 
its  tolsphone  aervioe.  any  personal 
property  taxes  on  its  equipment,  and 
routine  maintenance  of  tlw  interior  of  its 
single  office. 

6.  The  Office  Space  was  appraised  by 
David  J.  Cash  man  (Mr.  Oashman)  of 
Cashman  Aseociat^  an  independent 
commercial  real  estate  manager  and 
developer  located  in  Bangor.  Maine. 
Cashman  Associates  represents  that  it  is 
experienced  at  determining  of  market 
reirtal  value  of  commercial  office  space. 
Cashman  Associates  fruther  represent 
that  it  is  unrelated  to  and  independent 
of  the  Union,  the  Building  Corporation, 
and  its  affiliates. 

By  letter  dated  August  31. 1993,  Mr. 
Cashnmn  placed  the  lair  market  rental 
value  of  the  Office  Space,  whkdi 

includas  a  chaiyt  for  ii«e«  of  rntmmnii 

area,  at  $3816  per  year.  Mr.  Cashman 
states  that  it  is  customary  in  lease 
situations  to  have  acommon  maa  charge 
to  the  traent  to  compensate  the  iandlocd 
for  the  expraee  of  tlw  common  area.  Mr. 
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Cashman  utilized  the  market  approach 
valuation  by  using  recent  sales  from 
twelve  comparable  properties  in  the 
greater  Portland  area. 

7.  The  Trustees  have  also  employed 
the  services  of  Cashman  Associates  to 
serve  as  the  independent,  qualified 
fiduciary  for  the  Plan  with  respect  to  the 
Lease.  Cashman  Associates  represents 
that  it  has  extensive  experience  in  the 
development,  sales  and  management  of 
commercial  office  space,  fKimmercial 
retail  facilities  and  multi-imit 
residential  projects.  On  J\me  25, 1993, 
the  Trustees  signed  an  agreement  with 
Cashman  Associates  (the  Agreement) 
under  which  Cashman  Associates 
agreed  to  serve  as  a  fiduciary  within  the 
meaning  of  section  3(21)  of  the  Act. 
Cashman  Associates  states  that  it 
understands  and  acknowledges  its 
duties,  responsibilities,  and  liabilities  in 
acting  as  a  fiduciary  with  respect  to  the 
Plan,  based  upon  consultation  with 
counsel  experienced  with  the  fiduciary 
responsibility  provisions  of  the  Act. 

Under  the  Agreement,  Cashman 
Associates  agreed  to  perform  the 
following  services:  (i)  To  annually 
appraise  the  fair  market  rental  value  of 
the  Office  Space  and  adjust  the  Lease 
payments  accordingly;  (ii)  to  review  and 
negotiate  on  behalf  of  the  Plan  the  Lease 
provisions  and  to  recommend  to  the 
Trustees  whether  the  Lease  and  any 
proposed  amendments  thereto  are  in  the 
best  interests  of  the  Plan;  and  (iii)  to 
ensure  that  any  provisions  of  the  Lease 
remain  in  the  bmt  int^sts  of  the  Plan. 
In  addition,  Cashman  Associates 
represents  that  it  will  decide  whether 
the  Plan  should  terminate  the  Lease  or 
renew  the  Lease  for  each  of  the  five-year 
extension  periods. 

8.  By  letter  dated  August  31, 1993, 

Mr.  Cashman  of  Cashman  Associates 
analyzed  the  terms  of  the  Lease  as  a 
representative  of  Cashman  Associates. 
Mr.  Cashman  represents  that  the 
proposed  transaction  would  be  in  the 
best  interests  of  the  participants  and 
beneficiaries  of  the  Plan  because  the 
Lease  payments  are  consistent  with  the 
fair  market  rental  value  for  similar 
properties.  Mr.  Cashman  states  that  the 
Lease  provides  some  specific  provisions 
designed  to  be  beneficial  to  the  Funds, 
such  as  an  early  termination  clause 
without  penalty,  the  tenant’s  ten-day 
written  notice  of  payment  default,  and 
the  tenant’s  right  to  take  action  on 
behalf  of  the  defaulting  landlord  and  set 
off  such  costs  against  the  rent.  Mr. 
Cashman  states  that  these  conditions 
could  not  be  obt£uned  in  the  open 
market  without  having  to  pay  a  higher 
rental  to  reflect  the  increased  costs  and 
risks  to  the  landlord. 


9.  In  summary,  the  applicant 
represents  that  the  statutory  criteria  of 
section  408(a)  of  the  Act  are  satisfied 
with  respect  to  the  Lease  because:  (a) 
The  terms  of  the  Lease  will  be  at  least 
as  favorable  to  the  Plan  as  those 
obtainable  in  an  arm’s-length 
transaction  with  an  unrelated  party;  (b) 
Cashman  Associates,  as  an  independent, 
qualified  appraiser,  will  determine 
annually  the  fair  market  rental  value  of 
the  Office  Space;  (c)  tbe  Lease  payments 
will  be  adjusted  aimually  by  C^^an 
Associates,  acting  as  the  Plan’s 
independent,  qualified  fiduciary,  to 
assme  that  such  Lease  payments  are  not 
greater  than  the  fair  market  rental  value 
of  the  Office  Space;  (d)  Cashman 
Associates  will  determine  that  the 
transaction  is  appropriate  for  the  Plan 
and  in  the  best  interests  of  the  Plan’s 
participants  and  beneficiaries;  and  (e) 
Cashman  Associates  will  monitor  the 
transaction  and  the  conditions  of  the 
Lease  and  take  what  ever  action  is 
necessary  to  enforce  the  Plan’s  rights 
thereunder. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathryn  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  hot 
a  toll-free  number.) 

Schwebke-Shiskin  &  Associates,  Inc. 
Profit  Sharing  Plan  and  Trust  (the  Plan) 
Located  in  Miramar,  Florida 

[Application  No.  D-9520] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)  (1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shalknot  apply  to  the  proposed  sale  by 
the  Plan  to  Schwebke-Shiskin  & 
Associates,  Inc.  (SSA),  the  Plan’s 
sponsor  and  a  party  in  interest  with 
respect  to  the  Plan,  of  certain  real 
property  (the  Property),  for  cash, 
provided  the  following  conditions  are 
satisfied:  (a)  The  Plan  pays  no  fees  or 
commissions  in  connection  with  the 
transaction;  (b)  the  sales  price  of  the 
Property  will  be  the  greater  of 
$1,068,000  or  the  fair  market  value  of 
the  Property  on  the  date  of  the  sale  as 
determined  by  a  qualified,  independent 
appraiser,  (c)  SSA  will  pay  to  the 
Internal  Revenue  Service  (the  Service) 
in  timely  fashion  all  excise  taxes  due  in 


connection  with  the  past  leasing  of  the 
Property  by  the  Plan  to  SSA;  and  (d)  to 
the  extent  that  the  Plan  received  less 
than  fair  market  rental  value  from  SSA 
in  connection  with  the  past  leasing  of 
the  Property,  SSA  will  make  the  Plan 
whole,  with  appropriate  interest,  for  any 
such  shortfall,  within  60  days  of  the 
granting  of  the  exemption  proposed 
herein. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  that  has  approximately  100 
participants.  The  approximate  aggregate 
fair  market  value  of  the  Plan’s  assets  is 
currently  $1,800,000. 

2.  On  July  19, 1988  the  Plan 
purchased  a  parcel  drf  real  estate  from 
Sunbeam  Properties,  Inc.,  an  unrelated 
third  party,  for  $321,588.  The  Plan  then 
contracted  with  D.I.C.  Commercial 
Construction  Corp.,  another  imrelated 
party,  to  construct  an  office  building  on 
the  real  estate.  The  building  was 
constructed  for  a  total  cost  of  $741,094. 
'The  building  and  real  estate  together 
constitute  the  Property. 

3.  Effective  March  1, 1989,  the  Plan  as 
lessor  executed  a  lease  agreement  with 
SSA  for  a  term  of  five  years  for  the 
Property.  The  lease  was  a  triple  net  . 
lease  with  the  annual  lease  payment  set 
at  an  amount  equal  to  or  exce^ng  the 
fair  market  rent  for  similar  office  space 
in  the  area.  On  November  16, 1989,  the 
lease  was  “restructured”  retroactive  to 
March  1, 1989,  with  the  only  change 
being  an  increase  in  the  monthly 
payment  from  $5,000  to  $6,700.  The 
“restructured”  lease  was  prepared  after 
the  Plan  obtained  written 
recommendations  from  several 
independent  parties  who  were  asked  to 
review  the  lease.  'The  difference 
between  the  $6,700  per  month  and  the 
prior  $5,000  monthly  pa)rments  was 
made  up  in  a  lump  sum  payment  from 
SSA  to  the  Plan.  'The  Plan  has  received 
all  required  lease  payments  on  a  timely 
basis.  The  lease  transaction  has  resulted 
in  the  Plan  receiving  cash  payments  in 
excess  of  $360,000. 

4.  SSA  now  desires  to  purchase  the 
Property  from  the  Plan  in  order  to  undo 
the  on-going  prohibited  transaction 
resulting  fiom  the  lease.  Messrs.  Cary 
Dinka  and  Robert  Love  of  American 
Realty  Consultants,  Inc.,  independent 
real  estate  appraisers,  have  appraised 
the  Property  as  having  a  fair  market 
value  of  $1,000,000  as  of  July  1, 1993. 
SSA  proposes  to  purchase  the  Property 
from  the  Plan  for  a  total  purchase  price 
of  $1,068,000.  The  Plan  will  be 
receiving  all  cash  from  SSA.  Although 
the  Property  has  been  appraised  at  $1 
million,  SSA  will  be  piu^asing  the 
Property  at  the  higher  figrire,  which  is 
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sli^bUy  in  excess  of  the  Plan’s  original 
cost  for  the  Property. 

5.  The  applicant  acknowledges  that 
the  on-goidg  lease  of  the  Property 
constitutes  a  prohibited  transaction  for 
which  no  exemptive  relief  is  being 
proposed,  and  diat  all  required  Forms 
5330  have  been  filed  with  the  Service. 

In  this  regard.  SSA  has  paid  the  excise 
taxes  due  for  1989  in  full.  SSA  filed 
Forms  9465  (an  agreement  with  the 
Service  to  pay  the  excise  taxes  due  on 
an  installment  basis)  with  respect  to  the 
1990-1992  Forms  5330  and  is  making, 
and  will  continue  to  make,  timely 
payments  in  accordance  therewith. 

Such  installment  payments  have  been 
accepted  by  the  Service.  With  respect  to 
the  lease  pajrments  which  have  b^n . 
made  in  1993,  SSA  represents  that  it 
will  file  the  appropriate  Form  5330  and 
pay  the  excise  taxes  relating  thereto  on 
or  before  the  due  date  of  the  1993  Form 
5330.  In  addition,  the  applicant 
represents  that  to  the  extent  the  Plan 
received  less  than  fair  market  rental 
value  fiem  SSA  for  the  Property,  SSA 
will  make  up  the  shortfall,  together  with 
appropriate  interest,  within  60  days  of 
the  date  of  granting  of  the  exemption 
proposed  herein. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  contained  in  section 
408(a)  of  the  Act  because:  (a)  the  sale  is 
a  one-time  transaction  for  cash;  (b)  no 
commissions  or  other  expenses  will  be 
paid  by  the  Plan  in  connection  with  the 
transaction;  (c)  the  sale  will  permit  the 
Plan  to  undo  an  on-going  prohibihid 
transaction;  (d)  the  proposed  salefi  price 
is  greater  than  the  fair  market  value  of 
the  Property  as  determined  by  a 
qualified  independent  appraiser;  and  (e) 
SSA  has  filed  and  will  file  with  the 
Service  all  appropriate  Forms  5330  in 
connection  with  the  past  leasing  of  the 
Property  and  will  pay  all  excise  taxes 
arising  as  a  result  of  such  lease. 

Tax  Consequences  of  Transaction 

The  Department  of  the  Treasury  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  affiliate 
thereof)  results  in  the  plan  either  paying 
less  than  or  receiving  more  than  fair 
market  value,  such  excess  may  be 
considered  to  be  a  contribution  by  the 
sponsoring  employer  to  the  plan  and 
therefore  must  be  examined  under  the 
applicable  provisions  of  the  Code, 
including  sections  401(a)(4),  404  and 
415. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 


Stanley  Pichney  IRA,  Arthur  Millman 
IRA,  William  Millman  IRA,  and 
Bernard  Blum  IRA  (Collectively,  the 
IRAs)  Located  in  New  York,  NY 

[Application  Not.  D-9554  thru  D-9557] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedmes  set  forth  in  29  CFR  part 
2570.  subpart  B  (55  FR  32836,  32847, 
August  10, 1990).  If  the  exemption  is 
granted  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
t^ugh  (E)  of  the  Code  shall  not  apply 
to  the  proposed  cash  redemption  by 
Homemaker  Industries,  Inc.  (the 
Corporation)  of  its  issued  and 
outstanding  shares  of  common  stock 
(the  Shares)  held  by  the  IRAs;  provided 
that:  (1)  The  fair  market  value  of  the 
Shares  is  received  by  the  IRAs,  as 
determined  on  the  date  of  the 
redemption  by  a  qualified,  independent 
appraiser,  and  (2)  the  IRAs  do  not  incur 
any  expenses  in  connection  with  the 
proposed  redemption. 

Summary  of  Facts  and  Representations 

1.  The  IRAs  are  individual  retirement 
accounts  as  described  in  section  408(b) 
of  the  Code,  which  are  sponsored  by 
four  individuals:  Messrs.  Stanley 
Pichney,  Arthur  Millman.  Willieun 
Millman,  and  Bernard  Blum.?  With  the 
exception  of  the  Bernard  Blum  IRA  that 
is  self-directed  by  Mr.  Bliun,  the  other 
three  IRAs  are  managed  by  an 
independent  trustee.  The  Chase 
Manhattan  Bank,  N.A.  is  authorized  to 
exercise  discretionary  decisions  for 
investments,  including  redemptions,  of 
both  the  Arthur  Millman  IRA  and  the 
William  Millman  IRA.  Likewise,  the 
Boston  Safe  Deposit  and  Trust  Company 
is  authorized  to  exercise  discretionary 
decisions  for  investments  of  the  Stanley 
Pichney  IRA. 

The  only  assets  currently  held  by  the 
IRAs  are  385.797  Shares  that  ^Te' 
acquired  by  the  IRAs  during  1987  when 
an  employee  stock  ownersld[f*plan 
(ESOP)  was  terminated.  The  Shares 
were  distributed  by  the  ESOP  and  W'ere 
rolled  over  into  the  IRAs  by  their 
respective  individual  sponsors.  The 
IRAs  holdings  of  the  Shares  are  as 
follows: 


Shares 

Stanley  Pk^ney  IRA  . 

190.797 

’’  Messrs.  Arthur  Millman  and  William  Millman 
are  brothers. 


Shares 

Arthur  Millman  IRA . 

VlfilUam  Millman  IRA  . 

Bernard  Blum  IRA  . 

146.000 

41.000 

8.000 

Total  ..1 . 

385.797 

2.  The  Corporation,  *  a  New  York 
corporation  with  its  principal  offices  in 
New  York  City,  manufacttu^s  and 
distributes  braided  rugs  from  its 
facilities  in  South  Carolina  and 
Tennessee;  and  also  imports  and 
distributes  woven  rugs  from  India.  The 
principal  customers  of  the  Corporation 
are  major  discoimt  chains  and 
consumers  who  ptmdiase  rugs  through 
catalogs  of  direct-mail  companies. 

Mr.  Stanley  Pichney  is  President  of 
the  Corporation  with  responsibility  for 
sales,  pricing,  purchasing,  and  design 
functions.  Mr.  Arthur  Millman  is 
Executive  Vice  President  of  the 
Corporation  and  is  responsible  for 
production. 

The  Corporation  has  439.553  shares  of 
common  stock  issued  and  outstanding. 
Although  the  Corporation  is  closely 
held,  the  applicants  represent  that  no 
absolute  control  is  held  by  any  one 
person.  The  common  stock,  as  currently 
authorized  and  distributed,  is  not  listed 
or  traded  on  any  public  market,  and  it 
is  represented  that  it  is  imlikely  that  the 
common  stock  will  be  traded  in  the 
futiue.  Furthermore,  the  applicants  state 
that  there  is  no  intention  by  the 
shareholders  to  sell  the  Corporation. 

The  applicants  also  represent  that 
historically  the  Corporation  has  not  paid 
dividends,  and  it  is  prohibited  from 
doing  so  in  the  foreseeable  future  by  the 
Corporation’s  source  of  revolving  credit, 
the  Fleet  Credit  Corporation,  located  in 
Providence,  Rhode  island. 

In  addition  to  the  approximately  385 
Shares  held  by  the  IRAs,  the  following 
five  persons  individually  hold 
approximately  53  Shares. 


Shares 

Stanley  Pichney . 

Arfaur  Millman  . 

14.422 

13.448 

William  Millman  . 

Melvin  Merlans . 

Bernard  Blum  . . . 

2.916 

22.000 

0.970 

Totel  . 

53.756 

3.  The  applicants  seek  an  exemption 
from  the  prohibited  transaction 
provisions  of  the  Code  in  order  that  the 
Shares  held  by  the  IRAs  may  be 
redeemed.  The  redemption  of  the  Shares 
is  part  of  a  plan  of  recapitalization 


*The  Corporation  does  not  sponsor  the  IRAs  nor 
have  any  Involvement  with  them. 
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adopted  on  October  8, 1993,  by  the 
Board  of  Directors  of  the  Corporation, 
consisting  of  Messrs.  Stanley  Pichney, 
Arthur  Milhnan,  and  Melvin  Merians. 
The  plan  of  recapitalization,  which 
requires  shareholder  approval,  first 
proposes  to  authorize  and  increase  the 
number  of  shares  of  common  stock  of 
the  corporation  from  the  existing 
amount  of  2,000  shares  to  2  million 
shares  with  each  issued  and  outstanding 
share  split  into  1,000  shares.  After  the 
authorized  shares  are  indeased  and 
split,  the  Coimoration  proposes  to 
redeem  all  of  the  Shares  held  by  the 
IRAs  and  a  number  of  shares  held 
individually  by  Messrs.  Melvin  Merians 
and  Bernard  Blum.  Consideration  for 
the  redemption  is  to  be  the  fair  market 
value  of  the  Shares  as  determined  by  a 
qualified,  independent  appraiser. 

As  of  September  27, 1993,  an 
independent  appraiser,  Keeley 
Management  Com{>any  of  Radnor, 
Pennsylvania  determined  the  &ir 
market  value  of  the  Shares  to  be  $25.78 
per  share  (adjusted  for  the  1,000  for  1 
stock  split),  ^or  to  redeeming  the 
Shares,  the  applicants  represent  that  an 
updated  evaluation  will  be  obtained 
from  the  independent  appraiser  to 
assure  that  the  IRAs  receive  the  fair 
market  value  of  the  redeemed  Shares. 

4.  The  applicants,  which  are  the 
Corporation,  the  sponsors  of  the  IRAs, 
and  the  two  independent  trustees, 
represent  that  the  redemption  of  the 
Shares  from  the  IRAs  will  enable 
sponsors  of  the  IRAs  to  diversify  their 
respective  investment  portfolios  into 
income  producing  investments.  In 
addition,  the  IRAs  will  be  able  to  obtain 
liquid  assets  that  will  enable  them  to 
meet  their  distribution  requirements 
and  minimize  their  investment  risks. 
Furthermore,  three  of  the  IRAs  are 
protected  by  the  discretionary  authority 
of  the  two  independent  trustees  in  their 
voting  as  shareholders  of  the 
Corporation.  The  applicants  represent 
that  there  is  the  additional  protection 
for  the  IRAs  of  the  qualified  appraiser  in 
its  independent  determination  of  the 
fair  market  value  of  the  Shares.  Also,  the 
applicants  represent  that  the  proposed 
transaction  will  be  a  one-time 
transaction  for  cash  which  can  be  easily 
monitored  with  no  expenses  incurred  by 
the  IRAs. 

5.  In  summary,  the  applicants 
represent  that  the  proposed  transactions 
will  satisfy  the  criteria  of  section 
4975(c)(2)  of  the  Code  because  (a)  the 
redemptions  will  be  for  the  fair  market 
value  of  the  Shares  and  a  one-time 
transaction  for  cash;  (b)  the  IRAs  will 
not  incur  any  expenses  in  connection 
with  the  redemptions;  (c)  the  fair  market 
value  of  the  Shmes  will  be  determined 


on  the  date  of  the  redemptions  by  a 
qualified,  independent  appraiser;  (d)  the 
proposed  redemptions  will  enable  the 
IRAs  to  convert  illiquid,  non-income 
producing  assets  to  income  producing, 
liquid,  and  diversified  investments  and 
meet  the  distribution  requirements  of 
the  IRAs  to  the  respective  p^cipants 
and  their  beneficiaries;  and  (e)  the 
proposed  redemption  transactions  will 
be  Subject  to  a  vote  of  approval  by  the 
shareholders  of  the^Shams,  which 
ihcludes  the  two  independent  trustees, 
the  Chase  Manhattan  Bank,  N.A.  and  the 
Boston  Deposit  and  Trust  Company. 
NOTICE  TO  INTERESTED  PERSONS:  Since 
the  sponsors  of  the  IRAs  are  the  only 
persons  affected  by  the  proposed 
transactions,  there  is  no  need  to 
distribute  notice  to  interested  persons. 
Comments  and  requests  for  a  hearing  are 
due  30  days  after  publication  of  this 
notice  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction' 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiducieuy 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants  , 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 


exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
represmitations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cea!^to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  E)C,  this  29th  day  of 
November,  1993. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

[FR  Doc.  93-29554  Filed  12-2-93;  8:45  am) 
BtLUNG  CODE  4510-2S-P 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNGL 

Columbia  River  Basin  Fish  and  Wildlife 
Program 

November  26, 1993. 

AGENCY:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council). 

ACTION:  Notice  of  final  amendments  to 
the  Columbia  River  Basin  Fish  and 
Wildlife  Program  (measures  for  resident 
fish  and  wildlife). 

SUMMARY:  Pursuant  to  the  Pacific 
Electric  Power  Planning  and 
Conservation  Act  (the  Northwest  Power 
Act,  16  U.S.C.  839,  et  seq.)  the  Pacific 
Northwest  Electric  Power  and 
Conservation  Planning  Council 
(Coimcil)  has  adopted  final  amendments 
to  the  Columbia  River  Basin  Fish  and 
Wildlife  Program  (program).  The 
amendments  include  major  changes  to 
the  resident  fish  and  wildlife  provisions 
of  the  program.  Copies  of  the 
amen(^ents,  the  Council’s  responses  to 
comments  received  in  the  amendment 
process,  and  findings  on  amendment 
recommendations,  are  available  on 
request.  See  "FOR  FURTHER 
INFORMATION”,  below. 
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Federal  Register  / 


Ba^(fround 

*The  Council  is  in  the  fourth  phase  of 
a  process  to  amend  the  Columbia  River  ' 
Basin  Fish  Snd  Wildlife  Program 
(program).  In  phases  one  through  three, 
the  Council  adopted  amendments 
regarding  anadromous  fish.  Phase  four, 
which  addresses  resident  fish  and 
wildlife  issues,  began  in  December, 

1992.  The  Council  adopted  final 
amendments  and  a  response  to 
comments  on  for  phase  4  on  November 
10. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  copies  of  the  final  phase  four 
amendments  to  the  Columbia  Basin  Fish 
and  Wildlife  Program  (request 
document  no.  91-20),  the  phase  four 
response  to  comments,  which  includes 
findings  on  amendment 
recommendations  (request  document 
no.  92-21),  or  other  information,  contact 
the  Council’s  Public  Affairs  Division, 

851  SW.  Sixth  Avenue,  suite  1100, 
Portland,  Oregon  97204  or  (503)  222- 
5161,  toll  free  1-800-222-3355. 

Edward  W.  Sheets. 

Executive  Director. 

(FR  Doc.  93-29541  Filed  12-2-93;  8:45  am) 
BIUJNG  CODE  0000-00-M 


POSTAL  RATE  COMMISSION 
[Docket  No.  A94-3;  Order  No.  995] 


Inavaie,  NE  68952,  Doris  Hunter  and 
Others,  Petitioners;  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule  Under  39  U.S.C. 
404(b)(5) 

Issued:  November  22, 1993. 

Before  Commissioners:  W.H.  “Trey" 
LeBlanc,  III,  Vice  Chairman;  H.  Edward 
Quick,  Jr.;  Wayne  A.  Schley. 

Docket  Number:  A94-3. 

Name  of  Affected  Post  Office:  Inavaie, 
Nebraska  68952. 

Name(s)  of  Petitioneiis):  Doris  Hunter 
and  others. 

Type  of  Determination:  Consolidation. 

Date  of  Filing  of  Appeal  Papers: 
November  16, 1993. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)]. 

2.  Effect  on  the  community  [39  U.S.C. 
404(b)(2)(A)]. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it.  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commi^ion  may  find  that  the  Postal 
Service’s  determination  disposes  of  one 
or  more  of  those  issues. 
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The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  firom  the 
November  16, 1992  filing  date  of  this 
appeal  (39  U.S.C.  404(b)(5)).  In  the 
interest  of  expedition,  in  the  light  of  the 
120-day  decision  schedule,  the 
Commission  reserves  the  right  to  request 
the  Postal  Service  to  submit  memoranda 
of  law  on  any  appropriate  issue.  If 
requested,  such  memoranda  will  be  due 
20  days  from  the  issuance  of  the  request 
and  the  Postal  Service  shall  serve  a  copy 
of  its  memoranda  on  the  petitioners. 

*rhe  Commission  reserves  the  right  to 
ask  petitioners  for  more  information. 

If  the  Postal  Service  files  a  brief  or 
motion  to  dismiss  or  a  motion  to  affirm 
the  appeal,  the  Postal  Service  may 
incorporate  by  reference  any 
memoranda  it  previously  filed  in  this 
docket. 

The  Commission  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  December  1, 
1993. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedure  Schedule  in 
the  Federal  Register. 

By  the  Commission. 

Charles  L.  Clapp. 

Secretary. 

Inavaie.  Nebraska  68952 

November  16, 1993 — ^Filing  of  Appeal 
letters.  I 

November  22, 1993 — Commission 
Notice  and  Order  of  Filing  of  Appeal. 

December  13, 1993 — ^Last  day  of  filing 
of  petitions  to  intervene  (see  39  CFR 
3001.111(b)]. 

December  21, 1993 — ^Petitioners’ 
Participant  Statements  or  Initial  Briefs 
(see  39  CFR  3001.115(a)  and  (b)]. 

January  10, 1994 — ^Postal  Service’s 
Answering  Brief  (see  39  CFR 
3001.115(c)]. 

January  25, 1994 — ^Petitioners’  Reply 
Briefs  should  Petitioners  chooie  to  file 
them  (see  39  CFR  3001.115(d)l. 

February  1. 1994 — ^Deadline  for 
motions  by  any  party  requesting  oral 
argument  'The  Commission  will 
schedule  oral  argument  only  when  it  is 
a  necessary  addition  to  the  written 
filings  (see  39  CFR  3001.116). 

March  15, 1994 — ^Expiration  of  the 
Commissioner’s  120-day  decisional 
schedule  (see  39  U.S.C.  404(b)(5)]. 

(FR  Doc.  93-29578  Filed  12-2->93:  8:45  am) 
BlUINQ  CODE  7710-FW-M 


3,  1993  /  Notices 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  February  1, 1994.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  83). 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  fi'om  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer:  Cleo 
Verbillis,  Small  Business 
Administration.  409  3rd  Street.  SW.. 
5th  Floor,  Washington,  DC  20416, 
Telephone:  (202)  205-6629. 

OMB  Reviewer:  Waxman,  Office  of 

Information  and  Regulatory’  Affairs. 
Office  of  Management  and  Budget, 
New  Executive  Office  Building. 
Washington,  E)C  20503. 

Title:  Secondary  Market  Disclosure  and 
Assignment  Form. 

Form  No.:  SBA  Form  1088. 

Frequency:  On  Occasion. 

Description  of  Respondents:  SBA 
Participating  Lenders. 

Annual  Responses:  5,000. 

Annual  Buirlen:  10,000. 

Dated:  November  16, 1993. 

Calvin  Jenkins, 

Director.  Office  of  Administrative  Services. 
(FR  Doc.  93-29576  Filed  12-2-93;  8:45  ami 
BIUJNG  CODE  S025-01-M 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
■'Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
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the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  ox  before  January  30. 1994.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
0MB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 

COPIES:  Request  fOT  clearance  (S  J^.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  Ercm  tbe 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer:  Cleo 
Verbillis,  Small  Business 
Administration,  409  3rd  Street,  SW., 
5th  Floor,  Washington.  DC  20416, 
Telephone:  (202)  205-6629. 

OMB  Reviewer:  Gary  Waxman,  Office  of 
Information  and  Regulatory  A^irs, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Tide:  1993  Health  Benefits  Survey 
Form  No.:  N/A. 

Frequency:  One  Time  Survey. 
Description  of  Respondents:  Small  and 
Large  Businesses. 

Annual  Responses:  87. 

Annual  Burden:  47. 

Dated:  November  19, 1993. 

Calvin  Jenkins. 

Director,  Office  of  Administrative  Services. 
[FR  Doc  93-29577  Piled  12-2-03;  8:45  am] 
BRUNO  CODE  MSS-OI-M 


[Declaration  of  Diaastar  Loan  Aran  *2692] 

Arkansas;  Declaration  of  DliMSter  Loan 
Area 

Polk  County  and  the  contiguous 
counties  of  Howard.  Montgomery.  Pike, 
Scott,  and  Sevier  in  the  State  of 
Arkansas,  and  LeFlore  and  McCurtain 
Counties  in  the  State  of  Oklahoma 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  severe  storms  and 
tornadoes  which  occurred  on  November 
13, 1993.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  January  21, 1994  and  for 
economic  injury  until  the  close  of 
business  on  August  22, 1994  at  the 
address  listed  below: 

Small  Business  Administration,  Disaster 
Area  3  Office.  4400  Amon  Carter 
Blyd.,  suite  102,  Ft.  Worth,  TX  76155; 
or  other  locally  annoimced  locations. 
The  interest  rates  are: 


'  Percent 

For  physical  damage; 
Homeowners  with  credit 
avaited)le  elsewhere . . 

7.250 

Homeowmers  without  credit 
available  elsewhere . 

3.625 

Businesses  wi^  credit  avail¬ 
able  elsewhere . . 

7.900 

Businesses  and  non-profit  or¬ 
ganizations  without  credit 
available  elsewhere  . . . 

4.000 

Others  (including'  non-profit 
organizations)  with  credit 
available  elsewhere . 

7.125 

For  Ecorxxnic  Injury:  Busi¬ 
nesses  and  sma*  a^cuiturai 
cooperatives  without  credit 
available  eisewhere  . . . 

4.000 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  269212  for 
Arl^sas  and  269312  for  CAdahoma.  For 
economic  injury  the  numbers  812900  for 
Arkansas  and  813000  for  Oklahoma. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  November  22, 1993. 

Erskine  B.  Bowles, 

Administrate. 

[FR  Doc.  93-29571  Filed  12-2-93;  8:45  am) 
BHXINO  CODE  SOSS-et-M 


Notification  of  Extension  of  Filing 
Deadline 

This  is  to  give  nofice  that  the  deadline 
for  filing  applications  for  physical 
disaster  loans  as  a  result  of  the  Midwest 
floods  has  been  extended  an  additional 
30  days  to  December  15, 1993  for  all 
nine  states  that  had  counties 
Presidentially  declared  as  disaster  areas. 
Those  states  and  their  respective 
declaration  numbers  are: 

Illinois— 2662 

Iowa — 2661  » 

Kansas — 2669 
Minnesota — 2664 
Missouri — 2663 
Nebraska — 2667 
North  Dakota — 2670 
Soutn  Dakota — 2668 
W  isconsin — 2660 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  economic  injtiry  loans 
will  remain  as  previously  published  for 
each  state. 

(Catalog  of  Federal  Dcxnestic  Assistance 
Program  Nos.  59002  and  50008) 

Dated:  November  22, 1993. 

Bernard  Knlik, 

Assistant  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  93-29575  Filed  12-2-93;  8:45  am) 
BILLING  CODE  S02S-0t-M 


[Declaration  of  Diaastar  Loan  Area  *2669] 

Kansas;  Amendmant  *11;  Declaration 
of  DIssster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  October  29, 
1993,  to  include  Sheridan  and  Trego 
Counties  in  the  State  of  Kansas  as  a 
disaster  area  as  a  result  of  damages 
caused  by  flooding  and  severe  storms 
beginning  on  Jtine  28, 1993  and 
continuing  through  October  5, 1993. 

All  cotmties  contiguous  to  the  above- 
named  primary  counties  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  phjjsical  damage  is 
liecember  15, 1993, ‘and  for  economic 
injury  the  deadline  is  April  25, 1994. 

The  economic  injury  number  for 
Kansas  is  793500. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  November  23, 1993. 

Bernard  KuUk, 

Assistant  Administrator  for  Disaster 
AssistarKe. 

(FR  Doc.  93-29574  Piled  12-2-93;  8:45  am] 

BRUNO  CODE  WOS-OI-M 


Correction  to  Delegation  of  Authority 
No.  12-0,  Revision  3;  Redelegation  of 
Disaster  Assistance 

AGENCY:  Small  Business  Administration. 
ACTION:  Correction  to  Delegation  of 
Authority. 

SUMMARY:  This  document  corrects  an 
error  in  Delegation  of  Authority  No.  12- 
D  (Revision  3),  published  in  the  Federal 
Register  at  58  FR  57891  (October  27, 
1993).  The  increased  amotmt  of  disaster 
assistance  referred  to  therein  is  available 
for  disasters  occurring  on  or  after  April 
1, 1993,  not  on  or  before  April  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Deegan,  Director,  Office  of 
Operations,  Disaster  Assistance,  (202) 
205-6734. 

SUPPLEMENTARY  INFORMATION:  On 
October  27, 1993,  the  Small  Business 
Administration  (SBA)  published 
Delegation  of  Authority  No.  12-D, 
Revision  3  (Delegation  of  Authority), 
which  amended  the  delegation  of 
authority  governing  offices  within  the 
SBA  Office  of  Disaster  Assistance  to 
reflect,  inter  alia,  an  increase  in  the 
aggregate  amount  of  disaster  assistance 
available  to  a  single  borrower.  (58  FR 
57891) 

SBA  is  publishing  this  document  to 
correct  an  error  contained  in  the 
Delegation  of  Authority.  Specifically, 
the  fourth  sentence  of  the  Delegation  of 
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Av^piipity  incorrectly  states  that  the 
increase  in  the  aggregate  amount  of 
disaster  assistance  available  to  a  single 
borrower,  from  $500,000  to  $1,500,000, 
is  effective  for  disasters  occtirring  on  or 
before  April  1, 1993.  The  sentence 
should  read  as  follows: 

This  document  amends  that  delegation  to 
reflect  an  increase  in  the  aggregate  amount  of 
disaster  assistance  available  to  a  single 
borrower,  from  $500,000  to  $1,500,000,  for 
disasters  occurring  on  or  after  April  1, 1993. 

«  *  •  •  • 

Dated:  November  24, 1993. 

Ersldne  B.  Bowles, 

Administrator. 

IFR  Doc.  93-29672  Filed  12-2-93;  8:45  am) 
BtUMQ  CODE  Mas-Ol-M 


[License  No.  03/D3-0197] 

WestVen  Limited  Partnership;  Notice 
of  issuance  of  a  Smail  Business 
Investment  Company  License 

On  March  15, 1993,  a  notice  was 
published  in  the  Federal  Register  (58 
FR 13813)  stating  that  an  application 
had  been  filed  by  WestVen  Limited 
Partnership,  208  Capitol  Street,  Third 
Floor.  Charleston.  West  Virginia  25301, 
with  the  Small  Business  Administration 
(SBA)  piursuant  to  §  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102 
(1993))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Interested  parties  were  given  until 
close  of  business  April  14, 1993  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  €dl  other  pertinent  information.  SBA 
issued  License  No.  03/03-0197  on 
November  1, 1993,  to  WestVen  Limited 
Partnership  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  November  29, 1993. 

Charies  R.  Hertdierg, 

Associate  Administrator  for  Investment. 

(FR  Doc  93-29573  Filed  12-2-93;  8:45  am] 
NUJNQ  CODE  S02S-01-4I 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  Noise  Compatibility 
Pr^ram,  Melbourne  Regional  Airport, 
Melbourne,  FL 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Melbourne 
Airport  Authority  imder  the  provisions 
of  Title  I  of  the  Aviation  Safety  and 
Noise  Abatement  Act  of  1979  (Public 
Law  96-193)  and  14  CFR  part  150. 

These  findings  are  made  in  recognition 
of  the  description  of  Federal  and 
nonfaderal  responsibilities  in  Senate 
Report  No.  96-52  (1980).  On  June  30, 

1992,  the  FAA  determined  that  the 
noise  exposure  maps  submitted  by  the 
Melbourne  Airport  Au&ority  imder  part 
150  were  in  compliance*  with  applicable 
requirements.  On  October  22, 1993,  the 
Administrator  approved  the  Melbourne 
Regional  Airport  noise  compatibility 
program.  All  of  the  recommendations  of 
the  program  were  approved. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Melbourne 
Regional  Airport  noise  compatibility 
program  is  October  22, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tommy  J.  Pickering,  P.E.,  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office,  9677  Tradeport 
Drive,  Suite  130,  Orlando,  Florida 
32827-3596,  (407)  648-6583. 

Documents  reflectii^  this  FAA  action 
may  be  reviewed  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has  , ' 
given  its  overall  approval  to  the  noise  ' 
compatibility  pfbgram  for  Melbourne 
Regional  Alport,  effective  October  22. 

1993. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  “the  Acf”),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  persoimel. 
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Each  airport  noise  compatibiUty 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor. with  respect  to  which 
measure  should  be  recommended  for 
action.  The  FAA’s  approval  or 
disapproved  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act,  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
w'as  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  users, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150,  sec^on  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  firom  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Orlando,  Florida. 

The  Melbourne  Airport  Authority 
submitted  to  the  FAA  on  May  1, 1992, 
the  noise  exposure  maps,  descriptions. 
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and  other  documentation  produced 
during  the  noise  compatibility  planning 
study  conducted  from  October  2, 1991, 
through  April  19, 1993.  The  Melbourne 
Regional  Airport  noise  exposure  maps 
were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  Jime  30, 1992.  Notice 
of  this  determination  was  published  in 
the  Federal  Register  on  July  15, 1992. 

The  Melbourne  Regional  Airport 
study  contains  a  proposed  noise 
compatibility  program  compnsed  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 


of  study  completion  to  the  year  1997.  It 
was  requested  that  FAA  evaluate  and 
approve  this  material  as  a  noise 
compatibility  program  as  described  in 
section  104(b)  of  Uie  Act.  The  FAA 
began  its  review  of  the  program  on  April 
26, 1993,  and  was  required  by  a 
provision  of  the  Act  to  approve  or 
disapprove  the  program  within  180  days 
(other  than  the  use  of  new  flight 
procedures  for  noise  control).  Failure  to 
approve  or  disapprove  such  program 
within  the  180*day  period  shall  be 
deemed  to  be  an  approval  of  such 
program. 


The  submitted  program  contained 
twelve  (12)  proposed  actions  for  noise 
mitigation  on  and  off  the  airport.  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  Part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Administrator  effective 
October  22, 1993. 

Outright  approval  was  granted  for  all 
of  the  specific  program  elements.  The 
approval  action  was  for  the  following 
program  elements: 


Measure  and  Description 


NCP  Pages 
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Operational  Measures 


1.  Aircraft  pilots  conducting  missed  approach  training  on  Runway  9R  will  be  directed  to  begin  the 
missed  approach  turn  before  the  minimum  decision  height  at  a  minimum  distance  of  1/2  to  1  mile 
before  the  end  of  the  runway  and  then  continue  turning  to  a  220  degree  heading.  This  revised  pro¬ 
cedure  will  be  accomplished  through  agreements  between  the  Airport  and  Air  Traffic  Control  and 
notification  of  pilots  and  flight  training  schools.  FAA  Action:  Approved.  Any  agreement  reached  sub¬ 
ject  to  this  measure  shall  include  a  provision  that  the  full  ILS  approach  procedure  including  the  pub¬ 
lished  missed  approach  is  availcd)le  upon  the  request  of  the  pilot  in  command.  Use  of  this  proce¬ 
dure  should  place  most  of  the  flights  northwest  of  the  residential  area. 

2.  The  Runway  9L/27R  touch-and-go  flight  pattern  will  be  redefined  by  airport  rule  to  direct  aircraft  pi¬ 
lots  to  fly  “immediately  wesT  of  Wickham  Road  rather  than  “over“  the  road.  The  rule  will  indicate 
that  except  when  directed  by  air  traffic  control,  the  preferred  centerline  Is  Irrwnediateiy  west  of 
Wickham  Road.  To  Implement  this  procedure,  local  policies  will  be  developed,  appropriate  notices 
to  airmen  will  be  prepared,  and  advisory  letters  will  be  sent  to  flight  schools  operating  at  the  airport. 
FAA  Action:  Approved.  The  ATCT  has  advised  the  airport  operator  to  Implement  this  measure 
through  incorporation  Into  the  airport  rule.  Deviations  from  the  established  traffic  pattern  may  be  au¬ 
thorized  at  any  time  by  the  ATCT  for  reasons  of  safety  or  air  traffic  operations. 

3.  Pilots  of  general  aviation  propeller  aircraft  departing  on  Runway  27L  will  be  cleared  to  continue  on 
the  runway  heading  until  reacNng  the  western  end  of  the  runway  before  turning  to  the  south.  Al¬ 
though  this  will  not  compietety  avoid  aircraft  flyovers  of  Melbourne  VBIage,  a  residential  area.  It  will 
increase  their  altitude  over  the  area.  FAA  Action:  Approved. 

4.  A  number  of  communities  are  located  directly  adja^t  to  the  airport  boundaries  which  are  affected 
by  maintenance  engine  run-up  noise.  The  current  engirte  maintenartce  activity  at  the  airp^  occurs 
from  a  Grumman  Corporation  maintenance  facility  and  from  periodic  air  carrier  aircraft  rrraintenance 
following  mechanical  problems.  Two  new  nraintenarrce  facilities.  United  Express  and  Allied  Aviation, 
are  also  planning  to  locate  on  the  airport.  The  Melbourne  Airport  Autho^  wilt  construct  a  noise 
barrier  between  Runways  27L  and  27R  in  a  central  location  at  the  airport  A  run-up  apron  and  con¬ 
necting  taxiway  will  also  be  required.  The  barrier  vrin  meet  ail  FAR  Part  77  requirerifients  and  will 
not  obstruct  visibility  from  the  control  tower  to  any  existing  or  proposed  runways  or  taxiways.  FAA 
Action:  Approved. 

5.  Nighttime  engine  maintenance  mn-ups  are  currently  restricted  between  10  p.m.  and  7  a.m.  Run-up 
noise  was  frequerttiy  mentioned  as  a  problem  during  the  public  meetings.  To  reduce  the  noise  im¬ 
pact  from  this  activity,  the  Melbourne  Airport  Authority  wilt  modify  airport  rules  and  regulations  to  in¬ 
crease  the  time  of  restriction  to  between  9  p.m.  and  7  a.m.  as  a  voluntary  measure.  However,  night 
run-ups  due  to  an  emergency  or  other  circumstences  beyortd  the  control  of  the  mainter^nce  base 
could  occur  with  the  Authority's  approval.  FAA  Action:  Approved  as  a  voluntary  measure.  This 
modification  should  reduce  run-up  noise  to  the  nearesl.,pommunities  between  9  p.m.  and  10  p.m. 


Pgs.  36-37  and  63;  Exhibit  13;  Table 
10;  and  Appendix  VIII. 


Pgs.  39-40  and  63;  Exhibit  14;  Table 
10;  and  Appendix  Vltl. 


Pgs.  36  end  63;  Appendix  Vlli;  arKl 
Table  10. 


Pgs.  40-47  and  63-64;  Exhibits  14A 
and  14B;  Tables  6A  a^  10;  cmd  Ap¬ 
pendix  IX. 


Pgs.  38,  46,  and  63;  and  Table  10. 


Land  Use  Measures 


.  1.  It  is  recorrunended  that  an  airport  overlay  zone  be  established  by  ordinance  by  Brevard  County  Pgs.  56,  and  68;  Exhibits  15  and  16; 
and  the  Cities  of  Meibourrte  ar^  West  Melbourne.  The  overlay  zones  would  basically  irtdude  the  arKl  Table  10. 
areas  shown  as  flight  corridor  limits  on  Exhibits  15  and  16  In  the  Noise  Compatibility  Program  docu¬ 
ment.  However,  each  political  entity  would  use  existing  ktentifiable  features  such  as  roads  or  politi¬ 
cal  boundaries  to  dearly  define  the  overlay  zone  boundaries.  This  overlay  zoning  will  define  the 
areas  of  applicability  for  the  airport  related  rioise  control  measures.  FAA’ Action:  Approved.  . 
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MMMire  and  OMCripOon 
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It  is  raconuaended  ttat  the  zoning  and  land  use  measures  for  Brevard  County  and  the  Cities  of 
MettxMjmgand  West  MeRxxime  be  modHed  to  incorporate  the  land  use  compatibiiity  strategies  de¬ 
veloped  in  the  Part  tSO  Program  to  reduce  aircraft-raiaiBd  noise  knpacte.  To  address  afeport  noise 
which  Is  objecdOTMdJts  (oeome  residerris  outside  the  66  ONL  contour,  the  study  a^  Indudes  Flor¬ 
ida  Department  of  Transportation  Mrpoit  Corrrpallble  Und  Use  Quidoiines  to  augment  the  FAA 
FAR  Part  ISO  CompaSUs  Land  Use  QuidsHnes.  This  meaauro  includes  building  codes  to  require 
that  an  new  buildings  or  rosidenliai  stnictuies  constructed  wMhin  the  aiicraflmoise  impacted  areas 
be  buM  and  insutated  to  meat  certain  erdertor  to  interior  noiae  level  reductiorra.  In  the  residential 
area  located  rtrectly  east  at  the  airport  the  zoning  of  vacant  tracks  of  land  to  commerctat  would  be 
considered  for  requests  made  by  property  owners  or  developers  for  those  lands  currently  adjacent 
to  commercial  acSvfiy.  For  vacant  lots  within  the  Interior  residential  areas,  zoning  for  residentiai 
uses  of  a  higher  den^  than  those  cuRenOy  zoned  would  not  be  approved  and  development  would 
be  Hmitad  to  low  density  residential  infill  or  aviation  cosnpalble  developmant  Vacant  teat  west  of 
the  airport  inside  the  corridor  whidi  b  zoned  for  reeidentM  use  has  access  only  through  resi¬ 
dential  areas.  Therefore,  thb  land  would  not  be  rezoned  to  industrial  unless  these  access  restric¬ 
tions  were  eliminated.  If  these  constrainte  cannot  be  eliminated,  th«fi  the  transfer  of  development 
righte  wm  be  considered.  FAA  Action;  Approved. 

It  te  recommended  that  the  disclosure  of  noise  bvels  or  locations  of  flight  corridors  to  prospeedve 
buyers  of  property  near  the  airport  be  accomplished  by  sending  a  letter  containing  noise-rebted  In¬ 
formation  to  ail  real  estate  brokers  operating  within  the  flight  corridor  area.  A  list  of  brokers  operat¬ 
ing  within  tie  greater  Meibouma  ama  wfll  be  obtained  from  tie  State  Board  ot  ReaNors.  It  wouki 
then  be  the  responsMMy  of  tie  brokers  to  notify  prospectve  proper^  owners  of  tie  poeotollly  c4 
aircraft  flyovers  and  related  noise.  These  notses  can  be  effectiva  bi  charmeiing  noise  sensMive  indi¬ 
viduals  away  from  high  noise  areas.  FAA  Actkm:  Approved.  Thb  measure  would  alert  potential  oo- 
cupanb  to  the  existence  of  the  airport  and  Be  related  nobe  bveb  on  homes  In  airport  Impact  area. 

It  b  recommended  that  appHcabb  local  govemroenb  require  navigational  easemenb  for  new  de¬ 
velopment  within  the  designated  flight  corridor  as  part  of  tie  currant  zoning  and  site  plan  approval 
process.  An  easement  to  provide  a  right  of  flight  and  a  rt^  which  allows  atrctat  to  roaka  nobe 
ovsr  the  land  or  prewBit  tie  contnuatton  of  unpntoclad  noiaa  aanailive  usas  on  tto  property  wortd 
be  secured  by  tie  locst  gouemmsrts  and  proUdad  to  tra  Abport  Autioitly.  Thb  measure  wi  be  ef¬ 
fective  in  reducing  future  noise  confUcb  raetiHng  from  future  incompalkib  deveiopmont  FAA  Ao- 


Pgs.  48,  S6-68,  and  68;  and  Tables  7. 
8.  and  10. 


Pgs.  54,  58.  and  68;  Exhibits  15  and  16; 
Table  10;  and  Appendix  Vill. 


Pgs.  54,  se,  and  66;  Exhibits  15  and  16; 
Tdbb  10;  and  Appendix  VI. 


tion:  Approved. 

5.  It  b  recommended  that  applicable  local  govsnwnsnCs,  aa  an  option  for  minimizing  future  incompal- 
ibb  development,  consider  the  transfer  ot  devetopmant  righto  on  a  case  by  case  besb  as  part  of 
the  current  zoning  and  site  plan  approval  process.  The  transfer  of  davetopmeni  rights  to  defined  as 
the  transfer  of  development  righb  from  areas  that  are  currently  undeveloped  wthin  a  notoe  impact 

-  area  but  has  airaady  received  tocompeflbto  land  use  development  fights  to  tocations  outside  the 
noise  impact  area.  FAA  Action;  Appro^. 

6.  It  b  recommended  that  local  governments  notify  the  Malboutrte  Airport  Authority  of  appiicalions  for 
development  or  changes  in  land  use  or  zontog  and  hearing  dates  O-e.,  site  plan  apfMnovtoa,  rezorv- 
ing,  subdMsion  appfiastions)  within  the  notoe  contour  and  the  flight  corridor  areas.  Thb  will  aflow 
the  Airport  Auiho^  to  provide  Input  regardirtg  possible  incompidibb  uses  of  toture  development 
FAA  Action:  Approv^. 

7.  The  Melboume  Airport  Authority  wiH  purchase  incoropatibb  residential  proper^  located  within  the 

65  DNL  contour  when  Federal  funding  b  avatabla  Aitor  purchase,  the  Airport  Authority  v4l  either 
remove  the  incompatible  structure  or  salt  the  property  with  iravigation  easemenb  inckided  in  the 
property  deed.  FAA  Action:  Approved.  Acquisition  of  these  propertiee  and  retocation  of  resldenb 
are  governed  by  regulations  issued  under  ttra  provisions  of  the  Unifonn  Relocation  Assistance  Act 
(49  CFR  part  24) _  _ 


Pgs,  58.  Md  66;  Exhibite  15  and  16; 
and  Tabia  10. 


Pgs.  58  and  68;  Erdiibib  15  wtd  16;  and 
T^ia 


Pgs.  55.  58.  and  68;  end  Table  10. 


These  detenninations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  October  22. 
1993.  The  Record  of  Approval,  as  well 
as  other  evaluation  materials  and  the 
documents  comprising  the  submittal, 
are  availaUe  for  review  at  the  FAA 
office  listed  above  and  at  die 
administrative  offices  of  the  Melboume 
Airport  Authority. 

Issued  in  Orlando,  Florida  on  November  9, 
1993. 

W.  Dean  Stringer, 

Acting  Manager,  Orlando  Airports  District 
Office. 

[FR  Doc  93-29595  Filed  12-2-93;  8:45  am] 
BILUNO  CODE 


Receipt  of  Hoiee  ContpatlbNity 
Progrmn  and  Request  for  Review 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 

~~  . .  ■■  ■  '■  "■'■w - 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA>  announces  that  H 
is  reviewing  a  propos^  noise 
compatibil^  program  that  was 
submitted  for  Seattle-Tacoma 
International  Airport  imder  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pubhc  Law  96-193)  (hereinafter 
referred  to  as  “the  Act")  and  14  CTR 
Part  150  by  The  Port  of  Seattle.  This 
program  was  submitted  subsequent  to  a 
determination  by  FAA  that  associated 


noise  exposure  maps  submitted  under 
14  CFR  Part  150  for  Seattle-Tacoma 
International  Airport  were  in 
compliance  with  applicable 
requirements  effective  April  15, 1993. 
The  proposed  noise  compatibility 
program  wiD  be  approved  or 
disapproved  on  or  before  May  18, 1994. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA *8  review  of  the  noise  compatibility 
program  is  November  19, 1993.  The 
public  comment  period  ends  January  21, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Ossenkop,  FAA.  Airports 
Division,  ANM-611, 1601  Und  Avenue, 
SW.,  Renton.  Washington,  98055-4056. 


Federal  Register  /  Vol.  5ft;  No.  231  /  Friday,  December  3,  1993  /  Notices 


64023 


Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  Seattle- 
Tacoma  International  Airport  which 
will  be  approved  or  disapproved  on  or 
before  May  18, 1994.  This  notice  also 
annoimces  the  aVailabiUty  of  this 
program  for  pubhc  review  and 
comment. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  has 
been  found  by  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Regulation  (FAR)  part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  formally  received  the 
noise  compatibiUty  program  for  Seattle- 
Tacoma  International  Airport  effective 
on  November  19, 1993. 

It  was  requested  that  the  FAA  review 
this  material  and  that  the  noise 
mitigation  measures,  to  be  implemented 
jointly  by  the  airport  and  s\irroimding 
commimities,  be  approved  as  a  noise 
compatibiUty  program  imder  section 
104(b)  of  the  Act.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibiUty 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapprove  of  the  program.  The  formal 
review  period,  Umited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  May  18, 1994. 

The  FAA’s  detailed  evaluation  wrill  be 
conducted  under  the  provisions  of  14 
CFR  Peirt  150,  paragraph  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  6ure  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  the  local  land  use 
authorities,  wiU  be  considered  by  the 
FAA  to  the  extent  practicable.  Copies  of 
the  noise  exposure  maps,  the  FAA’s 
evaluation  of  the  maps,  and  the 


proposed  noise  compatibiUty  program 
are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration, 
Independence  Avenue,  SW.,  room 
615,  Washington,  DC. 

Federal  Aviation  Administration, 
Airports  Division,  ANM-600, 1601 
Lind  Avenue,  SW.,  Renton, 
Washington,  98055—4056. 
Seattle-Tacoma  International  Airport, 
Seattle,  Washington. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Renton,  Washington,  November 
19, 1993. 

David  A.  Field, 

Acting  Manager,  Airports  Division,  ANM-600, 
Northwest  Mountain  Region. 

(FR  Doc.  93-29586  Filed  12-2-93;  8:45  am) 
BILUNQ  CODE  4910-13-M 


UNITED  STATES  INFORMATION 
AGENCY 

The  Edmund  S.  Muskie  Fellowship 
Program 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Request  for  proposals. 

SUMMARY:  The  United  States  Information 
Agency  (USIA)  annoimces  opportimities 
in  two  categories  for  regionally  and 
professionally  accredited  U.S. 
institutions  offering  degrees  and 
executive  education  programs  at  the 
master’s  level  in  business 
administration,  economics,  law,  public 
administration,  pre-academic,  or 
EngUsh  as  a  Second  Language  (ESL) 
programs,  to  host  graduate  students 
from  Armenia,  Azerbaijan*,  Belarus, 
Estonia,  Georgia,  Kazakhstan,  Kyrgyzia, 
Latvia,  Lithuania,  Moldova,  the  Russian 
Federation,  Tajikistan,  Turkmenistan, 
Ukraine,  or  Uzbekistan  for  degree, 
certificate,  non-degree,  of  professional 
development  programs  imder  the 
auspices  of  the  1994  Edmund  S.  Muskie 
Fellowship  Program. 

Opportunities  are  available  in  two 
categories  of  programs: 

Category  A:  U.S.  host  institutions  for 
Muskie  Fellows  for  one  or  two  year 


*  Please  note:  Programs  with  Azerbaijan  are 
subject  to  restrictions  of  section  907  of  the  Freedom 
Support  Act:  Employees  of  the  Government  of 
Azerbaijan  or  any  of  its  instrumentalities  are 
excluded  from  participation,  and  no  U.S. 
participant  overseas  may  work  for  the  Government 
of  Azerbaijan  or  any  of  its  instrumentalities.  In 
addition,  the  Government  of  Azerbaijan  and/or  its 
instrumentalities  %vill  have  no  control  in  the  actual 
selection  of  participants. 


•degree,  certificate,  or  professional 
development  programs  in  business 
administration,  economics,  law,  or 
public  administration.  Priority  will  be 
given  to  institutions  which  can  provide 
academic  guidance  and  professional 
development  support  to  Fellows  and 
which  have  experience  working  with 
international  students. 

U.S.  institutions  currently  hosting 
1993  Muskie  Fellows  in  degree, 
certificate,  or  professional  development 
programs  that  wish  to  receive  Fellows 
ag£un  in  1994  in  the  same  field  of  study 
will  not  be  required  to  complete  the 
institutional  appUcation  for  Category  A 
providing  the  academic  program, 
support  services^  and  cost-sharing 
remain  consisfeqf^ith  current  levels. 
Current  host  instithtions  must 
demonstrate  intent  to  receive  1994 
Fellows  in  the  same  field(s)  through  a 
separate  process  outlined  below. 

Current  host  institutions  that  wish  to 
host  Fellows  in  a  different  field  must 
submit  a  full  appUcation  for  Category  A 
to  be  eligible  to  receive  students  in  that 
discipline. 

Cateogry  B:  U.S.  host  institutions 
providing  pre-academic  and/or  ESL 
programs  for  five  or  more  Muskie 
Fellows.  Pre-academic  orientation 
programs,  generally  occurring  in  the 
summer,  should  last  from  th^  to  four 
weeks  in  length  and  include  academic 
and  cultural  components  to  assist  the 
Fellows  in  their  adjustment  to  the  U.S. 
and  in  their  specific  academic  field  of 
study,  ESL  programs,  generally 
occurring  in  the  summer,  should  be 
from  four  to  twelve  weeks  and  be 
tailored  to  different  language  skill 
levels.  Institutions  applying  to  host 
Fellows  xmder  Category  A  which  would 
also  like  to  provide  ESL  or  pre-academic 
programs  for  fewer  than  five  Fellows 
need  not  submit  a  separate  appUcation 
for  Category  B.  All  institutions  applying 
to  host  five  or  more  Fellows  for  ESL  or 
pre-academic  training  must  complete  an 
appUcation  and  budget  for  Category  B. 

Each  category  has  separate  conditions 
and  requirements,  which  are  stated  in 
this  aimouncement.  It  is  the 
responsibility  of  each  institution  to 
complete  the  appropriate  appUcation 
material. 

DATES:  Deadline  for  Proposals: 
Completed  applications  must  be 
received  at  the  appropriate  office  (listed 
below)  by  5  p.m.  Astern  Standard 
Time,  on  Friday,  January  28, 1994. 
Faxed  documents  will  not  be  accepted, 
nor  will  dociunents  postmarked  on 
January  28, 1994,  but  received  at  a  later 
date.  It  is  the  responsibiUty  of  each 
appUcant  to  ensure  that  proposals  are 
received  by  the  above  deadline. 
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ADOOEjTOS:  The  original  and  three 
codies  of  the  proposal  diould  be 
submitted  by  the  deadline  and 
addressed  arfollows: 

For  Degree  and  Non-Degree  Programs 
in  Business  Administration  and  for 
Two-Year  Degree  Programs  in  Public 
Administration:  The  Edmund  S.  Muskie 
Fellowship  Program,  c/o  ACTR/ 

ACCELS,  1776  Massadiusetts  Avenue, 
NW.,  suite  700,  Washington,  DC  20036. 

For  Degree,  Non-Degrw  and 
Certificate  Programs  in  Economics:  The 
Edmund  S.  Muskie  Program,  do  BREX. 
1616  H  Street,  NW.,  Washington,  DC 
20006. 

For  Degree  Programs  in  Law  and  for 
One-Year  Programs  in  Public 
Administration:  The  Edmund  S.  Muskie 
Fellowship  Program,  do  The  Soros 
Foimdation,  888  Sevmith  Avenue,  suite 
1901,  New  York,  NY  10106. 

For  Professional  Development 
Programs  in  Business  Administration, 
Economics,  Law,  or  Public 
Administration:  The  Edmund  S.  Muskie 
Fellowship  Program,  do  The  bistitute  of 
International  Education,  809  Ihrited 
Nations  Plaza.  New  YoA,  NY  10017- 
3580,  Attn:  Kfautha  Loerice. 

Apphcations  for  Category  B  dbonld  be 
sent  to  one  of  die  «d)ove  institutions. 
Instituticms  competing  in  both 
categories  should  indite  that 
infimnation  on  the  appUcatimi  forms. 

FOR  FURTHER  fftFORMATION  CONTACT; 
Interested  U.S.  institutions  diould  write 
ACTR/ACCELS,  BE,  IREX,  or  the  Soros 
Foundation  to  request  application 
packets,  which  include  g^delines  and 
award  criteria.  Ted  Kniker,  202-250- 
0525. 

SUPPLEMENTARY  INFORMATION:  The 
Edmund  S.  Muskie  Program  is 
administered  by  USIA  through  grants  to 
the  following  organizations:  The 
American  Coun^  of  Teachers  of 
Russian/American  Council  for 
Collaboration  in  Education  and 
Language  Study  (ACTR/ACCELS),  the 
Institute  of  International  Education  (BE), 
the  International  Researdi  &  Exchanges 
Board  (IREX).  and  the  Soros 
Foimdation.  Under  these  grants  ACTR/ 
ACCELS,  BE.  IREX,  and  the  Soros 
Foundation  are  responsible  for  the 
recruitment,  selection,  academic 
placement,  and  monitoring  of  Fellows. 

Overall  authority  for  this  program  is 
contained  in  the  Mutual  Educational 
and  Cultural  Exchange  Act  of  1961,  as 
amended,  Public  Law  87—256 
(Fnlbright-Hays  Act).  The  purpose  of  the 
Act  is  "to  enable  the  Government  of  die 
Lhiited  States  to  increase  mutual 
imderstandii^  between  the  people  of 
the  United  States  and  people  of  other 
countries  by  means  of  educational  and 


cultural  exidiange,  to  strengthen  the  ties 
which  tmite  us  with  other  nations  by 
demonstrating  the  educational  and 
cultural  inter^ts,  developments,  and 
achievements  of  the  peoj^e  of  the 
United  States  and  otW  nations  *  *  * 
and  thus  assist  in  the  development  of 
fiiendly,  sympathetic,  and  peaceful 
relations  between  the  Unit^  States  and 
other  countries  the  world."  Pursuant 
to  the  Bureau  of  Educational  and 
Cultmal  Afiairs  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
represmitative  of  the  diversity  of  the 
American  political,  social  and  cultural 
life.  Programs  shall  also  "maintain  their 
scholarly  integrity  and  shall  meet  the 
highest  standards  of  academic 
excellence  or  artistic  achievement." 

Program  Overview 

The  Edmuikl  S.  Muskie  Program  was 
established  in  Fiscal  Year  1992  to 
promote  democratic  and  economic 
development  in  Armenia,  Azerbaijan,* 
Belarus;  Ertonia,  Georgia,  Kazakhstan. 
Kyrgyzia  Latvia,  Lithuania,  Moldova, 
the  Russian  Federation,  Tajikistan, 
TurkmenistffiD,  Ukrabie,  and  Uahekistan. 
It  is  an  academic  program  providing 
graduate  level  instru^on  in  bu^ess 
administration,  economics,  law,  and 
public  administration  along  with 
exposure  to  the  concepts  of  maricet 
ecoQomif»  and  democratic  principles.  A 
professional  affiliation  experience  and 
networking  opportimities  are  major 
program  componmits. 

Fellows  are  identified  tlurough  a 
merit-based,  open  competition  and  a 
rigorous  selection  process  implemented 
by  ACTR/ACCELS.  BE.  IREX,  and  Bie 
Soros  Foundation,  in  conjunction  with 
USIA,  professional  associations,  and 
U.S.  feculty  £rom  the  four  academic 
fields.  Semi-finaKsts  in  all  disciplines 
will  take  ffie  Test  of  English  as  a  Foreign 
Lanpmge  (TOEFL).  Candidates  for 
degree  programs  in  business 
administration  will  take  the  Graduate 
Managemmt  Admission  Test  (GMAT), 
and  candidates  for  degree  programs^in 
economics  will  take  the  GraduatA' 
Record  Examination  (GRE).  Candidates 
for  the  law  program  must  havetm 
vmdergraduate  law  degree  from  their 
home  country.  Fellows  are  matdbed 
with  imiveislties  by  academic  interest 
and  need. 

To  be  eligible  for  a  Muslde 
Fellowship,  applicants  must  be  citizens 
of  one  of  tne  ^een  countries  targeted 
by  the  Program,  have  successfully 
completed  an  undergraduate  program, 
be  proficient  in  spoken  and  written 
En^sh  at  the  time  application, 
demonstrate  professional  aptitude  and 
leadership  potential  in  the  field  of 


specialization,  and  be  under  the  age  of 
40.  Ap^cants  for  professicHoal 
development  programs  must  have  a 
minimum  of  three  years  relevant  work 
experience  in  addition  to  an 
vmdergraduate  de^ee.  Individuals 
currently,  enrolled  in  academic 
programs  in  the  U.S..  pmsons  wmrlung 
or  earning  a  living  in  the  United  States, 
spouses  of  U.S.  citizens,  or  individuals 
who  have  applied  fm  an  immigrant  visa 
or  political  asylum  to  any  country  are 
not  eligible  for  the  Muslde  Program. 
Muslde  Fellows,  under  the  terms  of  the 
gmnt  and  vmder  the  laws  governing  the 
student  visa  re^iired  for  participation 
in  the  Program,  must  return  to  their 
home  country  for  a  period  of  at  least  two 
years  immediately  upon  completion  of 
the  acadfemic  program  and  internship. 

No  financial  oi  administrative  suppeat 
or  provision  is  made  for  dependents 
vmder  the  Muskie  Program. 

Muskie  Fellows  receive  scholarships 
for  international  transportation, 
domestic  transportatiem  within  the 
United  States,  stipmid.  health  insurance, 
full  or  partial  tuition,  ro«n/bomd,  and 
other  expenses. 

Currently  145  students  are  enrolled  at 
U.S.  institutions  under  the  auspices  of 
the  1993  Muskie  Pro^m. 
Approximately  140  Fellows  will  be 
seized  for  participation  in  the  1994 
Muskie  Program. 

Program  Guidelines 
Category  A 

The  Muskie  Fellow^p  comprises  the 
degree,  non-degree,  certificate,  and 
professional  devek^ment  programs 
outlined  b^ow.  Fellows  will  enter  U.S. 
graduate  studies  in  the  1994  fell 
semester. 

Degree,  Non-Degree,  and  Certificate 
t  Programs 

In  gmieral,  Frilows  with  degree 
awu^  in  business  administration  and 
economics  should  take  pert  in  two-year 
academic  programs  leading  to  the 
degree  of  Masters  of  Business 
AdministratioR  (MBA)  or  Master  of  Aits 
(MA),  respectively.  Internships  should 
take  place  during  the  summer  between 
the  first  and  second  years  of  study.  All 
programs  in  law  must  lead  to  the  Master 
of  I^ws  (LLM)  degree.  Fellows  with 
awards  in  law  genonlly  participate  in 
nine-month  LLM  programs  followed  by 
a  three-month  intmn^p;  however, 
longer  LLM  programs  are  also 
admissive.  Fellows  with  d^ree  awmds 
in  public  administration  should  take 
part  in  (me-  cv  two-year  programs 
feeding  to  the  Masters  of  Public 
Administratifm  (MPA)  or  Mastm  of  Arts 
(MA)  degree.  In  some  cases,  certificates 
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may  be  awarded  instead  of  degrees. 
Muskie  Fellows  may  also  participate  in 
non-degree  graduate  study  programs, 
with  the  exception  of  those  Fellows 
studying  Law.  Three-month  internships 
should  take  place  during  the  summer  of 
1995,  after  (me  year  of  academic  study. 

Professional  Development  Programs 

The  Professional  Development  awards 
are  specifically  designed  for  mid-career 
professionals  with  at  leagt  tluee  years 
substantive  work  experience  prior  to 
application.  The  non-degree  programs 
in  business  administration,  economics, 
and  public  administration  generally 
include  two  semesters  of  tailored 
academic  study  at  the  graduate  level, 
followed  by  up  to  three  months  of 
practical  training.  The  law  program  for 
mid-career  professionals  should  lead  to 
the  LLM  degree  with  up  to  three  months 
of  practical  training  after  the  period  of 
academic  study. 

Program  Requirements  and  Review 
Criteria 

U.S.  institutions  may  apply  to  receive 
Fellows  individually  or  in  groups  of  two 
to  ten  people  representing  one  or  any 
combination  of  the  four  cfisciplines. 

Host  institutions  for  1994  Muskie 
Fellows  will  be  selected  by  ACTR/ 
ACCELS,  nE.  IREX,  the  Soros 
Foundation,  and  USIA.  based  on  the 
following  criteria: 

a.  Strength  of  academic  program — 
Academic  rigor  and  demonstrated 
capacity  to  meetparti(dpant  needs. 

D.  Track  recmrtf— Experimice  working 
with  and  providing  a  mil  range  of 
support  services  for  international 
students. 

c.  Professional  support — ^Ability  to 
facilitate  professioncd  affiliations  and 
internships. 

d.  Academic  support — Capacity  to 
assign  a  faculty  advisor  and  a  Muskie 
Program  coordinator  to  provide 
academic  guidance,  logistical  support, 
and  assistance  in  arranging  enrichment 
activities. 

e.  Cost-eKeciiveness — ^Ability  to 
provide  a  high  quality  program  for 
lowest  costs.  A  key  measure  of  cost- 
effectiveness  is  the  host  institution’s 
program  cost  per  Fellow.  The  Agency 
also  reviews  the  ratio  of  cost-sharing  to 
program  costs  exhibited  through  su^ 
means  as  tuition  scholarships, 
fellowships,  cht  reducod  room  and  board 
expenses. 

t.  Geographic  divwsity — ^The  Agency 
seeks  to  achieve  maximum  geographic 
diversity  in  the  selection  of  host 
institutions. 

g.  Evaluation  plan — ^Proposals  should 
outline  methods  for  monitoring  the 
academic  progress  and  integration  of 


Fellows  into  the  campus  and 
commimity. 

h.  Adherence  of  proposed  activities  to 
the  criteria  outlined  alwve  and  the  goals 
of  the  Edmund  S.  Muskie  Fellowship 
Program. 

Institutions  receiving  two  or  more 
Fellows  are  encouraged  to  provide 
commensurate  (x>st-sharing  for  sucdi 
groups.  Institutions  applying  to  host 
Fellows  for  degree,  certificate,  or 
professional  development  programs, 
that  would  also  like  to  proride  ESL  or 
pre-academic  programs  for  fewer  than 
five  Fellows  need  not  submit  a  separate 
application  for  Category  B. 

The  academic  interests  and 
professional  needs  of  candidates 
selected  as  Fellows  will  be  considered 
in  the  final  designation  of  U.S.  host 
institutions. 

Proposals  must  be  submitted  to 
ACTR/ ACCELS.  BE,  IREX,  or  the  Soros 
Foundation,  according  to  discipline  and 
t}rpe  of  program  (degree,  non-degree,  or 
professional  development),  as  Indicated 
above. 

Current  Host  Institutions 

Institutions  (oirrently  hosting  Fellows 
imder  the  1993  Program  are  eligible  to 
receive  students  in  1994.  In  order  to 
apply  to  host  Fellows  in  the  same 
field(s),  universities  must  submit  a  letter 
confirming  that  the  academic  program, 
professional  and  enrichment  support, 
and  adherence  to  other  grant 
requirements  will,  at  a  minimum, 
remain  consistent  with  caurent  levels. 
The  letter  must  also  indicate  the  desired 
number  of  Fellows  to  be  hosted,  the 
t3rpe  of  program  in  whicdi  they  will  be 
placed  (degree,  ncm-degree,  or 
professional  development),  the  name  of 
the  Muskie  c:(X>rdinat(»r,  and  the  amount 
of  cost-sharing  provided  for  each 
Fellow,  adjusted  as  needed  for  1994-95 
costs.  Current  host  institutions  need  to 
contact  the  appropriate  organization  f(» 
the  required  budget  wmksheet  that  must 
be  submitted  along  with  the  letter. 
Letters  must  be  received  by.the  contact 
orga^zation  by  January  28, 1994. 

Category  B 

U.S.  institutions  interested  in  hosting 
five  or  more  Fellows  for  pre-academic  or 
ESL  programs  should  apply  imder 
Category  B.  Pre-academic  programs 
should  be  designed- to  assist  Fellows  in 
their  adjustment  to  the  U.S.  and 
generally  should  last  three  to  four  weeks 
in  length.  Institutions  may  apply  to  host 
Fellows  in  pre-academic  programs 
specifically  designed  to  prepare 
international  students  for  graduate 
study  in  business  administration, 
economics,  law,  or  public 
administration  in  the  U.S.,  or  may  apply 


td  place  Fellows  in  programs  that  ofiEer 
a  more  general  introduction  to  the  U.S. 
educational  system  and  American 
(nilture.  Coursework  may  include  U.S. 
instructional  methods,  research 
teidmiques.  grading  systems,  facnilty- 
student  relations,  computer  skills,  and 
basic  conc»pts  and  terms  related  to  the 
disciplines.  The  programs  may  also 
include  leiriues  and  information  on 
such  topics  as  the  U.S.  system  of 
government,  U.S.  economic  institutions 
and  structure,  minorities  and  society, 
the  U.S.  media,  and  U.S.  culture. 

ESL  programs  should  last  horn  four  to 
twelve  weeks  in  length  and  should 
allow  for  different  levels  of  language 
proficiency.  Thw  ^ould  help  Fellows 
attain  sufficient  lev^s  of  English 
language  proficiency  to  begin  graduate- 
level  study  in  the  U.S.  Fellows  will 
participate  in  ESL  programs  during  the 
summer  of  1994. 

Program  Requirements  and  Review 
Criteria 

U.S.  institutions  may  apply  to  receive 
five  or  more  Fellows  representing  one  or 
any  combination  of  the  fcHir  disciplines. 
Host  U.S.  institutions  for  1994  Muskie 
pre-academic  and  ESL  programs  Drill  be 
selected  by  ACTR/ACCELS,  BE,  IREX, 
the  Soros  Foundation,  and  USIA  based 
on  the  following  criteria: 

a.  Strength  of  academic  program — 
Academic  rigor  and  demonstrated 
capacity  to  meet  participant  needs. 

b.  Track  record — E^merience  working 
with  and  providing  a  mil  range  of 
support  services  for  international 
students. 

c.  Cost-efiecriveness — ^Ability  to 
provide  a  high  quality  program  for 
lowest  costs.  A  key  measure  of  cost- 
efiectiveness  is  the  host  institution’s 
program  exist  per  FeUow.  The  Agency 
also  reviews  the  ratio  of  cost-sharing  to 
program  costs  exhibited  through  sucdi 
means  as  tuition  scdiolarships, 
fellowships,  or  reduced  room  and  board 
expenses. 

d.  Geographic  diversity — ^The  Agency 
seeks  to  achieve  maximum  geographic 
diversity  in  the  seletrion  of  host 
institutions. 

e.  Evaluation  plan — Proposals  should 
outline  methods  for  the  evaluation  of 
pre-academic  or  ESL  program  success. 

f.  Adherence  of  proposed  activities  to 
the  criteria  outlined  above  and  the  goals 
of  the  Edmund  S.  Muskie  Fellow'ship 
Program. 

Proposals  must  be  submitted  to 
ACTR/ACCELS,  BE,  IREX,  or  the  Soros 
Foimdation,  atxording  to  discipline  and 
type  of  program  as  indicated  i^ove. 
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Agedby  Cost  Sharing  Guidelines  (All 
Categories) 

U.S.  institutions  hosting  Muskie 
Fellows  are  strongly  encoviraged  to 
provide  cost-sharing  for  tuition  and/or 
room  and  board  expenses,  so  that 
greater  numbers  of  students  may  take 
part  in  the  program.  Cost  sharing  may 
also  be  in  the  form  of  direct  program 
and  participant  costs.  Indirect  and 
administrative  costs  will  not  be 
considered  allowable  cost-sharing  items, 
nor  will  these  costs  be  covered  by  the 
Muskie  program.  The  basis  for 
determining  the  value  of  cash  and 
inkind  contributions  must  be  in 
accordance  with  OMB  Circular  A-110, 
Attachment  E — Cost  Sharing  and 
Matching  and  should  be  described  in 
the  proposal.  In  the  event  the  Recipient 
does  not  provide  the  minimum  amotmt 
of  cost  sharing  as  stipulated  in  the 
Recipient’s  budget,  ^e  Agency’s 
contribution  will  be  reduced  in 
proportion  to  the  Recipient’s 
contribution. 

Preference  will  be  given  to 
institutions  that  provide  cost-sharing  on 
direct  participant  costs.  While  the 
Agency  strongly  encourages  cost¬ 
sharing,  it  is  not  a  reqmrement. 
Applicants  imable  to  oBer  cost-sharing 
are  eligible  to  apply. 

Application  Disclaimer  (All  Categories) 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA,  ACTR/ACCELS, 
RE,  IREX,  or  Soros  Foimdation 
representative.  Explanatory  information 
provided  by  USIA,  ACTR/ACCELS.  HE, 
IREX,  or  the  Soros  Foundation  that 
contradicts  published  language  will  not 
constitute  an  award  commitment  on  the 
part  of  the  Government  or  the 
implementing  organization.  Final 
awards  cannot  be  made  until  funds  have 
been  fully  appropriated  by  Congress, 
allocated,  and  committed  through 
internal  USIA  procedures. 

Notification 

Applications  will  be  notified  in 
writing  of  the  results  of  the  review 
process  on  or  about  April  15, 1994. 

Final  placement  of  students  at 
institutions  is  subject  to  the  specific 
academic  interests  and  needs  of 
individuals  selected  as  Muskie  Fellows. 

Please  note:  Under  both  Category  A 
and  B,  USIA  retains  the  right  to 
determine  final  selection  decisions  with 
regard  to  the  competition  for 
institutions  to  host  Muskie  Fellows.  The 
Agency  also  reserves  the  right  to 
determine  final  placement  decisions. 


Options  for  Renewal 

Subject  to  the  availability  of  funding 
and  the  satisfactory  performance  of  host 
institutions,  USIA,  on  behalf  of  the 
Muskie  Fellowship  Program,  may  invite 
grantee  organizations  to  submit 
proposals  for  renewal  of  awards. 

Dated:  November  29. 1993. 

Barry  Fuhon, 

Acting  Associate  Director.  Bureau  of 
Educational  and  Cultural  Affairs. 

IFR  Doc.  93-29557  Filed  12-2-93;  8:45  ami 
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International  Creative  Arts  Exchanges 
for  Public  and  Private  Non-Profit 
Organizations 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Request  for  proposal. 

SUMMARY:  'The  Creative  Arts  Exchanges 
Division  (E/DE)  of  the  U.S.  Information 
Agency’s  (USIA)  Office  of  Arts  America 
annotmces  a  program  of  awards  to 
private,  non-profit  organizations  to 
support  projects  for  artists  and  arts 
administrators.  These  will  consist  of 
residencies  and/or  study  tours  in  which 
artists  from  the  United  States  and  other 
coimtries  work  and  learn  together. 
Interested  applicants  are  invited  to 
request  and  read  the  complete  Federal 
Register  annoimcement  before 
submitting  their  proposals. 

DATES:  This  action  is  effective  from  the 
publication  date  of  this  notice  through 
February  28, 1994,  for  projects  whose 
activities  will  begin  between  July  1, 

1994,  and  December  31, 1994.  All 
applications  must  be  received  at  the 
U.S.  Information  Agency  by  5  p.m. 
Washington,  DC  time  on  February  28,  ' 
1994.  Faxed  documents  will  not  be 
accepted,  nor  will  doctunents 
postmarked  on  February  28, 1994  but 
received  at  a  later  date. 

For  projects  that  begin  after  December 
31, 1994,  competition  details 'Wilf  be 
announced  in  the  Federal  Register  on  or 
about  Jxme  1, 1994.  Inquiriesxonceming 
technical  requirements  are  welcome 
prior  to  submission  of  applications. 

ADDRESSES:  The  original  and  14  copies 
of  the  completed  application,  including, 
required  forms,  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency,  REF:  E/DE  Discretionary  Grant 
Competition,  Grants  Management 
Division  (E/XE),  room  336,  301  4th 
Street,  SW.,  Washington,  DC  20547. 

Awards  are  contingent  upon  the 
availability  of  funds. 
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FOR  FURTHER  INFORMATION  AND 
APPLICATION  PACKETS: 

Please  contact  the  Creative  Arts 
Exchanges  Division  (E/DE)  of  U.S. 
Information  Agency’s  Office  of  Arts 
America,  301  4th  Street,  SW., 

Washington,  DC  20547;  telephone:  (202) 
619-5338). 

SUPPLEMENTARY  INFORMATION:  The 
Creative  Arts  Exchanges  Division  (E/DE) 
works  with  U.S.  non-profit 
organizations  on  cooperative 
international  group  projects  that 
introduce  American  and  foreign 
participants  to  each  other’s  cultural  and 
artistic  life  and  traditions.  It  also 
supports  international  projects  in  the 
United  States  or  overseas  involving 
composers,  choreographers,  filmmakers 
(see  guidance  below),  playwrights, 
theater  designers,  writers  and  poets, 
visual  artists,  museum  professionsds 
(see  guidance  below),  managers  and 
administrators  of  arts  institutions  and 
organizations  (see  guidance  below). 

E/DE  pariicularly  seeks  projects  with 
organizations  with  expertise  in  the  arts 
as  well  as  broad  outreach  and 
networking  capabilities  into  American 
arts  activities  nationwide.  These 
projects  should  involve  U.S. 

Information  Service  (USIS)  posts 
worldwide  to  carry  out  activities 
supportive  of  the  USIA  mission  to 
increase  mutual  understanding  between 
the  United  States  and  other  countries 
and  to  promote  international 
cooperation  in  educational  and  cultural 
fields.  USIS’  role  in  such  projects 
should  be  substantive  and  integral  and 
not  purely  facilitative. 

Common  Provisions 

Projects  supported  by  E/DE  awards 
share  some  or  all  of  the  following 
features: 

1.  An  international  exchange  of 
professionals  in  the  fields  listed  above. 

2.  The  development  of  institutional 
linkages  between  American 
organizations  and  their  coimterparts  in 
other  coimties. 

3.  Travel  to  or  from  the  United  States, 
preferably  in  both  directions. 

4.  Competition  in  which  USIS  posts 
nominate  foreign  candidates  for  awards, 
while  the  American  arts  organizations 
select  the  award-winners. 

5.  Assurances  of  quality,  fairness, 
balance  and  openness  in  the  selection  of 
American  project  participants. 

6.  A  non-political  character 
representative  of  the  diversity  of 
American  political,  social  and  cultural 
life. 

Special  Conditions 

1.  Proposals  should  involve  more  than 
one  country.  However,  single-coimtry 
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projects  that  have  strong  USIS-post 
support  and  clearly  demonstrate  the 
potential  for  creating  and  strengthening 
linkages  between  foreign  and  U.S. 
institutions  are  also  welcome. 

2.  Proposals  are  subject  to  review  and 
comment  by  the  USIS  posts  in  the 
relevant  countries. 

3.  Proposals  involving  foreign 
organizations  should  identify  them  and 
clearly  define  their  role  in  the  project. 
Prospective  applicants  would  do  well  to 
consult  with  USIS  posts  regarding  such 
organizations  prior  to  subiidtting  their 
proposals. 

4.  Proposals  centering  on  films  or 
videos  must  deal  with  die  creative 
aspects  of  film  or  video  making.  Projects 
should  be  written  for  professional 
partners,  not  for  amateur  or  student 
groups.  Projects  may  include  story 
development,  other  aspects  of  the 
creative  processes,  or  management 
issues  like  funding  and  distribution. 
They  shoiild  not  include  film  or  video 
festivals,  installations,  seminars, 
competitions,  full  scale  film  production 
or  distribution,  or  any  other  type  of 
project  prohibited  in  this 
annoimcement 

5.  Proposals  centering  on  arts 
presenters,  administrators,  and 
managers  should  feature  exchanges 
involving  these  professionals 
exclusively. 

6.  E/DE  is  the  major  supporter  of  the 
American  Association  of  Museums 
(AAM)  International  Partnerships 
Among  Muse\ims  (IP AM)  program. 
Museiuns  interest^  in  international 
projects  should  address  queries  to  the 
Office  of  International  Programs, 
American  Association  of  Museums, 

1225  Eye  Street,  NW.,  Washington,  DC 
20005;  telephone  (202)  289-1818;  FAX: 
(202)  289-6578.  We  will  not  accept 
direct  applications  from  museums  for 
international  projects  (see  Program 
Exclusions,  below). 

Program  Exclusions 

1.  Projects  should  be  artistic, 
intellectual,  and  cultural,  not  technical. 
Vocational  and  technical  training 
projects  are  ineligible  for  support. 

2.  Scholarship  programs  or  proposals 
for  long-term  acadenfic  study  or  training 
are  ineligible  for  support. 

3.  Speaking  tours,  conferences  or 
seminars,  research  projects,  research  for 
project  development  piuposes,  youth  or 
youth-related  activities  (participants’ 
age  imder  25),  publications,  student 
and/or  faculty  exchanges,  or  projects  for 


the  exchanm  of  amateurs  or  semi- 
professionw  are  all  ineligible. 

4.  E/DE  does  not  accept  proposals  to 
support  performing  arts  pi^iictions  or 
tours,  film  or  video  festivals,  film/video 
installations,  full-scale  film  production 
or  distribution,  intemationaf  arts 
competitiona,  community-level  arts 
presentations  or  festivals  for  general 
audiences,  visual  arts  exhibits,  museum 
projects  except  for  thpse  imder  the 
AAM/fiPAM  pro^m  (see  above),  or 
projects  in  the  fields  of  the  historical 
and  cultural  conservation  and 
preservation. 

5.  USIA  is  a  major  supporter  of  Sister 
Qties  International  and  Partners  of  the 
Americas.  It  has  agreed  to  fund 
administrative  expenses  of  these 
organizations’  national  offices,  but  will 
not  fund  projects  arising  finm  sister  dty 
and  partner  state  relationships  once 
they  are  established. 

Budgetary  Requirements 

1.  There  must  be  a  minimum  of  33% 
cost  sharing  of  the  project  cost  Cost 
sharing  may  be  in  me  form  of  allowable 
direct  or  indirect  costs.  The  recipient 
must  maintain  written  records  to 
support  all  allowable  costs  which  are 
claimed  to  be  its  contribution  to  cost 
participation,  as  well  as  costs  to  be  paid 
by  the  Federd  Government  Such 
records  are  subject  to  audit  The  basis 
for  determining  the  value  of  cash  and 
in-ldnd  contributions  must  be  in 
accordance  with  OMB  Circular  A-110, 
Attachment  E— Cost  Sharing  and 
Matching — and  should  be  described  in 
the  proposal  In  the  event  the  recipient 
does  not  provide  a  minimum  of  33% 
cost  sharffig  following  the  award,  the 
Agency’s  contribution  will  be  reduced 
in  proportion  to  the  recipient’s 
contribution. 

2.  Administrative  costs  must  be  no 
more  than  20%  of  the  total  amoimt 
requested  from  USIA. 

3.  E/DE  awards  are  limited  to 
$200,000.  E/DE  will  consider  requests 
for  $100,000  or  more  only  for  projects 
thatare  internationally  r^onal,  multi- 
re^onal  or  worldwide  in  scope.  Awards 
are  limited  to  $60,000  for  organizations 
with  less  than  four  years’  experience  in 
conducting  international  exchange 
programs. 

4.  Allowable  costs  are  those  defined 
in  the  application  packet,  which  is 
available  upon  request 

5.  The  redpienrs  proposal  shall 
include  the  cost  of  an  audit  that: 

— Complies  with  the  requirements  of 

OMB  Circular  No.  A-133,  Audits  of 


Institutions  of  Higher  Education  and 
Other  Nonprofit  fostitutions; 

— Complies  writh  the  lemtirements  of 
Amwican  Institutes  of  Certified 
PubUc  Accountants  (AICPA) 

St^ment  of  Position  (SCX*)  No.  92- 
9;  and 

— ^Includes  review  by  the  recipient’s 
independent  auditmr  of  a  recipiflQt* 
prepared  supplemental  schedxile  of 
indirect  cost  rate  computation,  if  such 
a  rate  is  being  propos^ 

'The  audit  costs  shall  be  identified 
separately  for: 

— Preparation  of  basic  financial 
statements  andnther  accounting 
services;  and  .• 

— Preparation  of  the  supplemental 
reports  and  schedules  required  by 
OMB  Circular  No.  A-133,  AICPA  SOP 
92-9,  and  the  review  of  the 
supplemental  schedule  of  indirect 
cost  rate  computation. 

Definition  of  Administrative  Costs 

Administrative  costs  are  defined  as 
salaries,  benefits  and  other  direct  and 
indirect  costs  incurred. 

Important  note  for  universities:  The 
U.S.  Information  Agency  defines 
American  facility  s^aries  as  an 
administrative  expense,  regardless  of 
how  the  faculty  time  is  to  be  used. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
tecWcal  eligibility.  Proposals  will  be 
deemed  ineli^ble  if  they  do  not  fully 
adhere  to  the  guidelines  in  the 
application  packet.  Eligible  proposals 
be  forwarded  to  panels  of  USIA 
officers  for  advisory  review.  All  eligible 
proposals  will  also  be  reviewed  by  the 
a^ropriate  USIA  geographic  area 
offices,  and  budget  and  contract  offices. 
Proposals  may  also  be  reviewed  by  the 
Agency’s  General  Counsel.  Review 
criteria  are  listed  in  the  application 
packet,  which  is  available  upon  request. 
Funding  decisions  are  at  the  discretion 
of  USIA’s  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  awards  resides 
with  USIA’s  contracting  officer. 

Technical  Requirements 

Proposals  can  only  be  accepted  for 
review  when  they  are  fully  in  accord 
with  the  terms  of  this  request  for 
proposals,  as  well  as  with  requirements 
stipulated  in  the  application  package. 
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The  terms  and  conditions  published 
in  the  request  for  proposals  are  binding 
and  may  not  be  modified  by  any  USIA 
representative.  Explanatory  information 
provided  by  the  Agency  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  request  for  proposals  does 
not  constitute  an  award  commitment  on 


the  part  of  the  Government.  Final 
awards  cannot  be  made  until  funds  have 
been  fully  appropriated  by  Congress, 
allocated  and  committed  throu^ 
internal  USIA  procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 


Jime  1. 1994.  Awards  will  be  subject  to 
periodic  reporting  and  evaluation 
requirements.  * 

Dated;  November  29, 1993. 

Barry  Fulton, 

Acting  As$qciate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 

[FR  Doc.  93-29556  Filed  12-2-93:  8:45  am) 
BILUNO  CODE  a230-01-M 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  Taovemment  in  the  Sunshine  Act”  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  MARITIME  COMMISSION. 

TIME  AND  DATE;  10:00  a.m. — ^December  8, 
1993. 

PLACE:  Hearing  Room  Onp— 800  North 
Capitol  St.,  NW.,  Washington,  DC 
20573-0001. 

STATUS:  Closed. 

MATTER(S)  TO  BE  CONSIDERED:  Fact 
Finding  Investigation  No.  20 — Service 
Contracts  Negotiations  with  Shippers' 
Associations  and  Non-Vessel-Operating 
Common  Carriers — Consideration  of 
Report  of  Investigative  Officer. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Joseph  C.  Polking.  Secretary,  (202)  523- 
5725. 

Joseph  C  Polking, 

Secrefojy. 

IFR  Doc  93-29762  Filed  12-1-93;  2:34  pm| 
BILUNQ  CODE  S730-01-M 


FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 
December  9, 1993. 

PLACE:  Room  600, 1730  K  Street,  NW., 
Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  consider  and  act  upon 
tbe  following: 


1.  Secrefojy  of  Labor  v.  Allan  Goode, 
Docket  No.  WEVA  91-2096.  (Issues  include 
whether  the  judge  erred  in  finding  that  Allan 
Goode  knowingly  authorized,  ordered  or 
carried  out  a  violation  of  the  mine’s  roof 
control  plan  within  the  meaning  of  30  U.S.C 
§  820(c).) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  lemguage  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  2706.150(a)(3) 
and  2706.160(e). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  Ellen  (202)  653-5629  /  (202)708- 
9300  for  TDD  Relay  /  1-800-877-8339 
for  toll  hee. 

Jean  H.  Ellen, 

Agenda  Clerk. 

(FR  Doc  93-29768  Filed  12-1-93;  3.02  pmf 
BaUNG  cope  6735-01-41 


SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Ck)vemment  in  the 
Sunshine  Act,  Public  Law  94—409,  that 
the  Securities  and  Exchange 
Commission  will  hold  the  following 
meeting  during  the  week  of  December  6, 
1993. 

A  closed  meeting  will  be  held  on 
Thursday,  December  9, 1993,  at  10:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 


will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  CJeneral  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion^one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4),  (8),  (9)(A)  and  (10) 
and  17  CTR  200.4d2(a)  (4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  mattess.at  a  closed  meeting. 

Commissioner  RSberts,  as  duty 
officer,  voted  to' consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
December  9, 1993,  at  10:00  a.m.,  will  be: 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  action. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduhng  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Brian  Lane 
at  (202)  272-2400. 

Dated:  December  1, 1993. 

Jonathan  G.  Katz. 

Secretajy. 

(FR  Doc  93-29777  Filed  12-1-93;  3:56  pmj 
aiUJNG  CODE  M10-01-M 
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Department  of 
Housing  and  Urban 
Deveibpment 

24  CFR  Parts  246  and  266 
Housing  Finance  Agency  Risk-Sharing 
Program  for  Insured  Affordable 
Multifamiiy  Project  Loans;  Rule  and 
Notice 
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DEp^ftaiTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  theiAssistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Parts  246  and  266 
[Docket  No.  R-93-1685;  FR-3383-M)1] 

RIN  2502-AF94 

Housing  Finance  Agency  Risk-Sharing 
Program  for  Insured  Affordable 
Multifamily  Project  Loans 

AGENCY:  Office  of  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  introduces  a 
new  mortgage  insurance  program 
authorized  by  the  Housing  and 
Community  Development  Act  of  1992. 
The  program  is  designed  to  increase  the 
supply  of  affordable  multifamily  units 
by  allowing  State  and  local  housing 
finance  agencies  (HFAs)  to  originate  and 
service  mortgage  loans  that  are  fully 
insured  by  HUD’s  Federal  Housing 
Administration.  Under  the  program, 
participating  HFAs  are  required  to  share 
in  the  risk  associated  with  monetary 
losses  that  may  be  incurred  as  a 
consequence  of  any  loan  defaults. 

DATES:  Effective  date:  January  3, 1994. 

Expiration  date:  Paragraph  (e)  of 
§  246.1  and  part  266  will  expire 
December  5, 1994. 

Comments  due  date:  February  1, 

1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Rules  Docket 
Clerk,  Office  of  ore  General  Counsel, 
room  10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  during 
regular  business  hours  (weekdays  7:30 
a.m.  to  5:30  p.m.)  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  concerning  subparts  A-E, 
contact  Jessica  Franklin,  Director, 
PoUcies  and  Procedures  Division,  Office 
of  Insured  Multifamily  Housing 
Development,  room  6116,  (202)  708- 
2556;  subpart  F,  contact  Albert  B. 
Sullivan,  Director,  Office  of  Multifamily 
Housing  Management,  room  6160,  (202) 
708-3730;  subpart  G,  contact  John  Stahl, 
Director,  Multifamily  Accounting  and 
Servicing  Division,  room  6258,  (202) 
708-0223;  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 


SW.,  Washin^on,  DC  20410.  Hearing- 
and  speecii-impaired  persons  may  call 
(202)  708—4594.  (Telephone  numbers 
are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  information  collecticm 
requirements  contained  in  this  interim 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (CKdB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520).  No 
person  may  be  subjected  to  •  penalty  for 
failure  to  comply  with  these  infonnatiena 
collection  requirements  until  they  have 
been  approved  and  assigned  an 
control  number.  The  0MB  cmitrol 
number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

The  burden  for  collecting  the  required 
information  is  estimated  to  include  the 
time  for  reviewing  the  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Information  on  the  estimated  imbUc 
reporting  burden  is  provided  under  the 
Preamble  heading,  Other  MaHers.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Dm'elopment,  Rules  Docket  Clerk,  451 
Seventh  Street  SW.,  room  1(K76, 
Washington.  DC  20410-0500;  and  the 
Office  cd  Information  and  Regulat(»ry 
Afiairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
HUD,  Washington,  DC  20503. 

I.  Introduction 

Section  542(c)  of  the  Housing  and 
Crenmunity  Development  Act  of  1992 
(Pub.  L.  102-550,  approved  October  28, 
1992)  (1992  Act)  authorizes  the  HUD 
Secretary  to  enter  into  risk-sharing 
agreements  with  qualified  State  or  local 
Housing  Finance  Agencies  (HFAs)  to 
test  the  effectiveness  of  certain  Federal 
mortgage  loan  credit  enhancements. 
(Section  542(c)  is  a  part  of  subtitle  C, 
title  V  of  the  1992  Act.  Section  541 
provides  that  subtitle  C,  which  is 
comprised  of  sections  541  through  544, 
may  be  cited  as  the  "Multifamily 
Housing  Finance  Improvement  Act.” 
This  interim  rule  implements  only 
section  542(c).)  The  ultimate  purpose  of 
this  program  is  to  increase  the  supply  of 
afiordable  multifamily  housing  tffiough 
partnerships  where  the  Depatment 
provides  full  insurance  under  a  risk¬ 
sharing  agreement,  to  test  the 
effectiveness  of  providing  new  forms  of 


Federal  credit  enhancement  for 
multifamily  loans,  an  intended  benefit 
of  which  would  be  increased  credit 
ratings  on  bond-financed  mortgage 
loans.  HUD  envisions  that,  under  this 
program,  HFAs  will  have  greater  access 
to  capital  markets  and  be  able  to  provide 
affordable  housing  in  a  manner  that  is 
both  timely  and  efficient. 

The  basic  structure  of  the  program 
allows  HFAs  to  carry  out  certain  HUD 
functions  under  the  program,  including 
the  assumption  of  loan  management  and 
property  disposition  responsibilities  for 
defaulted  loans.  In  the  event  of  a  loan 
default,  the  HFA  is  required  to  share 
with  HUD  in  any  loss  arising  as  a 
consequence  of  the  loan  default. 

Section  542(c)  prescribes  certain 
requirements  for  this  program,  and  also 
authorizes  the  Secretary  to  issue  such 
regulations  as  may  be  necessary  to  carry 
out  the  program. 

II.  Legislative  Background 

The  statute  contains  definitions  for 
what  constitutes  “multifamily  housing” 
(section  544(1)),  a  “qualified”  HFA 
(section  544(2)),  and  “affordable 
housing”  (section  542(c)(7)).  These 
definitions  have  been  incorporated  into 
the  regulation  at  24  CFR  266.5.  In 
addition,  section  542(c)  prescribes  a 
number  of  requirements  for  the 
program,  which  may  be  summarized  as 
follows: 

General:  HUD  is  required  to  execute 
risk-sharing  agreements  with  qualified 
HFAs. 

Mortgage  insurance:  Risk-sharing 
agreements  must  provide  for  HUD  to 
fully  insure  mortgage  loans  originated 
by  or  through  HFAs,  and  for 
reimbursement  to  HUD  by  HFAs  for  a 
portion  of  any  losses  incurred  on  the 
insured  loans. 

Risk  apportionment:  The  percentage 
‘  of  loss  assumed  by  HUD  and  the  HFA 
(risk  apportionment)  must  be  specified 
in  the  risk-sharing  agreement  between 
HUD  and  the  HFA.  HUD  intends  to 
execute  a  single  agreement  with  each 
HFA,  but  the  agreement  will  recognize 
that  the  risk  apportionment  may  vary 
among  project  loans  that  are  originated 
by  a  single  HFA.  The  loan  loss 
percentage  for  a  particular  project  will 
be  reflected  in  that  project’s  underlying 
loan  documentation  and  in  an 
addendum  to  the  risk-sharing 
agreement. 

Reimbursement  capacity:  The 
apjdication  for  participation  in  this 
program  must  demonstrate  that  the  HFA 
has  the  financial  capacity  to  fulfill  its 
reimbursement  obligations. 

Underwriting  standards:  A  qualified 
HFA  that  agrees  to  accept  50  percent  or 
more  of  the  risk  of  loss  on  a  loan  may 
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employ  its  own  underwriting  standards, 
loan  terms  and  conditions.  However, 
where  HUD  retains  more  than  50 
percent  of  the  risk,  it  may  impose 
additional  underwriting  standards,  loan 
terms  and  conditions.  ' 

Other  requirements:  Section  542(c) 
also  requires  HUD  to  establish  a 
schedule  for  mortgage  insurance 
premiums  that  rejects  the  risk 
apportionment  for  the  loan.  Lower  or 
nominal  premiums  will  apply  to  HFAs 
that  assume  a  greater  share  of  the  risk 
of  loss.  In  addition,  HUD  is  prohibited 
from  applying  “identity  of  interest” 
provisions  in  risk-sharing  agreements 
(section  542(c)(5));  and  GNl^  is 
prohibited  from  issuing  secmities  for 
loans  insured  under  the  program 
(section  542(c)(6)). 

Finally,  HUD  may  issue  commitments 
for  mortgages  that,  in  the  aggregate,  do 
not  exceed  30,000  units  between  now 
and  September  30. 1995  (section 
542(c)(4)).  The  Congress  may  expand 
the  program  after  that  date,  but  no 
determination  will  be  made  until  the 
Secretary  has  submitted  reports 
(including  any  recommendations  for 
legislation)  to  the  Congress,  as  required 
under  section  542(d)(3).  See,  section 
542(c)(4). 

HI.  The  Regulation 

The  legislation  authorizing  this 
program  prescribes  certain  requirements 
in  relation  to  eligibility  and  risk 
apportionment.  As  a  matter  of  policy,  in 
its  formulation  of  this  regulation,  HUD 
has  decided  to  afford  qualified  HFAs 
very  broad  responsibility  for  the 
administration  of  the  program,  although 
HUD  will  monitor  HFAs’  activities.  In 
addition  to  underwriting  and  processing 
loans,  HFAs  will  service  loans,  provide 
management  oversight  of  the  projects, 
and  dispose  of  properties  subject  to  the 
mortgages  that  rail  into  default.  The 
regulation  provides  for  sanctions  in  the 
event  that  ah  HFA  is  found  to  be  in 
noncompliance  vrith  the  requirements 
of  the  regulation. 

It  is  to  oe  noted  that,  for  this  program. 
Congress  in  section  542(c)(2)(E)  of  the 
1992  Act  has  assigned  to  qualified  HFAs 
the  responsibility  for  using  their  own 
“underwriting  standards  and  loan  terms 
and  conditions  for  purposes  of  loans  to 
be  insured  under  this  subsection” 
without  further  review  by  the  Secretary, 
except  that  the  Secretary  may  impose 
"additional  underwriting  criteria  and 
loan  terms  and  conditions”  in  cases 
where  the  Secretary  retains  more  than 
50  percent  of  the  risk  of  loss.  Further, 
Congress  has  authorized  HUD  through 
section  542(c)(8)  to  issue  such 
regulations  as  may  be  necessary  to  carry 
out  this  risk-sharing  program. 


In  cases  involving  “insurance  upon 
completion,”  HUD  will  be  responsible 
for  ^al  endorsement  of  the  mortgage 
note  for  insurance.  In  cases  involving 
“insurance  of  advances,”  HUD  will  ^ 
responsible  for  the  initial  endorsement 
of  the  mortgage  note  for  insurance  in  a 
maximiun  amount  set  forth  on  the  note. 
The  amount  of  the  insurance,  however, 
will  be  only  to  the  extent  of  advances 
approved  during  the  construction 
process.  The  Departmeiit  has  decided  to 
delegate  to  HFAs  the  responsibilities  for 
the  insurance  of  advances  and  cost 
certification  functions.  These  functions 
are  relevant  to  the  insiirance  process 
and  are  carried  out  by  HUD  in  full 
insurance  programs  under  the  National 
Housing  Act 

In  lo^ng  at  the  legal  propriety  of 
these  delegations,  it  is  to  be  noted  that 
there  is  no  express  statutory  language  in 
section  542(c)  authorizing  diem,  and  the 
legislative  history  specifically  does  not 
address  the  issue.  Therefore,  the 
Department  has  focused  on  three 
ad^tional  factors  in  case  law  in 
deciding  whether  a  delegation  is  legally 
sustainable,  i.e.,  the  importance  of  the 
authority  being  delegated  and  degree  of 
discretion  involved,  the  limitation  of  the 
delegation,  and  an  assessment  of  any 
conflicts  of  interest.  The  Department 
does  not  believe  the  direct  assignment 
of  certain  listed  functions  precludes 
delegation  of  additional  functions. 
Further,  case  law,  e.g.,  Fleming  v. 
Mohawk  and  Power  Co..  331  U.S.  Ill 
(1947),  suggests  that  a  statutory 
provision  such  as  section  542(c)(8). 
which  authorizes  HUD  to  issue  such 
regulations  as  may  be  necessary  to  carry 
out  the  risk-sharing  program,  is  a  source 
of  authority  to  delegate.  The  actions 
described  below  relate  to  these  factors 
and  are  designed  to  support  the  legal 
delegability  of  the  insurance  of 
advances  and  cost  certification  \ 

functions. 

Since  the  functions  proposed  for 
delegation  are  integral  to  the  insvirance 
process,  the  Department  has  determined 
that^e  delegation  would  be  legally 
sustainable  if  HUD  retains  the  authority 
to  make  adjustments  to  the  insured 
mortgage  amount  during  the  period  up 
to  and  including  the  time  of  final 
endorsement,  which  it  has  done  in 
§  266.417,  As  long  as  the  Department 
retains  such  ultimate  authority,  case  law 
supports  the  legality  of  such  a 
delegation.  See  NLRB  v.  Duval  Jewelry' 
Co.  .ofWami,  Inc.,  357  U.S.  1  (1958). 

HUD’s  reservation  of  final  authority  to 
adjust  the  insured  mortgage  amoimt  is 
not  meant  to  suggest  that  HUD  will,  as 
a  matter  of  policy,  routinely  review  all 
decisions  of  HFAs  about  the  insurance 
of  advances  and  cost  certification 


processes.  For  example,  the 
Commissioner  could  review  the 
insurance  of  advances  and  cost 
certification  processes  on  a  random  H 
basis  and,  up  to  and  including  the  time  ; 
of  fined  endorsement,  correct  errors  by 
adjusting  the  eunount  of  mortgage  i 

insurance.  Examples  of  such  reviews  of 
the  insurance  of  advances  process  could 
involve  a  HUD  evaluation,  following  an 
HFA  approval  of  an  advance,  to 
determine  whether  such  approval  is 
consistent  with  construction  progress. 

The  Depeirtment  could  assess  w'hether 
other  mortgageable  items  were 
supported  with  proper  bills  and/or 
receipts  before  ^ds  were  approved 
and  advanced  fqr  jiraurance.  The 
Department  also  could  consider  whether 
the  loan  remains  in  balance  by 
comparison  of  actual  disbursements 
against  a  project  completion  schedule 
and  other  loan  closing  documents. 

Unless  additional  requirements  are 
imposed  by  HUD  because  it  insures 
more  than  50  percent  of  the  risk,  the 
review  at  cost  certification  would  only 
involve  an  assessment  that  the 
maximum  insurable  mortgage  amount  is 
supported  by  costs  incurred  and 
approved  for  the  project  by  the  HFA.  By 
this  reservation  of  authority  to  adjust  I 

the  mortgage  amount,  HUD  also  is 
reducing  any  adverse  effect  from  fees, 
which  are  linked  to  mortgage  amount, 
that  the  HFAs  may  earn  in  connection 
with  the  project  loan. 

Notwithstanding  the  retention  by 
HUD  of  ultimate  authority  to  adjust  the 
insured  mortgage  amount,  the  HFAs  still 
would  be  carrying  out  an  important 
function  in  connection  with  the 
insurance  of  advances  and  cost 
certification  processes.  The  delegation 
of  this  function  is  consistent  with 
Congress’  view  in  section  542(a)  that  the 
relationship  between  HUD  and  HFAs  is 
to  be  a  partnership  and  that  major 
functions  are  to  be  the  responsibilities 
of  the  HFAs  as  evidenced  by  the  direct 
assignment  of  functions  in  section 
542(c)(2)(E). 

The  regulation  will  be  contained  in  a 
new  part  266  in  title  24  of  the  Code  of 
Federal  Regulations,  which  consists  of 
six  subparts.  A  brief  summary  of  each 
subpart  follows.  ' 

Subpart  A — General  Provisions 

Initially,  subpart  A  sets  forth  the 
purpose  and  scope  of  the  regulation.  It 
cites  the  legislative  background,  and 
indicates  HUD’s  policy  decision  to  vest 
broad  responsibility  for  the  conduct  of 
the  program  in  participating  HFAs. 
Subpart  A  also  includes  definitions  of 
terms  used  throughout  the  regulation. 

■Section  266.10,  Fund  allocations, 
indicates  that  HUD  will  issue  a  notice  ^ 
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Federal  Register  inviting  State 
and  local  HFAs  to  apply  to  participate 
in  the  progf^m.  (HUD’s  notice  inviting 
applications  and  setting  fceth  terms  a^ 
ccmditicms  related  to  filing  applications 
is  published  in  today's  issue  of  the 
Federal  Registcrl  Secticm  266.10(d) 
describes  the  manner  in  which  HUD 
plans  to  allocate  units  among  HFAs 
(with  each  HFA  allocated  a  minimum  of 
100  vmits).  A  state-wide  cap  on  units 
will  be  determined  a  fo^ula  based 
upon  population.  Within  the  unit  cap, 
the  number  of  units  that  may  be 
allocated  to  particular  State  agencies 
and  particul^  local  agencies  is  further 
defined  by  a  framula. 

Section  266.15  describes  key 
components  that  must  be  included  in 
the  risk-sharing  agreement  executed 
between  HUD  and  the  HFA.  Among 
other  things,  the  risk-sharing  agreement 
will  reflect  the  agreed  upon  risk 
apportionment;  the  number  of  units 
allocated  to  the  HFA;  description  (i.e., 
incorporation  by  reference)  of  the  HFA’s 
standards  and  procedures  for 
underwriting  and  servicing  of  loans;  and 
a  list  of  required  HFA  certifications 
designed  to  assure  its  proper 
performance  under  the  program.  (The 
list  of  certifications  is  not 
comprehensive  md  is  subject  to  change 
as  circumstances  and  experience 
dictate.) 

Subpart  A  contains  sections 
indicating  that  future  regulatory 
amendments  will  not  impair  previously 
recognized  contract  rights  and  that  HUD 
has  no  obligation  to  recognize  or  deal 
with  parties  other  than  the  HFA,  in  the 
latter’s  role  as  mortgagee  of  record 
under  a  omtract  of  mortgage  insurance. 
Section  266.20  provides  that  the 
provisicsis  of  24  CFR  part  246  do  not 
apply  to  this  program.  The  Department 
will  not  be  utilizing  its  constitutional 
authority  to  preempt  local  rent  control 
laws  for  projects  with  mortgages  insured 
under  part  266.  Representatives  of  HFAs 
have  advised  the  Department  that  many 
HFAs,  both  State  and  local,  already  have 
such  authority  and,  therefore,  the 
absence  of  access  to  the  Federal 
preemption  authority  would  in  no  way 
restrict  or  interfere  with  the  manner  in 
which  HFAs  currently  operate.  Since 
the  program  involves  risk  to  both  HFAs 
and  the  Federal  government,  the  Federal 
interest  will  be  adequately  protected  by 
HFAs  who  use  their  preemption 
authority  to  protect  their  own  interests. 

The  interim  rule  also  contains  a 
general  waiver  provision  in  §  266.35. 
Under  that  section,  the  Commissioner 
may,  upon  a  finding  of  good  cause, 
waive  any  provision  in  part  266  that  is 
not  a  statutory  requirement,  except  that 
the  Commissioner  will  not  consider 


waivers  of  financial  requirements  for 
participating  HFAs  or  underwriting 
slanders  required  by  HUD  for  Level  II 
participents.  All  waivers  granted  under 
§  266.35  will  be  in  writing  aird  will  be 
pmblished  in  the  Fedu^al  Register,  as 
required  1^  section  7(q)  of  the 
Department  ol  Housing  and 
E)evelopment  Act  (42  U.S.C.  3535(q)). 

Subpart  B — Agency  Requirements 

Initially,  subpart  B  describes  the 
criteria  HFAs  must  meet  tn  qualify 
under  the  program.  The  Department 
interprets  the  definition  of  "qualified 
housing  finance  agency"  as  it  appears  in 
section  544  of  the  1992  Act  to  include 
HFAs  that  have  received  an  overall 
rating  of  "A”  on  their  general  obligation 
bonds  as  opposed  to  having  received  an 
"A"  rating  on  single  issues  of  general 
obligation  bonds.  The  latter 
interpretation  would  be  inconsistent 
with  section  544  (2KA)  and  (2)CC), 
which  requires  evidence  of  a  strong 
financial  capability,  Suqh  a  construction 
would  permit  an  HFA  with  one  strong 
bond  issiie  and  several  other  issuances 
with  a  rating  below  ‘‘A’’  to  claim  that 
they  met  the  qualified  agency  criteria. 
The  Department  does  not  construe  this 
to  be  in  accordance  with  the  intent  of 
Congress. 

Two  levels  of  approval — Level  I  and 
Level  n — are  described  in  §  266.100. 

The  primary  distinction  b^ween  the 
two  levels  is  in  the  level  of  risk 
apportionment  an  HFA  agrees  to 
undertake.  HFAs  participating  at  Level 
I  are  those  that  will  assume  50  percent 
or  more  of  the  risk  associated  with  a 
loan  defaulL  Level  II  participants  will 
assume  less  than  50  percent  of  the  risk. 

The  regulation  requires  any  applicant 
HFA  (whether  it  selects  either  Level  I  or 
Level  IT.  or  both  Level  I  and  Level  II 
approval)  to  meet  eligibility  standards  • , 
and  application  requirements.  Eligibility 
is  predicated  on  an  HFA’s  demonstrable 
high  financial  capacity  and/or 
experience  and  capability  in  the  field  of 
multifamily  housing.  Application 
requirements  are  designed  to  ^icilthe 
HFA’s  (legal  and  other)  capacity  to 
function  in  the  program. 

Subpart  B  also  sets  forth  minimum 
reserve  requirements  that  must  be  met 
by  participating  HFAs  (§  266.110).  An 
HFA  is  required  to  maintain  its  basic 
soimd  financial  capacity  at  all  times.  An 
HFA  that  qualifies  for  the  program 
under  the  criteria  in  section  544(2)  (A) 
or  (B)  of  the  1992  Act  (i.e.,  is  designeited 
''top-tier,  or  the  equivalent  thereof  or 
receives  an  overall  ratii^  of  ’’A”  on  its 
general  obligaticm  bonds  from  a 
nationally  recognized  rating  agency) 
will  not  ^  required  to  maintain 
additional  reserves  uidess  determined 


necessary  by  the  Commissioner.  “Other 
agencies,’’  i.e.,  those  that  qualify  based 
on  other  criteria,  will  be  lequir^  to 
establish  minimum  reserve 
requirements  that  are  set  forth  in 
§  266.110(b).  Any  HFA  that  initially 
qualifies  under,  but  later  loses,  the  “top- 
tier  or  equivalent’’  designation  or  an 
overall  rating  of  “A”  on  its  oWigation 
bonds  will  be  required  to  immediately 
ests^lish  and  maintain  the  reserve 
amounts  required  for  “other  agencies" 
by  §266.1 10(b). 

Sections  266.115-266.125  describe 
the  monitoring  and  evaluation  activities 
and  requirements  of  the  program,  the 
kinds  oi  HFA  conduct  that  could  give 
rise  to  sanctions  by  the  Department,  and 
the  nature  of  sanctions  that  HUD  may 
impose.  The  interim  rule  provides  HFAs 
dfce  right  to  an  informal  hearing  where 
sanctions  have  been  applied. 

Finally,  §  266.136  provides  that  HFAs 
may  obtain  reinsurance  for  their  portion 
of  the  risk  and  describes  the  conditi<His 
under  which  reinsurance  will  be 
permitted. 

-Subpart  C — Program  Requirements 

Subpart  C  contains  program 
requirements  such  as  project  eligibility 
and  fair  housing  and  equal  opportunity 
requirements.  It  also  describes  review 
functions  to  be  retained  by  HUD  as  well 
as  those  delegated  to  HFAs. 

Project  size  and  affordability 
requirements  in  the  interim  rule  follow 
the  authorizing  legislation.  Subject  to 
requirements  in  tlm  regulation,  mortgage 
insurance  will  be  available  imder  this 
program  for  {soject  new  construction 
and  substantial  rehabihtation,  and  for 
existing  projects  without  substantial 
rehabilitation.  Similarly,  projects 
receiving  section  6  or  other  rental 
subsidies  are  eligible  for  insurance 
under  tlie  program,  subject  to 
limitations  on  the  rmit  levels.  These 
limits  are  designed  to  ensure  that 
project  rents  are  clearly  adequate  to 
suppKNTt  the  mmtgage.  Other  eligible 
projects  include  single  room  occupancy 
(SR0)  projects,  board  and  care  and 
assisted  living  ^IMties,  and  projects 
designed  for  persons  62  years  of  age  or 
more.  Transient  housing,  bezels,  nursing 
homes  and  intermediate  care  facilities, 
and  projects  located  in  military  impact 
areas  are  ineligible  for  insurance  under 
this  pre^am. 

HUD  will  retain  responsibility  for 
assessing  the  "previous  p>artieipation’’ 
of  mortgagors,  contractors,  consultants 
or  management  agents  in  HUD 
programs,  for  project  compliance  with 
environmental  st^utes  and  re^dations, 
and  for  intergovernmental  review.  HUD 
will  delegate  to  HFAs  the  functions 
pertaining  to  a  project’s  affinpative  fair 
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housing  marketing  plan  and  certain 
activities  under  the  Davis-Bacon  Act. 

Section  542(c)  of  the  Act  does  not 
statutmily  require  payment  of  prevailing 
wage  rates  determined  by  the  Secretary 
of  Labor  under  the  Davis-Bacon  Act  on 
projects  receiving  mortgage  insurance 
under  the  pilot  program.  However,  the 
Department  has  administratively 
determined  to  require  payment  of  Davis- 
Bacon  wage  rates  on  certain  projects 
receiving  mortgage  insurance  under  the 
program.  As  provided  in  §  266.225  of 
the  rule.  Davis-Bacon  wage  rates  will  be 
required  to  be  paid  to  all  laborers  and 
mechanics  (except  volunteers) 
employed  by  contractors  and 
subcontractors  on  projects:  (1)  For 
which  advances  are  insured  imder  this 
part;  (2)  which  involve  new 
construction  or  substantial 
rehabilitation:  and  (3)  which  will 
contain  12  or  more  dwelling  units. 
Davis-Bacon  requirements  will  apply 
only  if  all  of  these  conditions  are  met. 
unless  Davis-Bacon  wage  rates  are 
applicable  by  reason  of  assistance  horn 
another  Federal  program.  (For  example, 
if  assistance  under  section  B  is  also  used 
in  connection  with  a  project  under  this 
part  that  involves  minor  rehabilitation. 
£)avis-Bacon  requirements  would  apply 
to  the  project  if  it  contains  nine  or  more 
section  8-assisted  units.)  The 
Department  has  decided  to  require 
payment  of  Davis-Bacon  wage  rates  to 
ensure  that  prevailing  wage 
requirements  under  ^is  program  are 
generally  comparable  to  similar 
provisions  required  by  statute  for 
multihimily  mortgage  insurance 
programs  under  the  National  Housing 
Act. 

The  interim  rule  also  states  that  while 
the  Commissioner  retains  responsibility 
for  enforcement  of  labor  standards 
under  this  section,  the  Commissioner 
may  delegate  to  the  HFA  information 
collection  (e.g..  payroll  review  and 
routine  interviews)  and  other  routine 
administration  and  enforcement 
functions,  sifoject  to  monitoring  by  the 
Commissioner.  The  Depcutment  intends 
to  delegate  such  routine  administration 
and  enforcement  functions  to  HFAs. 

This  delegation  is  consistent  with  the 
Department's  decision  to  delegate  many 
of  ^e  functions  relating  to  insurance  of 
individual  projects  to  the  HFAs.  The 
delegation  is  also  consistent  with  the 
Department's  longstanding  delegation  of 
routine  Davis-Bacon  functions  to  States 
and  local  governments  under  the 
Community  Development  Block  Grant 
program. 


Subpart  I>— Processing.  Development 
and  Approval 

Subpart  D  describes  functions  that  the 
HFA  and  HUD  will  undertake  in 
relation  to  a  loan  origination  and  HUD 
insurance  endorsement. 

An  HFA  that  assumes  50  percent  or 
more  of  the  risk  associated  with  a  loan 
may  use  its  own  underwriting  standards 
and  loan  terms  and  conditions  to 
underwrite  and  approve  loans.  Where 
an  HFA  assumes  than  50  percent  of 
the  risk,  underwriting  standard  and 
loan  terms  and  conditions  are  subject  to 
HUD  review,  modification  and 
approval.  The  interim  rule  provisions 
also  cover  responsibilities  of  HFAs 
concerning  such  matters  as  project 
feasibility,  acceptability  of  the 
mortgagor,  and  inspections  during  the 
project  construction  period. 

S^tion  266.310  provides  the 
circumstances  where  HUD  will  insure 
loan  advances,  or  agree  to  insure  the 
entire  mortgage  upon  completion  of 
construction.  Where  a  mortgage  is 
endorsed  for  insurance,  the  interim  rule 
provides  that  the  HFA  must  remain  the 
mortgagee  of  record  for  as  long  as 
mortgage  insurance  is  in  force. 

Subpart  E — Mortgage  and  Closing 
Requirements:  HUD  Endorsement 

Subpait  E  contains  requirements  that 
relate  to  the  mortgage  arid  the  property 
that  secures  the  insured  loan. 

The  Department  recognizes  that 
section  542(cK2)(E)  provides  that  HFAs 
are  permitted  to  use  their  own 
underwriting  standards  and  loan  tmms 
and  conditions  for  purposes  of 
underwriting  loans  to  be  Insured  under 
this  program  where  the  HFA  is 
assuming  50  percent  or  more  of  the  risk 
of  loss.  Where  the  Secretary  retains 
more  than  SO  percent  of  the  risk  of  loss, 
section  S42(c)(2)(E)  permits  the 
Secretary  to  Impose  additional 
imderwriting  criteria  and  loan  terms 
and  conditic^  on  loans  to  be  insured 
under  the  progrmn.  However,  it  is  the 
Department’s  view  that  Congress 
intended,  in  enacting  section  542(c),  to 
develop  a  fiscally  prudent  mortgage 
insurance  program.  The  Department 
believes  that  Congress  did  not  intend  to 
preclude  HUD  regulations  that  would 
provide:  (1)  that  the  HUD-insured 
mortgage  coostifote  a  first  lien:  (2)  that 
the  HUD-insuied  mortgage  be  regularly 
tunortizing:  (3)  that  the  insured 
mortgage  contain  a  covenant  against  the 
change  in  use  of  theinsured  property: 

(4)  tl^  the  insured  mortgage  contain  a 
covenant  requiring  the  mortgagor  to 
keep  the  property,  which  is  security  for 
the  mortgage,  insured  against  loss  due  to 
fire  or  other  hazards:  and  (5)  that  the 


regulatory  agreement  executed  by  the 
mortgagor  contain  a  provision  requiring 
that  the  mortgagor  be  a  sole  asset 
mortgagor. 

First  Lien  Requirement 

The  requirement  that  the  insured 
mortgage  be  a  first  lien  on  the  property 
is  a  fundamental  requirement  in  all  the 
Department’s  primary  insurance 
programs.  The  Department  views  the 
“first  lien’’  requirement  as  essential 
because  it  protects  the  Department’s 
intwest  by  eliminating  any  possibility 
that  HUD’s  interest  under  the  insured 
mortgage  could  be  extinguished  by  a 
superior  lien  holder  in  the  event  of  a 
foreclosure  of  a  ^perior  lien  on  the 
property.  In  the  c^text  of  the  HFA  risk¬ 
sharing  program,  Ae  first  lien 
requirement  is  also  designed  to  protect 
Ae  HFA’s  interest,  since  the  HFA  shares 
a  portion  of  Ae  risk  of  loss  wiA  HUD. 

Amortization 

The  Department  does  not  believe  that 
Congress,  in  its  enactment  of  section 
542(c),  intended  to  permit  Ae  use  of 
ridder  financing  practices  such  as 
balloon  payment  terms  and  negative 
amortizations.  Use  of  these  types  of 
financing  practices  in  insured  programs 
could  increase  Ae  chances  that  an 
insured  mortgage  would  go  into  default 
or  oAerwise  increase  Ae  Department’s 
exposure  on  a  mortgage  where  Ae  terms 
of  Ae  financing  permitted  negative 
amortization.  It  is  Ae  Department’s 
view  Aat  requiring  a  mr^age  to  be 
regularly  amortizing  would  curtail  Ae 
use  of  riskier  financing  practices  Aat 
could  jeopardize  the  stability  of  Ae 
insured  loan. 

Change  in  Use 

The  Department’s  purpose  in 
requiring  Aat  a  mortgage  insured  under 
Ais  pro^am  contain  a  covenant 
prohibiting  a  change  in  use  of  Ae 
insured  property  was  to  carry  out  Ae 
intent  of  Congress  Aat  Ae  mortgage 
insurance  be  used  to  provide  affordable 
residential  housing,  raAer  Aan  for  some 
commercial  enterprise,  such  as  a  hotel 
or  o  Ace  building. 

Hazard  Insurance 

The  Department  does  not  believe  Aat 
Congress,  in  enacting  the  section  S42(c) 
risk-sharing  program,  intended  for  the 
Secretary  to  insure  a  mortgage  on  a 
project  that  is  not  insured  against 
damtige  or  destruction  due  to  fire  or 
oAer  hazards.  Additionally,  Ae 
Department  cannot  conceive  of  an  HFA 
making  a  loan  on  a  project  Aat  is  not 
insured  against  loss  due  to  hazards.  The 
requirement  that  a  mortgagor  under  a 
mortgage  have  hazard  insurance  is  a 
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standard  mortgage  industry  practice. 
Additionally,  it  is  the  Department’s 
position  that  ^zard  insurance  is  a 
fundamental  requirement  of  Federal 
mortgage  insurance  to  protect  the  public 
fisc  against  loss  of  public  assets  and, 
therefore,  must  be  required  in  this 
program. 

Single  Asset  Mortgagor 

The  requirement  that  a  mortgagor  be 
a  single  asset  mortgagor  is  a  requirement 
that  is  critical  to  the  Department’s 
ability  to  prevent  the  mortgagor  of  an 
insured  project  from  commingling  funds 
of  the  insured  project  with  other  assets 
that  a  mortgagor  entity  might  own,  if 
permitted.  If  the  Department  were  to 
allow  a  mortgagor  entity  to  own  assets 
other  than  the  insured  project,  this 
would  increase  the  chances  of  a 
mortgagor  siphoning  off  funds  ft'om  an 
insured  project  for  use  in  a 
conventionally-financed  project.  This 
could  result  in  the  mortgagor  of  the 
insured  mortgage  suffering  severe 
financial  difficulty,  possibly  defaulting 
on  the  insured  mortgage  and  a 
subsequent  insurance  claim  being  filed 
by  the  HFA.  In  addition,  the  assets  of  an 
insured  project  could  become  at  risk,  as 
a  result  of  their  application  to  the  debts 
of  a  conventionally-financed  project  in 
financial  difficulty  where  both  projects 
have  the  same  owner. 

Other  provisions  in  subpart  E  pertain 
to  the  closing  of  a  mortgage  loan.  The 
closing  will  be  held  by  the  HFA,  which 
is  then  required  to  submit  a  closing 
docket  (with  required  documentation)  to 
HUD  for  insurance  endorsement.  The 
required  documentation  is  set  forth  in 
the  interim  rule  as  well. 

Subpart  F — Project  Management  and 
Servicing 

Subpart  F  sets  out  the  rules  for  HFAs 
to  service  loans  and  manage  projects. 

The  HFA  will  have  broad 
responsibility  for  the  administration  of 
this  program,  including  monitoring  and 
determining  the  compliance  of  the 
project  owner  with  the  requirements  of 
this  rule.  HUD  will  not  hold  or  be  a 
party  to  any  mortgage  or  note 
instruments  between  the  mortgagor  and 
the  HFA.  HUD  will,  however,  monitor 
the  performance  of  the  HFA  to 
determine  its  compliance  with  this 
subpart. 

Section  266.505  lists  certain 
requirements  that  must  be  included  in 
the  regulatory  agreement  that  is 
executed  by  the  HFA  and  the  project 
owner.  Those  requirements  are 
necessary  to  assma  that  the  owner  will 
maintain  the  soimd  financial  and 
physical  condition  of  the  project,  and 
maintain  the  project  as  an  affordable 


housing  resource.  Section  266.510 
describes  the  responsibilities  of  the  HFA 
for  annual  project  inspections,  review  of 
an  owner’s  compliance  with  the 
affirmative  fair  housing  marketing  plan, 
and  analysis  of  the  owner’s  annual  audit 
and  recordkeeping. 

Subpart  G — Contract  Rights  and 
Obligations 

Subpart  G  contains  provisions  with 
regard  to  the  mortgage  insurance 
premium  (MIP)  in  §§  266.600-266.608. 

In  accordance  with  section  542(c)(3),  the 
interim  rule  provides  for  a  “sliding 
scale”  of  MIP  payments,  with  reduced 
amounts  payable  in  inverse  proportion 
to  the  increase  in  an  HFA’s  risk 
apportionment.  Risk  apportionment 
percentages  range  from  10  to  90  percent. 
At  the  high  end,  an  HFA  assuming  90 
percent  of  the  risk  would  be  required  to 
pay  a  .05  percent  MIP  based  upon  the 
average  outstanding  principal  balance 
(without  taking  into  account  delinquent 
payments  or  prepayments)  per  annum. 

At  the  other  end  of  the  spectrum,  an 
HFA  assuming  10  percent  of  the  risk 
would  be  required  to  pay  a  .45  percent 
MIP  based  upon  the  average  outstanding 
principal  balance  per  annum. 

Subpart  G  also  contains  provisions  on 
insurance  endorsement  and 
assignments.  Endorsement  of  the 
original  credit  instrument  will  indicate 
the  Commissioner’s  insurance  of  the 
mortgage.  Section  542(c)(2)(B)  of  the 
1992  Act  provides  for  full  mortgage 
insurance  for  loans  originated  by  or 
through  qualified  HFAs.  While  this 
provision  clearly  permits  qualified 
HFAs  to  underwrite  loans  for  other 
HFAs  or  mortgage  entities  or  to  sell  their 
loans  in  the  secondary  market,  the 
Depcirtment  discussed  this  option  with 
HFA  representatives  with  particuleir 
concern  about  how  the  HFA  would 
maintain  its  risk-sharing  obligation  in 
such  transactions.  In  view  of  the 
complexities  of  implementing  this 
aspect  of  the  statute  and  the  desire  to 
implement  the  pilot  program  in  a  tijpely 
manner,  it  was  agreed  between  ffie 
HFAs  and  HUD  that  entities  ot^r  than 
approved  HFAs  would  not  be  j^rmitted 
to  be  mortgagees  originating  loans  to  be 
insured  under  this  program.  The  one 
exception  was  with  respect  to  the 
transfer  of  partial  interest  imder  a 
participation  agreement.  Section 
266.616  permits  the  transfer  of  up  to  100 
percent  of  the  beneficial  interest  in  a 
loan  or  a  pool  of  loans  insured  under 
part  266,  provided  that,  among  other 
things,  the  HFA  remains  the  mortgagee 
of  record  and  is  the  party  with  whom 
the  Commissioner  deals  under  the 
contract  of  mortgage  insurance. 


Section  266.620  describes  the 
circumstances  under  which  the  contract 
of  insurance  will  terminate.  These  are 
(1)  payment  in  full  of  the  mortgage:  (2) 
acquisition  of  the  mortgaged  property  by 
the  HFA  and  notification  to  the 
Commissioner  that  no  claim  for 
insurance  benefits  will  be  made;  (3) 
acquisition  of  the  property  at  a 
foreclosure  sale  by  a  party  other  than 
the  HFA;  (4)  notification  by  the  HFA  to 
the  Commissioner  of  voluntary 
termination;  (5)  a  finding  of  fraud  or 
material  misrepresentation  on  the  part 
of  the  HFA  or  its  successors  with 
respect  to  the  contract  of  insurance;  or 
(6)  receipt  by  the  Commissioner  of  an 
application  for  final  claims  settlement. 

The  latter  part  of  subpart  G  describes 
the  procedures  for  filing  a  claim  upon 
a  default,  determining  the  amount  of  the 
claim,  and  payment  of  the  claim. 

Section  266.630  describes  the 
requirements  for  filing  for  a  partial 
payment  of  a  claim.  This  section  is 
intended  to  avoid  full  insurance  claim 
payments  by  providing  the  HFA  with 
flexibility  to  deal  with  a  nonperforming 
mortgage  where  the  default  is  due  to 
circumstances  beyond  the  mortgagor’s 
control  and  the  financial  relief  provided 
by  the  HFA  is  sufficient  to  restore  the 
financial  viability  of  the  project.  When 
the  conditions  of  this  section  are  met,  an 
HFA  may  reduce  the  unpaid  principal 
balance  of  the  insured  mortgage  by  up 
to  50  percent  and  may  defer  delinquent 
interest.  The  HFA  must  secure  the 
mortgagor’s  repayment  of  this  relief 
with  a  second  mortgage,  which  can  have 
deferred  amortization  thereby  allowing 
the  mortgagor  to  repay  the  second 
mortgage  in  increasingly  larger  amounts 
as  the  project’s  cash  flow  improves. 

Under  this  partial  claim  procedure, 
upon  the  HFA  providing  the  above- 
,  described  relief,  HUD  makes  a  partial 
claim  payment  to  the  HFA  in  an  amount 
that  is  a  percentage  of  the  relief 
provided  by  the  HFA  to  the  mortgagor. 
The  percentage  is  equal  to  HUD’s 
percentage  of  the  risk  of  loss  on  the 
original  mortgage  loan  or  50  percent, 
whichever  is  less.  The  HFA,  in  turn, 
must  remit  to  HUD  the  same  percentage 
of  all  amounts  that  it  collects  on  its 
second  mortage. 

When  HUD  pays  a  claim  (i.e.,  entire 
amoimt,  in  cash),  §  266.638  provides 
that  the  HFA  will  issue  a  debenture  (or 
a  promissory  note,  a  bond,  or  any  other 
instrument,  hereinafter  referred  to  as 
"debenture”)  to  HUD  for  the  full 
amount  of  the  claim.  The  debenture  will 
have  a  term  of  five  years  in  order  to 
afford  the  HFA  ample  time  to  work  with 
the  mortgagor  to  cure  the  default  or 
foreclose  and/or  resell  the  project. 
During* the  five  year  period,  the  HFA 
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will  pay  HUD  interest  on  the  debenture, 
due  and  payable  on  the  anniversary  of 
the  claim  paymMiL  At  the  end  of  five 
years,  or  at  the  point  of  settlement  when 
the  debenture  is  paid.  HUD  will 
determine  the  amount  of  losses  to  be 
apportioned  between  HUD  and  the 
HFA. 

Sections  266.640  through  266.6S6 
concern  the  final  disposition  of  a  claim, 
including  the  HFA's  ability  to  accept  a 
deed-in-Ueu  of  foreclosure;  &e  use  of  an 
appraisal  to  detennine  prbperty  value'  in 
the  absence  of  a  foreclosure  sale;  the 
manner  in  which  the  amount  of  a  loss 
is  determined;  and  final  settlement 

rv.  Justification  for  Interim  Rule; 
ConsultafioBS 

In  general,  the  Department  publidies 
a  rule  for  public  comment  before  issuing 
a  rule  for  efiiact  in  accordance  with  its 
own  regulations  on  rulemaking  at  24 
CFR  part  10.  However,  part  10  provides 
for  exceptions  from  that  general  rule 
where  the  Department  finds  good  cause 
to  omit  advance  notice  and  public 
participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  comment  is  “impracticable, 
unnecessary,  or  contrary  to  the  public 
interest”  (24  CFR  10.1).  The  Department 
finds  that  good  cause  exists  to  publish 
this  interim  rule  for  effect  without  first 


soliciting  public  comment,  in  that  prior 
public  comment  is  impracticehle 
because  section  542(c)  directed  that  the 
program  be  implemented  cpiickly  and 
limited  the  amount  of  time  the  program 
could  be  in  operation.  Postponing  ^e 
effectiveness  of  the  interim  rule  to  allow 
for  public  comments  would  unduly 
delay  the  program’s  implementation  and 
its  objective  to  increase  the  number  of 
afiordable  housing  units. 

The  Department  has,  adopted  a  policy 
of  setting  a  date  for  expiration  of  an 
interim  rule  unless  a  final  rule  is 
published  before  that  date.  This 
“sunset”  provision  appears  in  §2e6.1(c) 
of  the  rule,  and  provides  that  the 
interim  rule  will  e}q)ire  on  a  date  12 
months  from  publu^on  unless  a  final 
rule  is  published  before  that  date.* 

As  part  of  the  process  of  development 
of  this  rule,  the  Department  has 
consulted  with  industry  representatives, 
including  representatives  of  state  and 
local  HFAs,  in  order  to  structure  the 
initial  (interim)  program  in  a  manner 
that  lends  itself  to  immediate  and 
feasible  implementation.  The  purpose  of 
the  consultations  was  to  discuss, 
informally,  how  the  objectives  of  section 
542(c)  could  best  be  achieved  with 
minimum  administrative  burden  on  the 
HFAs  and  HUD.  The  comments  of  the 
HFAs,  as  well  as  the  transcription  of  a 


meeting  held  on  May  3. 1993  in 
Washii^oa.  DC  between  HUD  and  HFA 
representatives,  are  part  of  the  public 
fifo  for  this  rule,  and  are  available  for 
public  inspection.  The  Department  took 
into  consideration  the  comments  and 
suggestions  made  by  die  participants  in 
those  discussions,  and  through  this 
interim  rule,  seeks  further  comments 
from  these  groups  and  other  members  of 
the  public. 

In  addition  to  the  coirsultations  just 
described.  HUD  has  entered  into 
consulting  omtracts  with 
re^xresentatives  of  a  state  housing 
finance  £^eacy  and  of  a  local  ho^ng 
finance  agency  for  the  purpose  of 
assisting  HUD  in  developing  and 
analyzing  issu^  i^tive  to  the  rule, 
assessing  public  comments,  and 
developing  the  final  rule. 

V.  Other  Madters 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  interim 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  for  approval 
under  tlm  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501-3520).  The 
following  provisions  of  the  interim  rule 
have  been  determined  by  the 
Department  to  contain  collection  of  • 
information  requirements: 


Reterence  in  rule 

Number  of 
respondents 

Number  of 
responses 
per  re¬ 
spondent 

Total  annual 
responses 

Hours  per 
response 

Total  hours 

§  266.105(b)  . . .’. . . . 

20 

1 

20 

12 

240 

§266. 105(c) . . . . . 

10 

1 

10 

15 

150 

§  268.1 15(dM2)  . . . . . . 

15 

2 

30 

4 

120 

§266.210  . . . . 

125 

1 

125 

2 

250 

§266.21 5(a) .  ...  . . . 

125 

1 

125 

1.5 

187.5 

§266.21 5(b) . . . 

100 

1 

100 

100 

10,000 

§  266.420(b) . . . . 

125 

1 

125 

5 

625 

§  266.505(b)(7)  .  . 

250 

1 

250 

2  i 

500 

§266.51 0(a) . . . . . . 

250 

1 

250 

8 

2,000 

§266.S10(b) . - . . 1 

Total  annua!  burden . . . . . . . 

15! 

1 

1 

15 

7 

105 

14,177.5 

National  Environmental  Policy  Act 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50 
implementing  section  102(2](C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  at  the 
Office  of  Rules  and  Docket  Clerk,  451 
Seventh  Street  SW..  room  10276, 
Washington.  DC  20410-0500. 


Executive  Order  12866,  Regulatory 
Plattning  and  Review 

This  interim  rule  was  reviewed  and 
approved  by  the  Offioe  of  Management 
and  Budget  imder  Executive  Order 
12866,  Regulatory  Planning  and  Review, 
which  was  signed  by  the  President  on 
September  30, 1993. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  interim  rule 
before  publication  and  by  {q}proving  it 
certifies  that  the  interim  rule  will  not 
have  a  significant  economic  impact  on 


a  substantial  number  of  small  entities. 
The  program  will  provide  a  new  system 
of  Federal  credit  enhancements  to 
expand  the  Nation’s  supply  of 
affordable  housing.  Qualified  State  and 
local  housing  finance  agencies  will 
participate  in  the  program  on  a 
volunt^  basis. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  xmder  Executive 
Order  12606,  The  Family,  has 
determined  that  the  provisions  of  this 
interim  rule  will  not  have  a  significant 
impact  on  family  formation. 
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maintenance  or  well  being,  except  to  the 
extent  that  the  program  authorized  by 
the  interim  rule  will  increase  the  supply 
of  affordable  housing,  thereby 
improving  the  ability  of  families  to  find 
decent  and  affordable  housing.  Any  . 
such  impact  is  beneficial  and  merits  no 
further  review  under  the  Order. 

Executive  Order  12611,  Federalism 

The  General  Coimsel,  as  the 
Designated  Official  under  section  6(a]  of 
Executive  Order  12611,  Federalism,  has 
determined  that  the  policies  contained 
in  this  interim  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  Department 
has  specifically  provided  in  this  interim 
rule  that  its  regulation  on  preemption  of 
State  or  local  rent  control  laws  does  not 
apply  to  this  program.  Any  preemption 
of  those  laws  for  purposes  of  the 
housing  provided  imder  the  program 
will  be  done  under  authority  granted  the 
HFAs  by  State  or  local  law.  All 
authority  delegated  to  HFAs  by  HUD 
under  this  program  was  done  so  because 
the  Department  believes  that  is  the 
intent  of  Congress  under  section  542(c). 

Semi-Annual  Agenda  of  Regulations 

This  interim  rule  was  listed  as  item 
number  1533  in  the  Department’s 
Semiannual  Agenda  of  Regulations 
published  on  October  25, 1993  (58  FR 
56402,  56429)  imder  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act. 

List  of  Subjects 
24  CFR  Part  246 

Grant  programs — housing  and 
community  development. 
Intergovernmental  relations.  Loan 
programs — chousing  and  community 
development.  Low  and  moderate 
income  housing,  Rent  subsidies. 

24  CFR  Part  266 

Aged,  Fair  housing. 

Intergovernmental  relations,  Mortgage 
insurance.  Low  and  moderate  income 
housing.  Reporting  and  recordkeeping 
requirements. 

In  accordance  with  the  reasons  set 
forth  in  the  preamble,  title  24  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


CHAPTER  II— OFFICE  OF  ASSISTANT 
SECRETARY  FOR  HOUSING— FEDERAL 
HOUSING  COMMISSIONER.  DEPARTMENT 
OF  HOUSING  AND  URBAN  DEVELOPMENT 

1.  The  heading  of  subchapter  B  of 
chapter  n  is  revised  to  read  “Subchapter 
B — Mortgage  and  Loan  Insurance 
Programs  Under  National  Housing  Act 
and  Other  Authorities”. 

PART  24&-LOCAL  RENT  CONTROL 

2.  The  authority  citation  for  part  246 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1715b;  42  U.S.C. 
3535(d). 

3.  Action  246.1  is  amended  by 
adding  paragraph  (e).  to  read  as  follows: 

§  246.1  Scope  and  effect  of  regulations. 
***** 

(e)  This  part  applies  to  mortgages 
insured  under  the  National  Housing 
Act.  It  does  not  apply  to  mortgages 
insured  under  section  542(c)  of  the 
Housing  and  Community  Development 
Act  of  1992  (12  U.S.C.  1707). 

4.  Part  266  is  added  to  read  as  follows: 

PART  26&— HOUSING  FINANCE 
AGENCY  RISK-SHARING  PROGRAM 
FOR  INSURED  AFFORDABLE 
MULTIFAMILY  PROJECT  LOANS 

Subpart  A— General  Provisions 

Sec. 

266.1  Purpose  and  scope. 

266.5  Definitions. 

266.10  Fund  allocations. 

266.15  Risk-Sharing  Agreement. 

266.20  Effect  of  amendments. 

266.25  Limitation  on  HUD  insurance 
liability. 

266.30  Nonapplicability  of  24  CFR  part  246. 
266.35  Waivers. 

Subpart  B — Housing  Finance  Agency 
Requirements 

266.100  Qualified  housing  finance  agency 
(HFA). 

266.105  Application  requirements. 

266.110  Reserve  requirements.  ^ 
266.115  Program  monitoring  and 
evaluation.  -V 

266.120  Actions  for  which  sanctions  may 
be  imposed. 

266.125  Scope  and  nature  of  sanctions. 
266.130  Reinsurance. 

Subpart  C — Program  Requirements 

266.200  Eligible  projects. 

266.205  Ineligible  projects. 

266.210  HUD-retained  review  functions. 
266.215  Functions  delegated  by  HUD  to 
HFAs. 

266.220  Nondiscrimination  in  housing  and 
employment. 

266.225  Labor  standards. 


Subpart  D — Processing,  Development,  and 

Approval 

266.300  HFAs  accepting  50  percent  or  more 
of  risk. 

266.305  HFAs  accepting  less  than  50 
percent  of  risk. 

266.310  Insurance  of  advances  or  insurance 
upon  completion;  applicability  of 
requirements. 

266.315  Recordkeeping  requirements. 

Subpart  E— Mortgage  and  Closing 

Requirements;  HUD  Endorsement 

266.400  Property  requirements — real  estate. 

266.402  Recordation. 

266.405  Title. 

266.410  Mortgage  provisions. 

266.415  Mortgage  lien  and  other 
obligations. 

266.417  Authority  to  adjust  mortgage 
insurance  amount. 

266.420  Closing  and  endorsement  by  the 
Commissioner. 

Subpart  F— Project  Management  and 

Servicing 

266.500  General. 

266.505  Regulatory  agreement 
requirements. 

266.510  HFA  responsibilities. 

266.515  Record  retention. 

266.520  Program  monitoring  and 
compliance. 

Subpart  G — Contract  Rights  and 

Obligations 

Mortgage  Insurance  Premiums 

266.600  Mortgage  insurance  premium: 
Insurance  upon  completion. 

266.602  Mortgage  insurance  premium; 
Insured  advances. 

266.604  Mortgage  insurance  premium: 
Other  requirements. 

266.606  Mortgage  insurance  premium; 
Duration  and  method  of  paying. 

266.608  Mortgage  insurance  premium:  Pro 
rata  refund. 

Insurance  Endorsement 

266.612  Insurance  endorsement. 

,  Assignments 

266.616  Transfer  of  partial  interest  under 
participation  agreement. 

Termination 

266.620  Termination  of  Contract  of 
Insurance. 

266.622  Notice  and  date  of  termination  by 
the  Commissioner. 

Claim  Procedures 

266.626  Notice  of  default  and  filing  an 
insurance  claim. 

266.626  Initial  claim  payments. 

266.630  Partial  payment  of  claims. 

266.632  Withdrawal  of  claim. 

266.634  Reinstatement  of  the  contract  of 
insurance. 

266.636  Insuring  new  loans  for  defaulted 
projects. 

266.638  Issuance  of  HFA  Debenture. 

266.640  Foreclosure  and  acquisition. 

266.642  Appraisals. 

266.644  Application  for  final  claim 
settlement. 
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266.646  Determining  the  amount  of  loss. 
266.648  Items  included  in  total  loss. 

266.650  Items  deducted  from  total  loss. 
266.652  Determining  share  of  loss. 

266.654  Final  claim  settlement  and  HFA 
Debenture  redemption. 

266.656  Recovery  of  costs  after  final  claims 
settlement. 

266.658  Program  monitoring  and 
compliance. 

Authority;  12  U.S.C.  1707;  42  U.S.C. 

3535(d). 

Subpart  A — General  Provisions 

§  266.1  Purpose  and  scope. 

(a)  Authority  and  scope.  (1)  Section 
542  of  the  Housing  and  Community 
Development  Act  of  1992  directs  the 
Secretary  of  the  Department  of  Housing 
and  Urban  Development,  acting  through 
the  Federal  Housing  Administration,  to 
carry  out  programs  that  will 
demonstrate  the  effectiveness  of 
providing  new  forms  of  Federal  credit 
enhancement  for  multifamily  loans. 
Section  542,  entitled,  “Multifamily 
Mortgage  Credit  Demonstrations,” 
provides  new  independent  insurance 
authority  that  is  not  under  the  National 
Housing  Act. 

(2)  Section  542(c)  of  the  Housing  and 
Community  Development  Act  of  1992 
specifically  directs  the  Secretary  to 
carry  out  a  pilot  program  of  risk-sharing 
with  qualified  State  and  local  housing 
finance  agencies  (HFAs).  The  qualified 
HFAs  are  autliorized  to  underwrite  and 
process  loans.  HUD  yviU  provide  full 
mortgage  insurance  on  affordable 
multifamily  housing  projects  processed 
by  such  HFAs  imder  this  program. 
Through  risk-sharing  agreements  with 
HUD,  HFAs  contract  to  reimburse  HUD 
for  a  portion  of  the  loss  from  any 
defaults  that  occur  while  HUD 
insurance  is  in  force. 

(3)  The  extent  to  which  HUD  will 
direct  qualified  HFAs  regarding  their 
underwriting  standards  and  loan  terms 
and  conditions  is  related  to  the 
proportion  of  the  risk  taken  by  an  HFA. 

(b)  Purpose.  The  primary  purpose  of 
this  pilot  program  is  to  test  effectiveness 
of  providing  new  forms  of  credit 
enhancement  for  multifamily  loans,  i.e., 
utilization  of  full  insurance  by  HUD. 
pursuant  to  risk-sharing  agreements 
with  qualified  housing  finance  agencies, 
for  the  development  of  affordable 
housing.  The  utilization  of  Federal 
credit  enhancements  should  increase 
access  to  capital  markets  and,  thereby, 
increase  the  supply  of  affordable 
multifamily  housing.  By  permitting 
HFAs  to  underwrite,  process,  and 
service  loans  and  to  manage  and  dispose 
of  properties  that  fall  into  default,  HUD 
expects  affordable  housing  to  be  made 
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available  to  eligible  families  and 
individuals  in  a  timely  manner. 

(c)  Expiration  of  rule.  Paragraph  (e)  of 
§  246.1  and  part  266  will  expire  on 
December  5, 1994. 

§  266.5  Definitions. 

Act  means  the  Housing  and 
Community  Development  Act  of  1992, 
as  amended. 

Affordable  housing  means  a  project  in 
which  20  percent  or  more  of  the  units 
are  both  rent-restricted  and  occupied  by 
families  whose  income  is  50  percent  or 
less  of  the  area  median  income  as 
determined  by  HUD,  with  adjustments 
for  household  size,  or  in  which  40 
percent  (25  percent  in  New  York  City) 
or  more  of  the  imits  are  both  rent- 
restricted  and  occupied  by  families 
whose  income  is  60  percent  or  less  of 
the  area  median  income  as  determined 
by  HUD,  with  adjustments  for 
household  size.  A  residential  unit  is 
rent-restricted  if  the  gross  rent  with 
respect  to  such  unit  does  not  exceed  3T) 
percent  of  the  imputed  income 
limitation  applicable  to  such  unit. 

Board  and  Care/Assisted  Living 
Facility  means  a  residential  facihty  for 
independent  living  that  is  regulated  by 
State  or  local  government  that  provides 
continuous  protective  oversight  and 
assistance  with  the  activities  of  daily 
living  to  frail  elderly  persons  or  other 
persons  needing  such  assistance. 
Continuous  protective  oversight  may 
range  fi'om  as  little  as  awareness  on  the 
part  of  management  staff  of  residents’ 
whereabouts  (and  the  abihty  to 
intervene  in  the  event  of  crisis)  to  a 
higher  level  of  services  and  assistance. 
Assistance  with  the  activities  of  daily 
living  may  include,  but  is  not  limited  to, 
bathing,  dressing,  eating,  getting  in  and 
out  of  bed  or  chairs,  walking,  going 
outdoors,  using  the  toilet,  laundry, 
home  management,  meal  preparation, 
shopping,  supervision  of  medication, 
and  housework. 

Commissioner  means  the  Federal 
Housing  Commissioner  or  his  or  her 
authorized  representative. 

Contract  of  insurance  means  the 
agreement  evidenced  by  the 
endorsement  of  the  Commissioner  upon 
the  credit  instrument  given  in 
connection  with  an  insured  mortgage, 
incorporating  by  reference  the 
regulations  in  this  part  and  the 
applicable  provisions  of  the  Act. 

Credit  subsidy  means  the  cost  of  a 
direct  loan  or  loan  guarantee  imder  the 
Federal  Credit  Reform  Act  of  1990  as 
defined  in  subpart  B  of  title  13  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.L.  101-508,  approved  Nov.  5. 
1990). 


/  Rules  and  Regulations  64039 


Debenture  means  the  instrument 
issued  by  the  HFA  to  HUD  upon 
payment  of  an  insurance  claim  by  HUD. 
The  instrument  must  be  in  the  standard- 
form  of  a  State  or  Municipal  Debenture 
issued  under  the  Uniform  Commercial 
Code,  where  applicable,  and  must  be 
supported  by  the  full  faith  and  credit  of 
the  HFA.  The  instrument  must  define 
the  terms  and  conditions  emd  the  risk¬ 
sharing  portion  which  the  HFA  will  pay 
at  the  end  of  tlie  term  of  the  Debenture, 
and  must  be  for  the  full  amount  of  the 
claim  payment.  The  term  Debenture 
may  include  similar  instruments,  such 
as  promissory  notes  and  bonds,  as 
mutually  agreecTtmon  by  the 
Commissioner  aha  the  HFA. 

Designated  offices  means  the  HUD 
Field  Offices  that  are  assigned  the 
responsibility  for  program  monitoring, 
imposing  or  recommending  sanctions 
for  program  violations,  and  conducting 
informal  heeirings. 

Firm  approval  letter  means  a  letter 
issued  by  HUD  to  an  HFA  upon  the 
positive  completion  of  the  HUD- 
retained  reviews  described  in  §  266.210. 
The  letter  will  apportion  units,  insuring 
authority,  and  credit  subsidy  to  the 
project  and  provide  that,  so  long  as  the 
HFA  is  in  good  standing  and  absent 
fi-aud  or  misrepresentation  by  the  HFA. 
HUD  will  endorse  the  project  mortgage 
for  insurance  upon  presentation  by  the 
HFA  of  the  required  Closing  Docket  and 
certifications  required  by  this  part  and 
the  Commissioner’s  administrative 
reimirements. 

Gross  rent  includes  any  utility 
allowance  determined  by  the  Secretary- 
after  taking  into  account  such 
determination  under  section  8  of  the 
U.S.  Housing  Act  of  1937  (42  U.S.C. 
1437f).  It  does  not  include  any  payment 
under  section  8  or  any  comparable 
rental  assistance  program  (with  respect 
to  such  unit  or  occupants  thereof),  nor 
does  it  include  any  fee  for  a  supportive 
service  that  is  paid  to  the  owner  of  the 
unit  (on  the  basis  of  the  low-income 
status  of  the  tenant  of  the  unit)  by  any 
governmental  program  of  assistance  (or 
by  an  organization  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code 
(26  U.S.C.  501(c)(3))  and  exempt  fe-om 
tax  under  section  501(a)  of  the  Code  (26 
U.S.C.  501(a))  if  such  program  (or 
organization)  provides  assistance  for 
rent  and  the  amount  of  assistance 
provided  for  rent  is  not  separable  from 
the  amount  of  assistance  provided  for 
supportive  services.  It  also  does  not 
include  any  rental  payment  to  the 
owner  of  the  unit  to  the  extent  such 
owner  pays  an  equivalent  amount  to  the 
Farmers  Home  Administration  under 
section  515  of  the  Housing  Act  of  1949 
(42  U.S.C.  1485). 
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fiousing  finance  agency  or  HFA 
means  any  public  body,  agency,  or 
instnunentabty  created  by  a  specific  act 
of  a  State  legislatiire  or  lo^ 
municipality  empowered  to  finance 
activities  designed  to  provide  housing 
and  related  facilities,  through  land 
acquisition,  construction  or 
rehabilitation.  The  term  State  includes 
the  several  States,  Puerto  Rico,  the 
District  of  Columbia,  Guam,  the  Trust 
Territory  of  the  Pacific  Islands, 

American  Samoa  and  the  Virgin  Islands. 

Insured  mortgage  means  a  valid  single 
first  lien  on  property  that  has  first 
priority  for  payment  and  for  which  the 
credit  instrument  has  been  endorsed  for 
insurance  by  the  Commissioner  or  his  or 
her  duly  authorized  representative. 

Level  I  participants  means  HFAs  that 
elect  to  take  50  percent  or  more  of  the 
risk  of  loss  in  10  percent  increments  on 
mortgaees  issued  under  this  pr^ram. 

Level  IJ  participants  means  HFAs  that 
elect  to  take  10  or  25  percent  of  the  risk 
of  loss  on  mortgages  issued  under  this 
program,  dependent  on  the  loan-to* 
replacement  cost  or  loan-to-value  ratio 
of  the  project  to  be  insured. 

Mortgage  means  such  a  single  first 
lien  upon  the  real  estate  as  is  commonly 
given  to  secure  advances  on,  or  the 
unpaid  purchase  price  of,  real  estate 
under  the  laws  of  the  jurisdiction  where 
the  real  estate  is  situated,  together  with 
the  credit  instnunents,  if  any,  secured 
thereby. 

Mortgagee  means  the  original  lender 
under  a  mortgage  and  its  successors  and 
assigns  approv^  by  the  Commissioner. 

Mortgagor  means  the  original 
borrower  under  a  mortgage  and  its 
successor  and  assigns. 

Multifamily  housing  means  property 
consisting  of  five  or  more  rental 
dwelling  units  of  housing.  These  units 
may  be  detached,  semi-detached,  or  row 
houses,  or  multifamily  structures. 

Qualified  HFA  means  an  HFA  that 
meets  the  requirements  described  in 
§  266.100(a). 

Risk-Sharing  Agreement  means  a 
contract  between  an  HFA  and  the 
Commissioner  that  incorporates  the 
terms,  obligations,  and  conditions 
specified  in  this  part. 

Secondary  financing  means  any  grant, 
loan,  inferior  lien,  or  other  form  of 
indebtedness  used  during  loan 
origination  prior  to  HUD  endorsement 
to  finance  a  multifamily  property 
insured  under  this  part  whi^  is  inferior 
to  the  insured  mortgage  as  defined 
above  and  does  not  have  first  priority 
for  payment. 

Single  Room  Occupancy,  or  SRO, 
projects  means  multifamily  projects 
consisting  of  units  that  are  not  required 
to  contain  food  preparation  or  sanitary 


facilities  for  occupancy  by  single 
individuals  capable  of  independent 
living. 

Supportive  services  means  any  service 
provided  under  a  planned  program  of 
services  designed  to  enable  residents  of 
a  residential  rental  property  to  remain 
independent  and  avoid  placement  in  a 
hospital,  nursing  home,*or  intermediate 
care  facility  for  the  mentally  or 
physically  handicapped.  In  the  case  of 
a  single  room  occupancy  unit,  the  term 
includes  any  service  provided  to  assist 
tenants  in  locating  and  retaining 
permanent  housing.  This  definition  is  to 
be  used  in  conjunction  with  the  "gross 
rent”  calculation. 

§266.10  Fund  allocations. 

(a)  Notice  of  availability  of  insuring 
authority.  HITO  will  announce  the 
availability  of  insuring  authority 
through  publication  of  a  Notice  in  the 
Federal  Register.  Such  Notice  will 
invite  qualified  HFAs  to  submit  an 
application  for  approval  imder  this  part, 
llie  Notice  will  indicate  the  deadline 
date  for  submission  of  applications, 
required  documentation,  the  address  to 
which  the  applications  must  be 
submitted  and  other  relevant 
information. 

(b)  Annual  apportionment.  A  portion 
(up  to  %,  or  20,000  units)  of  the  total 
insuring  authority  for  the  30,000  units 
available  under  the  pilot  program  will 
be  reserved  from  HUD's  maximum 
insuring  authority  for  the  pilot  program 
at  the  banning  of  Fiscal  Year  1994. 

The  unallocated  balance  of  imits  and 
any  unused  insuring  authority  will  be 
reserved  at  the  beginning  of  Fiscal  Year 
1995.  The  corresponding  credit  subsidy 
will  be  reserved  in  an  amount  sufficient 
to  cover  the  maximum  risk  HUD  could 
assume  in  the  event  of  a  loss,  i.e.,  90 
percent.  Upon  endorsement  of  each 
mortgage,  the  credit  subsidy  will  be 
reduced  in  accordance  with  the  actual 
amount  of  risk  HUD  assumes. 

(c)  Set-aside.  Each  approved  HFA  will 
be  given  a  imit  set-aside  using  the 
allocation  system  described  in 
paragraph  (d)  of  this  section.  Only  a 
portion  of  each  HFA’s  set-asidi^n 
excess  of  its  minimum  will  be  initially 
allocated.  A  review  of  each  HFA’s 
performance  at  a  later  date  will 
determine  the  amount  of  any  additional 
allocation.  Where  HUD  determines  that 
an  HFA  will  not  use  the  full  amoimt  of 
its  set-aside,  the  vmits  will  be 
reallocated  to  other  HFAs  as  needed. 

(d)  HFA  risk-sharing  allocation 
system.  (1)  Each  approved  HFA  will  be 
allocated  a  minimiun  of  100  units. 
Requests  for  less  than  the  minimum  will 
not  be  accepted  for  this  pilot  program. 
HFAs  that  do  not  demonstrate  the 


capacity  to  use  at  least  100  imits  during 
the  pilot  will  not  be  approved  for 
participation. 

(2)  A  State-wide  unit  cap  will  be 
established  for  each  State  represented 
by  an  approved  State  or  local  housing 
finance  agency.  The  initial  State-wide 
unit  caps  will  be  based  on  the  number 
of  units  remaining  after  deducting  the 
minimum  allocation  for  all  approved 
HFAs  from  the  20,000  units.  Each 
State’s  cap  will  be  a  portion  of  this 
remainder,  based  on  the  ratio  of  the  total 
population  in  that  State  to  the  total 
population  of  ail  States  in  which 
approved  HFAs  are  located. 

(3)  The  local  HFA  set-aside  will  be  the 
lesser  of: 

(i)  The  number  of  units  requested  by 
the  local  HFA  in  its  application:  or 

(ii)  The  minimum  allocation  plus  the 
portion  of  the  State-wide  unit  cap 
represented  by  the  ratio  of  the 
population  in  the  jurisdiction  of  the 
local  HFA  to  the  total  population  of  the 
State  in  which  the  lo<»l  HFA  is  located. 

(4)  The  State  HFA  set-aside  will  be 
the  lesser  of: 

(i)  The  number  of  units  requested  by 
the  State  HFA  in  its  application;  or 

(ii)  The  minimum  allocation  plus  the 
number  of  units  remaining  from  the 
State-wide  unit  cap  after  deduction  of 
any  set-aside,  or  set-asides,  of  any 
participating  local  HFA,  or  HFAs, 
within  the  State’s  boundaries. 

(5)  Any  units  not  allocated  will  be 
retained  by  the  Commissioner  for  future 
allocation. 

(6)  The  remaining  10,000  units  and 
any  other  unallocated  units  will  be 
allocated  during  Fiscal  Year  1995. 

(e)  Each  allocation  to  an  HFA  will  be 
reserved  in  a  Risk-Sharing  Agreement 
(and  amendments  thereto)  executed  by 
,  the  HFA  and  HUD.  The  Agreement  will 
specify  the  insuring  authority  and 
number  of  units  allocated  to  the  HFA. 

§  266. 1 5  Risk-Sharing  Agreement. 

(a)  Requirement  for  participation. 

^  Execution  of  a  Risk-Sharing  Agreement 
is  a  prerequisite  to  participation  in  this 
program. 

(b)  Provisions.  The  Agreement  will 
include,  but  not  necessarily  be  limited 
to,  the  following: 

(1)  The  allocation  of  units,  insuring 
authority  and  credit  subsidy  set  aside 
for  the  HFA; 

(2)  The  risksharing  level  or  levels  at 
which  the  HFA  has  been  approved  to 
participate  in  the  program; 

(3)  The  standards  and  procedures,  and 
loan  terms  and  conditions,  to  be  used  by 
the  HFA  in  originating,  underwriting, 
closing,  project  management  and 
servicing  of  loans  and  for  disposing  of 
defaulted  properties  (which  may  be 
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incorporated  by  reference  to  existing 
HFA  documents): 

(4)  The  identification  of  the 
individuals  responsible  for  the  overall 
underwriting  decision  (Chief 
Underwriter)  and  for  project 
management,  servicing,  and  property 
disposition  (Housing  Management 
Director),  principal  staff,  and 
identification  of  individuals,  with 
specimen  signatures,  wdth  authority  to 
sign  loan  documents  or  otherwise 
commit  the  HFA; 

(5)  Certifications  by  the  HFA  that  it; 

(i)  Will  allow  periodic  auditing  and 
review  by  the  Commissioner  and  the 
HUD  Inspector  General  and  their 
authorized  agents  regarding  the  HFA’s 
participation  in  the  program  and  permit 
an  inspection  and  examination  of  its 
financial  records,  and  records  associated 
with  loans  insured  under  this  part: 

(ii)  Will  notify  HUD  promptly  in 
writing  any  time  the  HFA  changes 
principal  staff,  persons  authorized  to 
commit  the  HFA,  and  operating 
procedures,  underwriting  standards  and 
procedures,  and  loan  terms  and 
conditions.  Level  n  HFAs  must  also 
obtain  the  prior  written  approval  of  the 
Commissioner  before  implementing  any 
amendment  to  the  HFA’s  underwriting 
standards  and  procedures,  and  loan 
terms  and  conditions. 

(iii)  Has  fully  disclosed  all 
underwriting  standards  and  procedures, 
loan  terms  and  conditions; 

(iv)  Will  at  all  times  comply  with 
program  finemcial  requirements  and 
notify  HUD  of  any  pending  and  actual 
changes  that  would  adversely  affect 
HFA  operations  or  financial  status: 

(v)  will  provide  HUD  with  a  copy  of 
its  annual  certified  audit  re'port; 

(vi)  W'ill  comply  with  all  Fair  Housing 
and  Equal  Opportunity  requirements, 
i.e.,  the  Fair  Housing  Act,  as 
implemented  by  24  CFR  part  100;  title 
VI  of  tlie  Civil  Rights  Act  of  1964,  as 
implemented  by  24  CFR  part  1;  the  Age 
Discrimination  Act  of  1975,  as 
implemented  by  24  CFR  part  146; 
section  504  of  the  Rehabilitation  Act  of 
1973,  as  implemented  by  24  CFR  part  8; 
titles  n  and  III  of  the  Americans  with 
Disabilities  Act  of  1990,  as  implemented 
by  28  CFR  part  35;  section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  (12  U.S.C.  1701u),  as  implemented 
by  24  CFR  part  135;  the  Equal  Credit 
Opportunity  Act,  as  implemented  by  12 
CFR  part  202;  Executive  Order  11063,  as 
amended,  as  implemented  by  24  CFR 
part  107;  Executive  Order  11246,  as 
implemented  by  41  CFR  part  60;  other 
applicable  Federal  laws  and  all 
regulations  issued  pursuant  to  these 
authorities  in  lending  or  investing  funds 
in  real  estate  mortgages;  and  applicable 


State  and  local  fair  housing  and  equal 
opportunity  laws. 

(vii)  Will  perform  all  functions  in 
connection  with  loans  originated  under 
this  program  including  underwriting, 
loan  approval,  servicing  (including 
workouts),  emd  disposition  functions: 

(viii)  Has  Lender’s  fidelity  bond/ 
surety  bond  Md  errors  and  omissions 
insurance; 

(ix)  Will  abide  by  all  applicable 
requirements  issued  by  HUD  for 
performing  its  functions  under  this  part; 

(x)  Will  issue  debentures  acceptable 
to  HUD  as  collateral  pending  final 
settlement  of  a  claim; 

(xi)  Will  comply  with  the  affordable 
housing  requirements  set  forth  under 
this  part; 

(xii)  Will  remain  mortgagee  of  record 
on  each  loan  underwritten  under  this 
part  for  the  term  of  the  mortgage 
insurance; 

(xiii)  Will  follow  other  applicable 
Federal  rules  and  regulations. 

(6)  An  agreement  to  submit  an  annual 
certification  that  there  has  been  no  basic_ 
change  in  its  organization,  business 
activities,  financial  status  or  other 
information  that  was  submitted  in  its 
application  to  participate  in  the 
program,  and  that  the  HFA  has 
complied  with  all  eligibility 
requirements  during  the  past  year,  and 
if  there  has  been  any  such  chcmge,  the 
certification  required  by  this  paragraph 
must  state  the  nature  of  the  change; 

(7)  An  agreement  that  any  reinsuremce 
of  the  HFA’s  share  of  the  loss  will  be 
subordinate  to  the  HUD  insured  first 
mortgage  and  will  not  affect 
reimbursement  to  HUD  notwithstanding 
the  timing  of  the  actual  settlement 
between  die  HFA  and  the  reinsurer;  and 

(8)  An  agreement  that  all  appraisal 
functions  will  be  completed  by  Certified 
General  Appraisers,  licensed  in  the 
State  in  which  the  property  is  located, 
and  that  all  appraisal  functions  will  be 
completed  in  accordance  with  the 
Uniform  Standards  of  Professional 
Appraisal  Practice. 

§  266130  Effect  of  amendments. 

The  Commissioner  may  amend  the 
regulations  in  this  part  from  time  to 
time.  Amendments  to  the  regulations 
will  not  adversely  affect  the  interest  of 
a  lender  under  a  Contract  of  Insurance 
on  any  mortgage  already  insured  or  on 
any  mortgage  to  be  insured  on  which 
HUD  has  already  issued  its  firm 
approval  letter. 

§  266.25  Limitation  on  HUO  insurance 
liability. 

The  Commissioner  shall  have  no 
obligation  to  recognize  or  deal  with 
anyone  other  than  the  HFA  in  its  role 


as'  mortgagee  of  record  and  as  party  to 
a  risk-sharing  agreement  with  HUD  with 
respect  to  the  rights,  benefits,  and 
obligations  of  the  HFA  under  the 
contract  of  insurance. 

§  266.30  Nonappiicability  of  24  CFR  part 
246. 

The  provisions  of  24  CFR  part  246  do 
not  apply  to  projects  that  are  security  for 
mortgages  insured  under  this  part. 

§266.35  Waivers. 

Upon  completion  of  a  determination 
and  finding  of  good  cause,  the 
Commissioner  may  waive  any  provision 
of  this  part  in  any  particular  case  subject 
only  to  statutory  hmitations,  except  that 
no  waivers  will  be  jJ^vided  with 
respect  to  financial  requirements  for 
participating  HFAs  or  underwriting 
standards  required  for  Level  II 
participants.  Each  waiver  must  be  in 
writing  supported  by  documentation  of 
the  facts  and  reasons  that  formed  the 
basis  for  the  waiver.  HUD  will  publish 
a  Federal  Register  notice  informing  the 
public  of  all  waivers  granted  under  this 
section  in  accordance  with  section  7(q) 
of  the  Department  of  Housing  and  Urban 
Development  Act  and  HUD  policies 
regarding  publication  of  waivers. 

Subpart  B — Housing  Finance  Agency 
Requirements 

§  266.1 00  Qualified  housing  finance 
agency  (HFA). 

(a)  Qualifications.  To  participate  in 
the  program,  an  HFA  must  apply  and  be 
specifically  approved  for  the  Pilot 
Program  described  in  this  part,  in 
addition  to  being  a  HUD-approved 
mortgagee  in  accordance  with  24  CFR 
202.10  through  202.19.  The  HFA  must 
maintain  eligibility  by  continuing  to 
comply  with  the  requirements  set  forth 
in  the  Risk-Sharing  Agreement  and  this 
part.  To  qualify  for  participation  in  the 
program  described  in  this  part,  an  HFA 
must: 

(1)  Carry  the  designation  of  “top  tier” 
or  its  equivalent  as  evaluated  by 
Standard  and  Poor’s  or  any  other 
nationally  recognized  rating  Agency:  or 

(2)  Receive  an  overall  rating  of  “A” 
for  the  HFA  for  its  general  obligation 
bonds  from  a  nationally  recognized 
rating  agency;  or 

(3)  Otherwise  demonstrate  its  capacity 
as  a  sound  and  experienced  HFA  based 
on,  but  not  limited  to.  experience  in 
financing  multifamily  housing,  fund 
balances,  administrative  capabilities, 
investment  policy,  internal  controls, 
financial  management,  portfolio  quality, 
and  State  or  local  support;  and 

(4)  Be  a  HUD-approved  multifamily 
mortgagee  in  good  standing;  and 
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llave  at  least  five  years  experience 
-  in  multifamily  imderwiiting;  and 

(6)  Demonstrate  that  it  does  not  fall 
into  any  of  the  following  categories: 

(i)  The  Department  of  Justice  has 
brought  a  civil  rights  suit  against  the 
Agency,  and  the  suit  is  pending: 

(ii)  There  has  been  an  adjudication  of 
civil  rights  violation  in  a  civil  action 
brought  against  the  HFA  by  a  private 
individual,  unless  the  HFA  is  op>erating 
in  compliance  with  a  court  order,  or 
implementing  a  HUD-approved 
compliance  agreement  designed  to 
correct  the  areas  of  noncompliance; 

(iii)  There  are  outstanding  findings  of 
noncompliance  with  civil  rights 
statutes,  Executive  Orders,  or 
regulations  as  a  result  of  formal 
administrative  proceedings,  or  the 
Secretary  has  issued  a  charge  against  the 
HFA  under  the  Fair  Housing  Act,  unless 
the  HFA  is  operating  under  a 
compliance  agreement  designed  to 
correct  the  areas  of  noncompliance. 

(b)  Approval  levels.  Approval  levels 
consist  of  the  following: 

(1)  Level  I  approval  to  originate, 
service,  and  dispose  of  multifamily 
mortgages  where  the  HFA  uses  its  own 
underwriting  standards  and  loan  terms 
and  conditions,  and  assumes  50  to  90 
percent  of  the  risk  of  loss  (increments  of 
10  percent). 

(2)  Level  n  approval  to  originate, 
service,  and  dispose  of  multifamily 
mortgages  where  the  HFA  uses 
underwriting  standards  and  loan  terms 
and  conditions  approved  by  HUD,  and: 

(i)  When  the  loan-to-replacement  cost 
ratio  for  new  construction  and 
substantial  rehabilitation  projects  or  the 
loan-to-value  ratio  for  existing  projects 
are  greater  than  or  equal  to  75  percent, 
the  HFA  shall  assume  25  percent  of  the 
risk  of  loss. 

(ii)  When  the  loan-to-replacement  cost 
ratio  for  new  construction  and 
substantial  rehabilitation  or  the  loan-to- 
value  ratio  for  existing  projects  are  less 
than  75  percent,  the  HFA  shall  assume 
10  percent,  or  25  percent  at  the  HFA’s 
option,  of  the  risk  of  loss. 

(3)  For  HFAs  who  plan  to  use  Level 
I  and  Level  II  processing,  the 
underwriting  standards  and  loan  terms 
and  conditions  to  be  used  on  Level  n 
loans  must  be  approved  by  HUD. 

§  266.1 05  Application  requirements. 

(a)  Applications  for  approval  as  a 
HUD-approved  multifamily  mortgagee. 
HFAs  that  are  not  HUD-approved 
mortgagees  at  the  time  of  their 
application  to  participate  in  the  pilot 
program  must  submit,  concurrently, 
separate  applications  for  approval  to 
participate  in  the  program  and  for 
approval  to  operate  as  a  HUD-approved 


mortgagee.  Application  for  approval  as 
HUD-approved  mortgagee  must  be 
submitt^  to  HUD  in  accordance  with 
the  requirements  established  under  24 
CFR  202.10  through  202.19. 

(b)  Applications  for  participation  in 
pilot  program.  Applications  from  HFAs 
for  approval  to  participate  in  the  pilot 
prooam  under  this  part  must  contain: 

(1)  Evidence  that  the  apphcation  fee 
of  $10,000  has  been  wire-transferred  to 
the  U.S.  Treasury  in  accordance  with 
instructions  in  the  Notice  described  in 
§  266.10(a).  This  fee  will  not  be 
refunded  once  the  application  has  been 
accepted  for  review. 

(2)  Opinion  of  legal  counsel  that  the 
HFA  has  the  necessary  powers  to 
participate  in  the  pilot  program.  The 
opinion  for  an  HFA  with  an  overall 
rating  of  "A”  on  its  general  obligation 
bonds  must  also  state  that  the  general 
obligation  will  extend  to  the  HFA's 
responsibilities  under  the  Risk-Sharing 
Agreement  and  any  debenture  issued  by 
tlie  HFA  to  the  Commissioner.  If  the 
opinion  of  counsel  does  not  include  this 
statement,  the  HFA  must  comply  with 
the  provisions  of  §  266.110(b). 

(3)  A  copy  of  the  HFA’s  procedures 
manual  which  describes,  among  other 
things,  the  manner  in  which  the  HFA 
will  process  mortgage  loans,  including 
their  imderwriting  standards;  a 
description  of  the  approval  process;  the 
HFA  fee  schedule:  a  description  of  loan 
management,  loan  servicing,  and 
property  disposition  activities:  and  the 
manner  in  which  the  HFA’s  and 
mortgagor’s  reserves  and  escrows 
(including  letters  of  credit)  will  be 
established  and  controlled.  The  manual 
must  also  include  a  processing  flow 
chart  and  an  organizational  chart. 

(4)  A  plan  describing  how  the  HFA 

will  ensure  the  highest  quality 
compliance  with  all  HFA  and  HUD 
requirements  for  the  origination,  ’ 

processing,  underwriting,  insurance  of 
advances,  cost  certification,  loan 
closing,  construction  and  permanent 
loan  management,  servicing  and 
disposition  of  all  projects  insured  or 
proposed  to  be  insured  under  this  part 
and  for  monitoring  all  work  performed 
by  contract  personnel,  if  any.'-v 

(5)  Identification  of  the  individual 
responsible  for  the  overall  underwriting 
decision  (chief  underwriter),  and  the 
individual  responsible  for  project 
management,  loan  servicing  and 
property  disposition  (housing 
management  director).  These  functions 
may  not  be  contracted  out  by  the  HFA. 
The  HFA  may  contract  with  outside 
sources  for  technical  processing  and 
loan  servicing  services.  However,  the 
application  must  demonstrate  internal 
staff  capacity  to  review  and  evaluate  the 


work  product  of  the  contract  sources 
and  to  make  final  underwriting, 
servicing,  and  property  disposition 
conclusions. 

(6)  A  description  of  oversight  by  State 
or  local  governmental  agencies. 

(7)  A  cppy  of  the  HFA’s 
administrative  manual  covering  its 
investment  policies  and  overall  business 
and  financial  practices. 

(8)  A  statement  containing  the 
number  of  imits  the  HFA  proposes  to 
process  to  initial  endorsement  stage 
during  Federal  Fiscal  Year  1994,  and 
Federal  Fiscal  Year  1995,  respectively. 
(Note:  The  Federal  Fiscal  Year  begins  on 
October  1st,  and  ends  on  September 
30th.) 

(9)  HFA  declaration  of  the  risk¬ 
sharing  arrangement  it  has  selected  i.e.. 
Level  I,  Level  U,  or  both  Level  I  and 
Level  II. 

(10)  Documentation  containing; 

(i)  For  HFAs  that  carry  the 

designation  of  “top  tier’’  or  its 
equivalent,  as  evaluated  by  Standard 
and  Poors  or  any  other  nationally 
recognized  rating  agency,  evidence  of 
such  designation; 

(11)  For  HFAs  that  currently  receive  an 
overall  rating  of  “A”  for  its  general 
obligation  bonds  from  a  nationally 
recognized  rating  agency,  evidence  of 
such  a  rating;  or 

(iii)  For  any  other  HFA,  evidence,  as 
described  in  paragraph  (c)  of  this 
section,  that  demonstrates  its  capacity 
as  a  sound  and  experienced  agency 
based  on,  but  not  limited  to,  its 
experience  in  financing  multifamily 
housing,  fund  balances,  administrative 
capabilities,  investment  policy,  internal 
controls  and  financial  management, 
portfolio  quality  and  State  or  local 
support. 

(11)  A  certification  from  the  HFA  that 
it  will  at  all  times  comply  with  the 
financial  requirements  in  §  266.110  and, 
where  applicable,  maintain  required 
reserves  in  a  dedicated  account  in  liquid 
funds  (i.e.,  cash,  cash  equivalents,  or 
readily  marketable  securities)  in  a 
financial  institution  acceptable  to  HUD. 

(12)  Copies  of  audited  financial 
statements  for  the  HFA’s  last  three  fiscal 
years.  (An  unaudited  interim  financial 
statement  must  also  be  submitted  if  the 
latest  audited  statement  is  more  than  six 
months  old.) 

(13)  Sample  debenture  form  issued  by 
the  HFA. 

(c)  Additional  application 
requirements  for  HFAs  without  top-tier 
designation  or  overall  rating  of  "A"  on 
'  general  obligation  bonds.  HFAs  without 
top-tier  designation  or  an  overall  rating 
of  “A’’  on  general  obligation  bonds  must 
submit,  in  addition  to  the  items 
described  in  paragraph  (b)  of  this 
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section,  among  other  things,  a 
description  of  the  geographic 
boundaries  served  (e.g.,  city,  coimty):  a 
description  of  the  organizational  histoiy' 
which  includes  their  authority  to  issue 
bonds  and  tax  credits:  length  of  time  in 
business;  general  portfolio  statistics;  a 
description  of  all  mortgage  lending 
activities,  including  volume  and  default 
and  foreclosure  rates;  structure;  a 
summary  of  delinquent  loans  in  the  last 
12  months  and  the  presept  status  of 
each;  relationship  to  the  State  or  local ' 
Government,  subsidiary  or  similar 
entity;  and  experience  in  multifamily 
housing. 

§  266.1 1 0  Reserve  requirements. 

(a)  HFAs  mth  top-tier  designation  or 
overall  rating  of  “A"  on  general 
obligation  bonds.  An  HFA  with  a  top 
tier  or  equivalent  designation  or  an  HFA 
with  an  overall  rating  of  “A”  on  its 
general  obligation  bonds  is  not  required 
to  have  additional  reserves  so  long  as 
the  HFA  maintains  that  designation  or 
rating,  unless  the  Commissioner 
determines  that  a  prescribed  level  of 
reserves  is  necessary.  If  the  designation 
or  rating  is  lost,  the  HFA  must 
immediately  establish  a  reserve  account 
funded  in  accordance  with  the 
requirements  set  forth  in  paragraph  (b) 
of  this  section.  The  reserve  account 
must  reflect  all  loans  in  the  HFA’s 
portfolio  endorsed  under  this  part. 

(b)  Other  HFAs.  (1)  For  other  HFAs. 
a  specifically  identified  dedicated 
account  consisting  entirely  of  liquid 
assets  (i.e.,  cash  or  cash  equivalents  or 
readily  marketable  securities)  must  be 
established  and  maintained  in  a 
financial  institution  acceptable  to  HUD. 
This  accovmt  may  be  drawn  upon  by 
HUD  and  may  be  used  by  the  HFA  only 
with  the  prior  written  approval  of  HUD 
W  the  purpose  of  meeting  the  HFA’s 
risk-sharing  obligations  under  this  part. 
The  account  must  be  established  prior 
to  the  HFA’s  approval  under  this  part  in 
an  initial  amount  of  not  less  than 
$500,000.  Thereafter,  the  HFA  must 
deposit  at  each  loan  closing  and 
thereafter  maintain  the  following 
additional  amounts  in  the  dedicated 
account: 

(1)  $10.00  per  $1,000  of  the  unpaid 
principal  balance  that  is  equal  to  or  less 
than  $50  million;  plus 

(ii)  $7.50  per  $1,000  of  the  unpaid 
principal  balance  that  is  greater  than 
$50  million  and  less  than  $150  million: 
plus 

(iii)  $5.00  per  $1,000  of  the  unpaid 
principal  balance  that  is  greater  ^an 
$150  million. 

(2)  The  Commissioner  may  determine 
that  higher  levels  of  reserves  may  be 
necessary. 


§  266.1 1 5  Program  monitoring  and 
evaluation. 

(a)  HFA  certifications.  HUD  will  rely 
heavily  on  the  certifications  required  of 
em  HFA  Under  this  part  and  such 
additional  certifications  as  the 
Commissioner  may  require  in  his  or  her 
administrative  procedures.  An  HFA’s 
continued  participation  in  the  program 
is  predicated  upon  compliance  with 
these  certifications  and  its 
recommending  for  en^rsement  only 
those  mortgages  that  comply  with 
requirements  of  the  program,  including 
the  HFA’s  origination,  underwriting  and 
closing  procedures  incorporated  by 
reference  into  the  Risk-Sharing 
Agreement. 

(b)  Monitoring  and  evaluation. 
Monitoring  and  evaluation  activities 
will  focus  on  compliance  with  program 
requirements  and  performance  of  the 
HFA  in  meeting  program  objectives  of 
providing  affordable  housing.  They  will 
enable  HUD  to  evaluate  the 
effectiveness  of  the  program  as  required 
by  section  542(d)(3)  of  the  Act. 

(c)  Responsibility  for  monitoring  and 
evaluation.  The  Commissioner  or  his  or 
her  designee  will  be  responsible  for 
overall  program  monitoring  and 
evaluation. 

(d)  HFA  submissions.  (1)  For  each 
loan  insured  imder  this  part,  basic 
underwriting  and  closing  information 
must  be  submitted  in  a  format  specified 
by  HUD  and  must  accompany  the 
closing  docket  submitted  in  accordance 
with  §  266.420(b).  Information  relative 
to  project  management  and  servicing 
(including  disposition)  will  be  required 
after  endorsement. 

(2)  The  HFA  must  submit  semi-annual 
reports  setting  forth  the  original 
mortgage  amounts  and  outstanding 
principal  balances  on  mortgages  the 
HFA  has  underwritten,  and  the  status  of 
all  projects  insured  under  this  part  (e.g., 
current,  in  default,  acquired,  xmder 
workout  element,  in  bankruptcy).  For 
projects  where  the  mortgagor  has 
declared  bankruptcy,  the  HFA  must 
subigit  information  containing  the  date 
.  the  bankruptcy  was  filed  and  the  date 
the  HFA  requested  the  Court  to  dismiss 
the  bankruptcy  proceedings. 

§  266.1 20  Actions  for  which  sanctions  may 
be  imposed. 

Results  of  monitoring  or  other 
program  re\dews  may  serve  as  the  basis 
for  the  Commissioner’s  imposing 
sanctions  on  the  HFA.  Violations  for 
which  sanctions  may  be  imposed 
include,  but  are  not  limited  to: 

(a)  Commission  of  ft-aud  or  making  a 
material  misrepresentation  by  the  HFA 
with  respect  to  any  mortgage  insiired  or 
to  any  other  matter  under  this  part. 


•(b)  Assignment  or  transfer  of  interest 
in  any  insured  mortgage  not  in  accord 
with  the  requirements  of  this  part. 

(c)  Engagement  in  business  practices 
that  do  not  conform  to  generally 
accepted  practices  of  prudent  lenders  or 
that  demonstrate  irresponsibility. 

(d)  Actions  or  conduct  for  which 
sanctions  are  imposed  against  the  HFA 
by  HUD’s  Mortgagee  Review  Board 
under  24  CFR  25.9. 

(e)  Failure  to: 

(1)  Reveal  in  its  application  for 
participation  in  the  program  all  the 
information  required  by  this  part; 

(2)  Notify  HUD  in  a  timely  manner  of 
any  pending  or  actual  changes  that 
would  adversely  affect  HFA  operations 
or  financial  status;’  ^ 

(3)  Comply  with  all  eligibility 
requirements  for  participation  in  the 
program; 

(4)  Issue  debentures  in  the  event  of  an 
initial  claim  payment  by  HUD,  or  to 
reimburse  HUD  for  payment  of  a  claim; 

(5)  Maintain  its  top  tier  designation  or 
overall  rating  of  “A”  on  general 
obligation  bonds  (or  if  such  designation 
or  rating  is  lost,  comply  with  paragraph 

(e)(6)  of  this  section); 

(6)  Establish  and  maintain  a  dedicated 
account,  if  required,  or  meet  other 
financial  obligations  under  this 
program; 

(7)  Perform  underwriting,  insurance 
of  advances,  cost  certification, 
management,  servicing  or  property 
disposition  functions  in  a  prudent  and 
acceptable  manner  based  on  the 
standards  incorporated  by  reference  into 
the  Risk-Sharing  Agreement: 

(8)  Submit  financial  and  other  reports 
required  by  this  part; 

(9)  Comply  with  any  regulatory 
requirement  or  with  the  Wsk-Sharing 
Agreement: 

(10)  Maintain  any  other  standards 
HUD  may  have  established  for 
participation  in  this  program; 

(11)  Enforce  the  regulatory  agreement 
provisions  with  respect  to  individual 
projects; 

(12)  Maintain  a  default  ratio 
acceptable  to  HUD  relative  to  the  HFA’s 
own  portfolio  and  the  defaults 
experienced  under  this  part  by  other 
program  participants; 

(13)  Consider  adequately  special  risk 
circumstances  without  compensating  for 
the  higher  risks  of  such  transactions 
(e.g.,  high  loan-to- value  ratios  in  areas 
with  high  vacancy  or  default  rates);  or 

(14)  Remit  mortgage  insurance 
premiums  on  a  timely  basis  or  failure  to 
refund  or  credit  mortgagor’s  accounts 
with  overpaid  mortgage  insurance 
premiums. 
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§  ^425  Scop*  and  nature  of  sanctions. 

•(a)  Actions  by  Designated  Office. 
Depending  on  the  nature  and  extent  of 
the  nonconfpliance  with  the 
requirements  of  this  part,  the  Designated 
Office  may  take  any  of  the  following  . 
actions: 

(1)  Require  that  the  HFA  execute  a 
trust  agreement,  establish  a  trust 
account  in  accordance  with  such 
agreement,  and  fund  such  account 
which  may  be  drawn  upon  by  HUD  for 
purposes  of  meeting  the  HFA’s  risk- 
sharing  obligations; 

(2)  Require  the  HFA  to  assume  a 
higher  portion  of  risk  for  the  subject  and 
future  mortgages; 

(3)  Recommend  to  the  Conunissioner 
that  the  HFA  be  required  to  contract  its 
loan  servicing  or  property  disposition 
functions  to  a  third  party; 

(4)  Recommend  to  the  Commissioner 
that  the  mortgage  insurance  be 
terminated  in  cases  of  fraud  or  material 
misrepresentation  by  the  HFA,  or 
transfer  of  interest  in  an  insured 
mortgage  or  assignment  of  the  mortgage 
not  in  accord  with  the  requirements  of 
this  part; 

(5)  Recommend  to  the  Commissioner 
that  approval  for  the  HFA  to  participate 
in  the  program  be  suspended  or 
withdrawn; 

(6)  Recommend  to  the  Commissioner 
that  the  HFA’s  mortgagee  approval  be 
withdrawn  pursuant  to  24  CFR  part  25 
or  that  penalties  be  imposed  pursuant  to 
24  CFR  part  30; 

(7)  Require  additional  financial  or 
other  reports  as  may  be  necessary  to 
monitor  the  activities  of  the  HFA  more 
closely. 

(b)  Actions  by  Headquarters.  HLTD 
Headquarters  may  impose  any  of  the 
sanctions  set  forth  or  recommended  in 
paragraph  (a)  of  this  section  based  upon 
its  responsibilities  for  monitoring  and 
overall  program  oversight. 

(c)  Effect  of  suspension  or  withdrawal. 
A  suspension  or  withdrawal  action  will 
not  affect  any  mortgage  insvirance 
endorsement  in  effect  on  the  date  of  the 
suspension  or  withdrawal  action. 

(a)  HFA  right  to  informal  hearing.  (1) 
Any  sanction  impost  by  a  Designated 
Office  in  writing  will  be  immediately 
effective,  will  state  the  grounds  for  the 
action,  and  provide  for  the  HFA’s  right 
to  an  informal  hearing  before  the 
manager  or  his  or  her  designee  in  the 
Designated  Office.  The  HFA^roay 
request  an  informal  hearing  within  10 
working  days  of  receipt  of  the 
suspension  or  withdrawal  action  and 
the  Designated  Office  shall  give  the  HFA 
an  opportunity  to  be  heard  within  10 
working  days  of  receipt  of  the  HFA’s 
request.  The  HFA  may  be  represented 
by  counsel.  The  Designated  Office 


Manager,  or  his  or  her  designee,  will 
advise  the  HFA  in  writing  of  the 
decision  within  10  working  days  of  the 
informal  hearing,  which  decision  will 
constitute  final  HUD  action. 

(2)  Sanctions  imposed  by 
Headquarters  will  be  handled  in  a 
similar  manner,  except  that  the  informal 
hearing  shall  be  before  the 
Commissioner  or  his  or  her  designee. 

§  266.1 30  Reinsurance. 

Reinsurance  will  be  permitted  for  the 
portion  of  the  HFA  risk,  subject  to  the 
following  requirements; 

(a)  Neither  HUD’s  nor  the  HFA’s 
position  shall  be  subordinated; 

(b)  The  reinsurance  may  not  be  used 
to  reduce  any  reserve  or  fund  balance 
requirements;  and 

(c)  Such  reinsurance  does  not  incur 
an  obligation  to  the  Federal 
Government. 

Subpart  C— Program  Requirements 

§266.200  Eiigibt*  pro|e<^. 

(a)  Minimum  project  size.  Projects 
insured  under  this  part  must  consist  of 
five  or  more  rental  dwelling  units  of 
housing  on  one  site.  The  site  may 
consist  of  two  or  more  non-contiguous 
parcels  of  land  situated  so  as  to 
comprise  a  readily  marketable  real 
estate  entity  vdthin  an  area  small 
enough  to  allow  convenient  and 
efficient  management.  The  units  may  be 
detached,  semi-detached,  or  row  houses, 
or  multifamily  structures. 

(b)  New  construction  or  substantial 
rehabilitation.  Insurance  imder  this  part 
shall  be  for  the  pvirpose  of  financing  the 
new  construction  or  substantial 
rehabilitation  of  projects  meeting  the 
other  requirements  of  this  part  as 
follows: 

(1)  New  construction  occurs  when  all  ' 
project  and  construction  elements  are 
installed  as  part  of  the  work. 

(2)  Substantial  rehabilitation  is  any 
combination  of  the  following  work  to 
the  existing  facilities  of  a  project  that 
aggregates  to  at  least  15  percent'of' 
project’s  value  after  the  rehabilitation 
and  that  results  in  material 
improvement  of  the  project’s  economic 
life,  liveability,  marketability,  and 
profitability:  Replacement,  alteration 
and/or  modernization  of  building 
spaces,  long-lived  building  or 
mechanical  system  components,  or 
project  facilities.  Substantial 
rehabilitation  may  include  but  not 
consist  solely  of  any  combination  of: 
minor  repairs,  replacement  of  short¬ 
lived  building  or  mechanical  system 
components,  cosmetic  work,  or  new 
project  additions. 


(c)  Existing  projects.  Financing  of 
existing  properties  without  substantial 
rehabilitation  is  allowed. 

(1)  If  an  existing  multifamily  project 
is  being  acquired  and  HUD  insurance 
under  this  part  will  be  used  to  facilitate 
the  acquisition  of  projects  to  increase 
the  supply  of  affordable  housing,  such 
acquisitions  are  permissible  if  the  HUD 
insured  mortgage  does  not  exceed  the 
sum  of  the  total  cost  of  acquisition,  cost 
of  financing,  cost  of  repairs,  and 
reasonable  transaction  costs  as 
determined  by  the  Commissioner, 

(2)  If  the  property  is  subject  to  an 
HFA-financed  loan  to  be  refinanced  and 
such  refinancing  will  result  in  the 
preservation  of  affordable  housing, 
refinancing  of  these  properties  is 
permissible  if  project  occupancy  is  not 
less  than  93  percent  (to  include 
consideration  of  rent  in  arrears),  based 
on  the  average  occupancy  in  the  project 
over  the  most  recent  12  months,  and  the 
mortgage  does  not  exceed  an  amount 
supportable  by  the  lower  of  the  unit 
rents  being  collected  under  the  rental 
assistance  agreement  or  the  unit  rents 
being  collected  at  unassisted  projects  in 
the  market  area  that  are  similar  in 
amenities  and  location  to  the  project  for 
which  insurance  is  being  requested.  The 
HUD-insured  mortgage  may  not  exceed 
the  sum  of  the  existing  indebtedness, 
cost  of  refinancing,  the  cost  of  repairs 
and  reasonable  transaction  costs  as 
determined  by  the  Commissioner.  If  a 
loan  to  be  refinanced  has  been  in  default 
within  the  12  months  prior  to 
application  for  refinancing,  the  HFA 
must  assume  not  less  than  50  percent  of 
the  risk. 

(d)  Projects  receiving  Section  8  rental 
subsidies  or  other  rental  subsidies. 
Projects  receiving  project-based  housing 
assistance  payments  under  section  8  of 
the  U.S.  Housing  Act  of  1937  or  other 
rental  subsidies  and  meeting  the 
requirements  of  this  part  may  be  insured 
under  this  part  only  if  the  mortgage  does 
not  exceed  an  amount  supportable  by 
the  lower  of  the  unit  rents  being  or  to 
be  collected  under  the  rental  assistance 
agreement  or  the  unit  rents  being 
collected  at  imassisted  projects  in  the 
market  that  are  similar  in  amenities  and 
location  to  the  project  for  which 
insurance  is  being  requested. 

(e)  SRO  projects.  Single  room 
occup€mcy  (SRO)  projects,  as  defined  in 
§  266.5,  are  eligible  for  insurance  under 
this  part.  Units  in  SRO  projects  must  be 

,  subject  to  30-day  or  longer  leases; 
however,  rent  payments  may  be  made 
on  a  weekly  basis  in  SRO  projects. 

(f)  Board  and  care/assisted  living 
facilities.  Board  and  care  projects  and 
assisted  living  facilities  may  be  insured 


Federal  Register  /  Vol.  58,  No.  231  /  Friday,  December  3,  1993  /  Rides  and  Regulations  64045 


if  the  facilities  meet  the  definition  of 
those  terms  in  §  266.5. 

(g)  Elderly  projects.  Projects  or  parts 
of  projects  specifically  designed  tot  the 
use  and  occupancy  by  elderly  families. 

An  elderly  family  means  any  household 
where  the  head  or  spouse  is  62  years  of 
age  or  older,  and  also  any  single  person 
who  is  62  years  of  age  or  older. 

(h)  Zoning  requirements.  Projects 
insured  under  this  part  must  meet 
applicable  zoning  and  othet  SMe/local' 
government  requirements. 

§266.a)5  ineligible  projects. 

The  following  projects  and  facilities 
are  not  eligible  for  insurance  \mder  this 
part: 

(a)  Transient  housing  or  hotels.  Rental 
for  transient  or  hotel  purposes.  For 
purposes  of  this  part,  rental  for  transient 
or  hotel  purposes  means: 

(1)  Rental  for  any  period  less  than  30 
days,  or 

(2)  Any  rental,  if  the  occupants  of  the 
housing  accommodations  are  provided 
customary  hotel  services  such  as  room 
service  for  food  and  beverages,  maid 
service,  furnishing  and  laimdering  of 
hnens,  or  valet  service. 

(b)  Projects  in  military  impact  areas. 

A  project  located  in  a  military  impact 
area,  as  determined  by  HUD.  A  military 
impact  area  is  one  in  which: 

(1)  Military-connected  households 
comprise  20  percent  or  more  of  the  total 
households  in  the  market  area.  Military- 
connected  households  include 
households  of  military  ^rsonnel  and 
civilian  employees  of  the  Department  of 
Defense,  as  well  as  persons  employed  in 
businesses  in  the  area  that  provide 
services,  supplies  or  material  to  the 
installation; 

(2)  There  is  concern  about  the 
continued  stabihty  of  the  current  level 
of  military  strong^  and  mission  at  the 
military  installation,  based  upon 
Defense  Base  Closure  and  Realignment 
Commission  reports;  or 

(3)  A  total  reduction  in  military 
households  would  result  in  soft  rental 
market  conditions  and  a  rental  vacancy 
rate  in  the  civilian  housing  market  of  10 
percent  or  more  for  at  least  two  years. 

(c)  Retirement  service  centers.  Projects 
designed  for  the  elderly  with  extensive 
services  and  luxury  accommodations 
that  provide  for  central  kitchens  and 
dining  rooms  with  food  service  or 
mandatory  services. 

(d)  Nursing  homes  or  intermediate 
care  facilities.  Nursing  homes  and 
intermediate  care  facUities  licensed  and 
regulated  by  State  or  local  government 
and  providing  nursing  and  medical  care. 

§  266.21 0  HUD-retained  review  functions. 

Certain  functions  are  retained  by  the 
Commissioner.  The  HFA  must  submit 


any  information  or  certification  required 
by  the  Conunissioner  to  permit 
determination  of  compliance  with 
requirements  concerning: 

(a)  Previous  participation  of 
principals.  Previous  participation  of  the 
principals  of  the  mortgagor,  general 
contractor,  consultant  or  management 
agent  in  accordance  with  the  Previous 
Participation  and  Clearance  Review 
Procedures  of  24  CFR  200.210  through 
200.218. 

(b)  Environmental  review 
requirements.  To  determine  compliance 
with  the  reqmrements  of  the  National 
Environmental  Policy  Act  of  1969  and 
related  laws  and  authorities,  the  HUD 
Field  Office  will  visit  each  project  site 
proposed  for  insurance  under  ffiis  part 
and  prepare  the  applicable 
environmental  reviews  as  set  forth  in  24 
CFR  part  50  and  for  the  related 
environmental  criteria  and  standards  in 
24  CFR  part  51.  These  requirements 
must  be  completed  before  HUD  may 
issue  the  firm  approval  letter. 

(c)  Intergovernmental  review. 
Intergovernmental  review  of  Federal 
programs  under  Executive  Order  12372, 
as  implemented  in  24  CFR  part  52. 

(d)  Subsidy  layering.  The 
Commissioner,  or  su^  delegation  to 
Housing  Credit  Agencies  as  may  be  in 
effect  by  regulation  hereafter,  shall 
review  all  projects  receiving  tax  credits 
and  some  form  of  HUD  assistance  for 
any  excess  subsidy  provided  to 
individual  projects  and  reduce  subsidy 
sources  in  accordance  with  outstanding 
guidelines. 

(e)  Davis-Bacon  Act.  The 
Commissioner  shall  obtain  and  provide 
to  the  HFA  the  appropriate  Department 
of  Labor  wage  rate  determinations  under 
the  Davis-Bacon  Act,  where  they  apply 
under  this  part. 

§266.215  Functions  delegated  by  HUO  to 
HFAs. 

The  following  functions  ar^  delegated 
by  HUD  to  the  HFAs: 

[a) - Affirmative  Fair  Housing 
Marketing  Plan  (AFHMP).  The  HFA  will 
perform  information  collection,  reviews 
and  ministerial  activities  associated 
with  the  review  and  approval  of  the 
AFHMP  for  all  projects.  (Enforcement  of 
fair  housing  and  equal  opportimity  laws 
is  the  responsibility  of  HUD.) 

(b)  Labor  standees  and  prevailing 
wage  requirements.  The  HFA  will 
perform  infoimatioR  coHection  (e.g., 
payroll  review  and  routine  interviews) 
and  other  routine  administration  and 
enforcement  functions  regarding  labor 
standards,  in  accordance  with 

§  266.225(e).  (Enforcement  of  Davis- 
Bacon  prevailing  wage  requirements 


and  labor  standards  is  the  responsibility 
of  HUD.) 

(c)  Insurance  of  advances.  The  HFA 
will  approve  periodic  advances  of 
mortgage  insurance  proceeds  during 
construction  of  the  project  subject  to 
terms  specified  by  the  Commissioner. 

(d)  Cost  certification.  The  HFA  will 
perform  cost  certification  functions  on 
each  insured  loan  subject  to  terms 
specified  by  the  Commissioner. 

(e)  Lead-Based  Paint.  The  HFA  will 
perform  functions  related  to  Lead-Based 
Paint  requirements  subject  to  terms 
specified  by  the  Commissioner. 

§266.220  Nondiscriiplnation  in  housing 
and  employment  y  .  y 
The  mortgagor  musf  certify  to  the 
HFA  that,  so  long  as  the  mortgage  is 
insured  under  this  part,  it  will: 

(a)  Not  use  tenant  selection 
procedures  that  discriminate  against 
families  with  children,  except  in  the 
case  of  a  project  that  constitutes 
“housing  for  older  persons’’  as  defined 
in  section  807(b)(2)  of  the  Fair  Housing 
Act  (42  U.S.C.  3607(b)(2)); 

(b)  Not  discriminate  against  any 
family  because  of  the  sex  of  the  head  of 
household; 

(c)  Comply  with  the  Fair  Housing  Act, 
as  implemented  by  24  CFR  part  100; 
titles  II  and  ni  of  the  Americans  with 
Disabilities  Act  of  1990,  as  implemented 
by  28  CFR  part  35;  section  3  of'the 
Housing  and  Urban  Development  Act  of 
1968  (12  U.S.C.  1701u),  as  implemented 
by  24  CFR  part  135;  the  Equal  Credit 
Opportunity  Act,  as  implemented  by  12 
C^  part  202;  Executive  Order  11063,  as 
amended,  and  implemented  by  24  CFR 
part  107;  Executive  Order  11246,  as 
implemented  by  41  CFR  part  60;  other 
applicable  Federal  laws  and  regulations 
issued  pursuant  to  these  authorities;  and 
appliceble  State  and  local  fair  housing 
and  equal  opportunity  laws.  In  addition, 
a  mortgagor  that  receives  Federal 
financial  assistance  must  also  certify  to 
the  HFA  that,  so  long  as  the  mortgage 

is  insured  under  this  part,  it  will 
comply  with  title  VI  of  the  Civil  Rights 
Act  of  1964,  as  implemented  by  24  CFR 
part  1;  the  Age  Discrimination  Act  of 
1975,  as  implemented  by  24  CFR  part 
146;  and  section  504  of  the 
Rehabilitation  Act  of  1973,  as 
implemented  by  24  CFR  part  8. 

§  266.225  Labor  standards. 

(a)  Applicability  of  Davis-Bacon.  (1) 
All  laborers  and  mechanics  employed 
by  contractors  or  subcontractors  on  a 
project  insured  imder  this  part  shall  be 
paid  not  less  than  the  wages  prevailing 
in  the  locality  in  which  the  wmk  was 
performed  for  the  corresponding  classes 
of  laborers  and  mechanics  employed  in 
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construction  of  a  similar  character,  as 
determined  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act,  as 
amended  (40  U.S.C.  276a-276a-5),  where 
the  project  meets  all  of  the  following 
conditions: 

(1)  Advances  for  the  project  are 
insured  under  this  part; 

(ii)  The  project  involves  new 
construction  or  substantial 
rehabilitation;  and 

(iii)  The  project  will  contain  12  or 
more  dwelling  units. 

(2)  Projects  that  do  not  meet  these 
conditions  are  not  subject  to  Davis- 
Bacon  wage  rates  except  to  the  extent 
required  as  a  condition  of  other  Federal 
assistance  to  the  project. 

(b)  Volunteers.  The  provisions  of  this 
section  shall  not  apply  to  volunteers 
under  the  conditions  set  out  in  24  CFR 
part  70.  In  applying  part  70,  insurance 
under  this-part  shall  be  treated  as  a 
program  for  which  there  is  a  statutory 
exemption  for  volvmteers. 

(c)  Labor  standards.  Any  contract, 
subcontract,  or  building  loan  agreement 
executed  for  a  project  subject  to  Davis- 
Bacon  wage  rates  imder  paragraph  (a)  of 
this  section  shall  comply  with  all  labor 
standards  £md  provisions  of  29  CFR 
parts  1,  3  and  5  that  would  be 
applicable  to  a  mortgage  insurance 
program  to  which  Davis-Bacon  wage 
rates  are  made  applicable  by  statute. 

(d)  Advances.  (1)  No  advance  under  a 
mortgage  on  a  project  subject  to  Davis- 
Bacon  wage  rates  under  paragraph  (a)  of 
this  section  shall  be  eligible  for 
insurance  under  this  part  unless  the 
HFA  determines  (in  accordance  with  the 
Commissioner’s  administrative 
procedures)  that  the  general  contractor 
or  any  subcontractor  or  any  firm, 
corporation,  partnership  or  association 
in  which  the  contractor  or  subcontractor 
has  a  substantial  interest  was  not,  on  the 
date  the  contract  or  subcontract  was 
executed,  on  the  ineligible  list 
established  by  the  Comptroller  General, 
pursuant  29  CFR  5.12,  issued  by  the 
Secretary  of  Labor. 

(2)  No  advance  imder  any  mortgage 
on  a  project  subject  to  Davis-Bacon  wage 
rates  under  paragraph  (a)  of  this  section 
shall  be  insured  under  tUs  part  unless 
there  is  filed  with  the  application  for  the 
advance,  and  no  such  mortgage  shall  be 
insured  under  this  part  unless  there  is 
filed  with  the  HFA  after  completion  of 
the  construction  or  substantial 
rehabilitation,  a  certificate  or  certificates 
in  the  form  required  by  the 
Commissioner,  supported  by  such  other 
information  as  the  Commissioner  may 
prescribe,  certifying  that  the  laborers 
and  mechanics  employed  in  the 
construction  of  the  project  involved 
have  been  paid  not  less  than  the  wages 


determined  by  the  Secretary  of  Labor  to 
be  preveuling  in  accordance  with 
paragraph  (a)  of  this  section. 

(e)  Responsibility  for  enforcement  and 
administration.  The  Commissioner 
retains  responsibility  for  enforcement  of 
labor  standards  under  this  section,  but 
the  Commissioner  may  delegate  to  the 
HFA  information  collection  (e.g., 
payroll  review  and  routine  interviews) 
and  other  routine  administration  and 
enforcement  functions,  subject  to 
monitoring  by  the  Commissioner.  Where 
routine  adbministration  and  enforcement 
functions  eire  delegated  to  the  HFA,  the 
HFA  shall  bear  financial  responsibility 
for  any  deficiency  in  payment  of 
prevailing  wages  or,  where  applicable 
under  29  CFR  part  1,  any  increase  in 
compensation  to  a  contractor,  that  is 
attributable  to  any  failure  properly  to 
carry  out  its  delegated  functions.  For 
example,  failure  of  an  HFA  to  supply  or 
ensure  inclusion  of  the  proper  contract 
clauses  or  wage  determination  in  a 
contract  or  building  loan  agreement  may 
require  the  HFA  to  fund  increased  ' 
compensation  to  a  contractor  as  the 
result  of  increased  wages  attributable  to 
incorporation  of  the  proper  clauses  and 
wage  determination. 

Subpart  D — Processing,  Development, 
and  Approval 

§  266.300  HFAs  accepting  50  percent  or 
more  of  risk. 

(a)  Underwriting  standards.  An  HFA 
electing  to  take  50  percent  or  more  of 
the  risk  on  loans  may  use  its  own 
underwriting  standards  and  loan  terms 
and  conditions  (as  disclosed  and 
submitted  with  its  application)  to 
underwrite  and  approve  loans  without 
further  review  by  HUD. 

(b)  HFA  responsibilities.  The  HFA  is 
responsible  for  the  performance  of  all 
functions  except  those  HUD-retained 
functions  specified  in  §§  266.210  and 
266.225(e).  After  acceptance  of  an 
application  for  a  loan  to  be  insured 
under  this  part,  the  HFA  must:  - 

(1)  Determine  that  a  market  for  the 
project  exists,  taking  into  cansideration 
any  comments  firom  the  HUD  Field 
Office  relative  to  the  potential  adverse 
impact  the  project  will  have  on  existing 
or  proposed  Federally  insured  and 
assisted  projects  in  the  area. 

(2)  Establish  the  maximum  insurable 
mortgage  and  review  plans  and 
specifications  for  compliance  with  HFA 
standards; 

(3)  Determine  the  acceptability  of  the 
proposed  mortgagor  and  management 
agent; 

(4)  Approve  the  Affirmative  Fair 
Housing  Marketing  Plan;  and 


(5)  Make  any  other  determinations 
necessary  to  ensure  acceptability  of  the 
proposed  project. 

(c)  HUD-retained  reviews.  After 
positive  completion  of  the  HUD- 
retained  reviews  specified  in 

§  266.210(a),  (b),  and  (c),  the  HUD  Field 
Office  will  issue  a  firm  approval  letter 
which,  among  other  things,  will 
apportion  imits,  insuring  authority,  and 
credit  subsidy  to  the  project. 

(d)  Inspections  ana  other  reviews.  The 
HFA  is  responsible  for  inspections 
during  construction,  processing  and 
approving  advances  of  mortgage 
proceeds  during  construction,  review 
and  approval  of  cost  certification,  and 
closing  of  the  loan. 

(e)  Endorsement  of  mortgage  note  for 
insurance.  So  long  as  the  HFA  is  in  good 
standing,  and  absent  fraud  or  material 
misrepresentation  on  the  part  of  the 
HFA,  the  Commissioner  or  designee  will 
endorse  the  mortgage  note  for  insurance 
upon  presentation  by  the  HFA  of  the 
Closing  Docket  and  certifications 
required  in  §  266.420(b),  subject  to 
HUD’s  right  to  adjust  under  §  266.417. 

§  266.305  HFAs  accepting  less  than  50 
percent  of  risk. 

(a)  Underwriting  standards.  The 
underwriting  standards  and  loan  terms 
and  conditions  of  any  HFA  electing  to 
take  less  than  50  percent  of  the  risk  on 
certain  projects  are  subject  to  review, 
modification,  and  approval  by  HUD  in 
accordance  with  §  266.100(b)(2).  These 
HFAs  may  assume  25  percent  or  10 
percent  of  the  risk  depending  upon  the 
loan-to-replacement-cost  or  loan-to- 
value  ratios  of  the  projects  to  be  insured 
as  specified  in  §266.100(b)(2)(i)  and  (ii). 

(b)  HFA  responsibilities.  The  HFA  is 
responsible  for  the  performance  of  all 
functions  except  those  HUD-retained 
functions  specified  in  §  266.210  and 
266.225(e).  After  acceptance  of  an 
application  for  a  loan  to  be  insured 
under  this  part,  the  HFA  must: 

(1)  Determine  that  a  market  for  the 
project  exists,  taking  into  consideration 
any  comments  from  the  HUD  Field 
Office  relative  to  the  potential  adverse 
impact  the  project  will  have  on  existing 
or  proposed  Federally  insured  and 
assisted  projects  in  the  area; 

(2)  Establish  the  maximum  insurable 
mortgage,  and  review  plans  and 
specifications  for  compliance  with  HFA 
standards  as  approved  by  HUD; 

(3)  Determine  the  acceptability  of  the 
proposed  mortgagor  and  management 
agent; 

(4)  Approve  the  Affirmative  Fair 
Housing  Marketing  Plan;  and 

(5)  Make  any  other  determinations 
necessary  to  ensure  acceptability  of  the 
proposed  project. 
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(c)  HUD-retained  reviews.  After 
positive  completion  of  the  HUD- 
retained  reviews  specified  in 

§  266.210(a),  (b),  and  (c),  the  HUD  Field 
Office  will  issue  a  firm  approval  letter 
which,  among  other  things,  will 
apportion  units,  insuring  authority-,  and 
credit  subsidy  to  the  project. 

(d)  Inspections  ana  other  reviews.  The 
HFA  is  responsible  for  inspections 
during  construction,  processing  and  ^ 
approving  advances  of  mortgage 
proceeds  during  construction,  review 
and  approval  of  cost  certification,  and 
closing  of  the  loan. 

(e)  Endorsement  of  mortgage  note  for 
insurance.  So  long  as  the  HFA  is  in  good 
standing,  and  absent  fraud  or  material 
misrepresentation  on  the  part  of  the 
HFA,  the  Commissioner  or  designee  will 
endorse  the  mortgage  note  for  insurance 
upon  presentation  by  the  HFA  of  the 
Closing  Docket  and  certifications 
required  in  §  266.420(b),  subject  to 
HUD’s  right  to  adjust  under  §  266.417. 

§  266.310  Insurance  of  advances  or 
insurance  upon  completion;  appikabilfty  of 
requirements. 

(a)  General.  HUD  will  agree  to  insure 
periodic  advances  of  mortgage  proceeds 
or  to  insure  the  entire  mortgage  upon 
completion  of  construction  for  projects 
involving  new  construction  or 
substantial  rehabilitation.  Existing 
projects  without  the  need  for  substantial 
rehabilitation  will  be  considered 
insurance  upon  completion  cases.  In 
insurance  upon  completion  cases,  only 
the  permanent  loan  is  insured  and  a 
single  endorsement  is  required  after 
satisfactory  completion  of  construction, 
substantial  rehabilitation  or  repairs.  In 
periodic  advances  cases,  progress 
payments  approved  by  the  HFA  and 
both  an  initi^  and  final  endorsement  on 
the  mortgage  are  required. 

(b)  Insurance  of  advances.  Periodic 
advances  will  be  authorized  by  the  HFA 
subject  to  terms  specified  by  th'e 
Commissioner. 

(c)  Insurance  upon  completion.  (1) 
New  construction  and  substantial 
rehabilitation.  An  HFA  may  approve  a 
loan  that  will  be  insured  upon 
completion  of  construction  of  the 
project.  The  HFA  approval  must 
presoibe  a  designate  period  during 
which  the  mortgagor  must  start 
construction  or  substantial 
rehabilitation.  If  construction  or 
rehabilitation  is  started  as  required,  the 
approval  will  be  valid  for  the  period 
estimated  by  the  HFA  for  construction 
and  loan  closing,  including  any 
extension  approved  by  the  HFA. 

(2)  Existing  projects  with  no 
substantial  rehabilitation.  Existing 
projects  with  or  without  repairs  are  only 


insured  upon  completicHi,  although 
HFAs  may  permit  noncritical  repairs  to 
be  completed  after  endorsement  upon 
establishment  of  escrows  acceptable  to 
the  HFA. 

(d)  Requirements  applicable  to  both 
periodic  advances  and  insurance  upon 
completion  cases.  (1)  Inspections.  The 
HFA  must  inspect  projects  under  this 
part  at  such  times  during  construction, 
substantial  rehabilitation,  or  repairs  as 
the  HFA  determines.  The  insp^ions 
must  be  conducted  to  assure  compliance 
with  plans  and  specifications,  work 
write-ups,  and  other  contract 
documents. 

(2)  Approval  of  advances.  At  all 
times,  the  loan  must  be  kept  in  balance, 
and  advances  approved  only  if 
warranted  by  construction  progress 
evidenced  throu^  HFA  inspection,  as 
well  as  in  accord  with  plans, 
specifications,  work  write-ups  and  other 
contract  documents.  In  approving 
advances,  HFAs  must  m^e  certain  that . 
other  mortgageable  items  are  supported 
with  proper  bills  and/or  receipts  before 
funds  can  be  approved  and  advanced  for 
insurance. 

(3)  Cost  certification.  In  order  to 
ensure  that  the  final  amount  for 
insurance  is  supported  by  certified 
costs: 

(i)  The  mortgagor  (and  general 
contractor,  if  there  is  an  identity  of 
interest  with  the  mortgagor)  must 
execute  a  certificate  of  actual  costs,  in 
a  form  acceptable  to  the  HFA,  when  all 
physical  improvements  are  completed 
to  the  satisfaction  of  the  HFA  and  before 
final  endorsement;  and 

(ii)  The  cost  certification  provided  by 
the  mortgc^or  must  be  audited  by  an 
independent  public  accoimtant. 

(4)  Contestability.  Although  the  HFA 
has  authority  to  approve  the  mortgagor’s 
(and  general  contractor’s)  certification  of 
cost,  the  certification  will  be  contestable 
by  the  Commissioner  during- the  period 
up  to  jpid  including  final  endorsement 
of  the  mortgage.  After  final 
endorsement,  the  certification  will  be 
final  and  incontestable  except  for  fraud 
or  material  misrepresentation  on  the 
part  of  the  mortgagor  (and/or  general 
contractor). 

(5)  Assurance  of  cblmpletion.  The 
mortgagor  must  furnish  assurance  of 
completion  of  the  project  in  accordance 
with  any  requirements  of  the  HFA  as  to 
form  and  amount 

(6)  Latent  defects  escrow.  The 
mortgagor  must  furnish  an  escrow  or 
other  form  of  assurance  required  by  the 
HFA  to  ensure  that  latent  defects  can  be 
remedied  within  the  time  period 
required  by  the  HFA. 


(e)  Mortgagee  of  record.  The  HFA 
must  remain  the  mortgagee  of  record  as 
long  as  mortgage  insurance  is  in  force. 

§266.315  Recordkeeping  requirements. 

The  mortgagor  and  the  builder,  if 
there  is  an  identity  of  interest  with  the 
mortgagor,  shall  keep  and  maintain 
r^ords  of  all  costs  of  any  con^ruction 
or  other  cost  items  not  representing 
work  under  the  general  contract  and  to 
make  available  such  records  far  review 
by  the  HFA  ot  HUD,  if  requested. 

Subpart  E— Mortgage  and  Closing 
Requirements;  HUD  Endorsement 

§  266.400  Propel^  fepuirements — real 
estate. 

The  mortgage  must  be  on  real  estate 
held; 

(a)  In  fee  simple; 

(b)  Under  a  renewable  lease  of  iK>t  less 
than  99  years:  or 

(c)  Under  a  lease  executed  by  a 
governmental  agency,  or  other  lessor 
approved  by  the  HFA,  that  has  a  term 
at  least  10  years  beyond  the  end  of  the 
mortgage  tenn. 

§266.402  Recordation. 

At  the  time  of  initial  endorsement  in 
the  case  of  insurance  of  advances  or  at 
the  time  of  final  endorsement  in  the 
case  of  insurance  upon  completion,  the 
HFA  shall  make  certain  that  the 
mortgage  and  the  regulatory  agreement 
are  recorded. 

§266.405  Title. 

(a)  Eligibility  of  title.  Marketable  title 
to  the  mortgaged  property  must  be 
vested  in  the  moitgagor  on  the  date  the 
mortgage  is  filed  for  record. 

(b)  Title  evidence.  The  HFA  must 
receive  a  title  insurance  policy  that 
ensures  that  marketable  title  is  vested  in 
the  mortgagor,  that  a  survey  acceptable 
to  the  HFA  has  been  performed,  and 
that  no  existing  impediments  to  title 
concern,  or  exist  on,  the  property. 

§  266.41 0  Mortgage  provisions. 

(a)  Form.  The  mortgage  and  note  must 
be  executed  on  a  form  approved  by  the 
HFA  for  use  in  the  jurisdiction  in  which 
the  property  is  located. 

(b)  Mortgagor.  The  mortgage  roust  be 
executed  by  a  mortgagor  determined 
eligible  by  the  HFA. 

(c)  First  lien.  The  mortgage  must  be  a 
single  first  lien  on  property  that  has  first 
priority  for  payment  and  that  conforms 
with  property  standards  prescribed  by 
the  HFA. 

(d)  Single  asset  mortgagor.  The 
mortgage  must  require  that  the 
mortgagor  is  a  single  asset  mortgagor. 

(e)  Amortization.  The  mortgage  must 
provide  for  complete  amortizaticm  (i.e.. 
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regularly  amortizing)  over  the  term  of 
the  mortgage. 

(f)  Use  lestrictions.  The  mortgage 
must  contain  a  covenant  prohibiting  the 
use  of  the  property  for  any  purpose  • 
other  than  the  purpose  intended  on  the 
day  the  mortgage  was  executed. 

(g)  Hazard  insurance.  The  mortgage 
must  contain  a  covenant,  acceptable  to 
the  HFA,  that  binds  the  mortgagor  to 
keep  the  property  insured  by  one  or 
more  standard  poUcies  for  fire  and  other 
hazards  stipulated  by  the  HFA.  A 
standard  mortgagee  clause  making  loss 
payable  to  the  HFA  must  be  included  in 
the  mortgage.  The  HFA  is  responsible 
for  assuring  that  insurance  is 
maintained  in  force  and  in  the  amount 
required  by  this  paragraph  and  the 
mortgage.  The  HFA  must  ensure  that  the 
insurance  coverage  is  in  an  amount  that 
will  comply  with  the  coinsvirance  clause 
applicable  to  the  location  and  character 
of  the  property,  but  not  less  than  80 
percent  of  the  actual  cash  value  of  the 
insurable  improvements  and  equipment. 
If  the  mortgagor  does  not  obtain  the 
required  insurance,  the  HFA  must  do  so 
and  assess  the  mortgagor  for  such  costs. 
These  insurance  requirements  apply  as 
long  as  the  HFA  retains  an  interest  in 
the  project  and  final  claim  settlement 
has  not  been  completed  or  the  contract 
of  insurance  has  not  been  otherwise 
terminated. 

(h)  Modification  of  terms.  The 
mortgage  must  contain  a  covenant 
requiring  that,  in  the  event  that  the  HFA 
and  owner  agree  to  a  modification  of  the 
terms  of  the  mortgage  (e.g.,  to  reflect  a 
reduction  of  the  interest  rate  if 
reductions  are  realized  in  the 
underlying  bond  rates  for  the  project), 
Section  8  rents  would  be  reduced  in 
accordance  with  HUD  guidelines. 

(i)  Regulatory  Agreement.  The 
mortgage  must  contain  a  provision 
incorporating  the  Regulatory  Agreement 
by  reference. 

§  266.41 5  Mortgage  lien  and  other 
obligations. 

(a)  Liens.  At  the  initial  and  final 
closing  of  the  loan,  the  mortgagor  and 
the  HFA  must  certify,  and  the  HFA  must 
determine,  that  the  property  covered  by 
the  mortgage  is  free  from  all  liens  other 
than  the  lien  of  the  insured  mortgage, 
except  that  the  property  may  be  subject 
to  such  inferior  lien  or  liens  as  approved 
by  the  HFA  as  long  as  the  insured 
mortgage  has  first  priority  for  pa3Tnent. 

(b)  Contractual  obligations.  At  the 
final  closing  of  the  loan,  the  mortgagor 
and  the  HFA  must  certify,  and  the  HFA 
must  determine,  that  all  contractual 
obligations  in  connection  with  the 
mortgage  transaction,  including  the 
purchase  of  the  property  and  the 


improvements  to  the  property,  are  paid. 
An  exception  is  made  for  obligations 
that  are  approved  by  the  HFA  and 
determined  by  the  HFA  to  be  of  a  lesser 
priority  for  payment  than  the  obligation 
of  the  insured  mortgage. 

§  266.41 7  Authority  to  adjust  mortgage 
insurance  amount 

In  order  to  protect  the  mortgage 
insurance  funds,  the  Commissioner  has 
authority  in  his  or  her  sole  discretion, 
at  any  time  prior  to  and  including  final 
endorsement,  to  adjust  the  amount  of 
the  mortgage  insurance. 

§  266.420  Closing  and  endorsement  by  the 
Commissioner. 

(a)  Closing.  Before  disbursement  of 
loan  advances  in  periodic  advances 
cases,  and  in  all  cases  after  completion 
of  construction,  repair  or  substantial 
rehabilitation,  the  HFA  must  hold  a 
closing  and  submit  a  closing  docket 
with  required  documentation  to  the 
Commissioner  or  the  Commissioner’s 
authorized  Departmental  representative 
for  insurance  of  the  mortgage  by 
endorsement  of  the  mortgage  note.  The 
note  must  provide  that  the  mortgage  is 
insured  imder  Section  542(c)  of  the 
Housing  and  Community  Development 
Act  of  1992  and  the  regulations  set  forth 
at  24  CFR  part  266  in  effect  on  the  date 
of  endorsement.  The  note  must  also 
specify  the  date  of  endorsement,  i.e.,  the 
date  of  HUD  endorsement  of  the  project 
mortgage,  and  the  risk  of  loss  assumed 
by  the  HFA  and  by  HUD. 

(b)  Closing  docket.  The  HFA’s 

submission  must  include  a  certification 
that  it  has  obtained  written  HUD 
approval  of  compliance  with  the 
requirements  referred  to  in  §  266.210, 
and  certifications  and  information  as  . 
follows;  ' 

(1)  Information  concerning  the 
mortgage  amount  and  term,  location, 
number  and  type  of  imits,  income  and 
expenses,  rents,  projects  and  market 
occupancy  percentages,  value/ 
replacement  cost,  interest  rate';’anH 
similar  statistical  information  in 
accordance  with  the  Commissioner’s 
administrative  procedures. 

(2)  Copies  of  the  amortization 
schedule.  Note  and  Risk-Sharing 
Agreement. 

(3)  Certification  that  the  loan  has  been 
processed,  prudently  underwritten 
(including  a  determination  that  a  market 
exists  for  the  project),  cost  certified  (if 
the  project  is  being  submitted  for  final 
endorsement)  emd  closed  in  full 
compliance  with  the  HFA’s  standards 
and  requirements  (or  where  the 
mortgage  is  insured  iinder  Level  n,  in 
full  compliance  with  the  underwriting 


standards  and  loan  terms  and 
conditions  as  approved  by  HUD). 

(4)  At  the  time  of  final  endorsement, 
a  certification  for  periodic  advances 
cases,  if  submitted  for  final 
endor^m'ent,  that  advances  were  made 
proportionate  to  construction  progress. 

(5)  A  copy  of  the  HFA-approved  cost 
certification  if  the  project  is  submitted 
for  final  endorsement. 

(6)  A  certification  that  equal 
employment  requirements  are  followed. 

(7)  A  certification  that  the  HFA  has 
reviewed  and  approved  the  Affirmative 
Fair  Housing  Marketing  Plan  and  found 
it  acceptable. 

(8)  A  certification  that  a  dedicated 
account,  if  required,  has  been  increased 
in  accordance  with  §  266.110(b). 

(9)  Certifications  required  under 
§  266.415  concerning  liens  and 
contractual  obligations. 

(10)  Copies  of  the  Hazard  Insurance 
Policy  with  a  clause  making  the  loss 
payable  to  the  HFA. 

(11)  For  projects  subject  to  Davis- 
Bacon  prevailing  requirements  under 
§  266.225,  the  certification  and 
information  concerning  payment  of 
prevailing  wage  rates  required  by 

§  266.225(d). 

(12)  Certified  copies  of  mortgage 
(deed  of  trust)  with  attached  regulatory 
agreement,  and  note  for  HUD  files. 

Subpart  F — Project  Management  and 
Servicing 

§266.500  General. 

The  HFA  will  have  full  responsibility 
for  the  administration  of  the  provisions 
of  this  subpart  and  for  managing  and 
servicing  projects  insured  under  this 
part.  The  HFA  is  responsible  for 
monitoring  and  determining  the 
compliance  of  the  project  owner  in 
accordance  with  the  provisions  of  this 
subpart.  HUD  will  monitor  the 
performance  of  the  HFA,  not  the  project 
owner,  to  determine  its  compliance  with 
the  provisions  covered  under  this 
subpart. 

§  266.505  Regulatory  agreement 
requirements. 

(a)  General.  (1)  The  HFA  must  execute 
a  Regulatory  Agreement,  in  recordable 
form,  between  the  mortgagor  and  the 
HFA  to  be  in  force  for  the  duration  of 
the  insured  mortgage  and  note  or  bond. 
The  Regulatory  Agreement  must  include 
a  description  of  the  property.  The 
^  Regulatory  Agreement  must  be 
incorporated  by  reference  into  the 
mortgage  and  recorded  with  the 
mortgage. 

(2)  The  Regulatory  Agreement 
executed  between  the  HFA  and  the 
mortgagor  must  be  binding  upon  the 


Federal  Register  /  Vol.  58,  No.  231  /  Friday,  December  3,  1993  /  Rules  and  Regulations  64049 


mortgagor  and  any  of  its  successors  and 
assigns  and  upon  the  HFA  and  any  of 
its  successors  for  so  long  as  the 
mortgage  is  insured  by  HUD  or  HUD 
holds  an  HFA  debenture  issued  in 
connection  with  a  claim  arising  from  the 
insured  mortgage.  The  HFA  may  not 
assign  the  Regulatory  Agreement. 

(3J  The  HFA  will  enforce  the 
Regulatory  Agreement  and  take  actions 
against  any  mortgagors  who  violate  its 
provisions.  Such  actions  may  involve  a 
declaration  of  default  and  application  to 
any  court  for  specific  performance  of  the 
agreement. 

(b)  Requirements.  The  Regulatory 
Agreement  must  require  the  mortgagor 
to  comply  with  the  provisions  of  this 
part  and  obligate  the  mortgagor,  among 
other  things,  to: 

(1)  Make  all  payments  due  vmder  the 
mortgage  and  note/bond. 

(2)  \^ere  necessary,  establish  a 
sinking  fund  for  futiire  capital  needs. 

(3)  Maintain  the  project  as  affordable 
housing,  as  defined  in  §  266.5. 

(4)  Continue  to  use  dwelling  units  for 
their  original  piurposes. 

(5)  Comply  witn  such  other 
requirements  as  may  be  established  by 
the  HFA  and  set  forth  in  the  Regulatory 
Agreement. 

(6)  Maintain  the  project  in  good 
physical  condition. 

(7)  Maintain  complete  books  and 
records  established  solely  for  the  project 
and  provide  the  HFA  with  an  audited 
financial  statement  based  on  these 
books  and  records  aqd  performed  in 
accordance  with  standards  for  financial 
audits  of  the  U.  S.  General  Accounting 
Office’s  government  auditing  standards, 
issued  by  the  Comptroller  of  the  United 
States. 

(8)  Comply  with  the  Affirmative  Fair 
Housing  Marketing  Plan  and  all  other 
fair  housing  and  equal  opportunity 
reouirements. 

19)  Operate  as  a  single  entity 
mortgagor. 

(10)  Make  books  and  records  available 
for  HUD  or  General  Accounting  Office 
(GAO)  review  with  appropriate 
notification. 

(11)  Permit  HUD  officials  or 
employees  to  inspect  the  project  upon 
reouest  by  the  Commissioner. 

(c)  Enforcement  The  Regulatory 
Agreement  shall  be  enforced  by  the 
HFA. 

§266.510  HFA  responsibilities. 

(a)  Inspections.  The  HFA  must 
perform  annual  physical  inspections  of 
the  projects  and  provide  a  copy  of  the 
inspection  report  to  HUD.  If  a  project  is 
not  in  safe  and  sanitary  condition,  the 
HFA  must  provide  a  summary  to  HUD 
of  actions  required,  with  target  dates,  to 
correct  unresolved  findings. 


(b)  Annual  audits  of  projects.  The 
HFA  must  analyze  projects’  annual 
audits  and  provide  a  copy  to  HUD  along 
with  a  summary  of  unresolved  findings 
and  actions  planned,  with  target  dates, 
to  correct  unresolved  findings. 

(c)  HFA’s  aimual  financial  statement. 
The  HFA  must  provide  HUD  with  an 
annual  audited  financial  statement  in 
accordance  with  the  requirements  of  24 
CFRpart44.  • 

§266.515  Record  retention. 

(a)  Loan  origination  and  servicing. 
Records  pertaining  to  the  mortgage  loan 
origination  and  servicing  of  the  loan 
must  be  maintained  for  as  long  as  the 
insiuance  remains  in  force. 

(b)  Defaults  and  claims.  Records 
pertaining  to  a  mortgage  default  and 
claim  must  be  retained  from  the  date  of 
default  through  final  settlement  of  the 
claim  for  a  period  of  no  less  than  three 
years  after  final  settlement. 

§266.520  Program  monitoring  and 
compliance. 

HUD  will  monitor  the  performance  of 
the  HFA  in  accordance  with  the 
provisions  covered  rmder  this  subpart. 

Subpart  G — Contract  Rights  and 
Obligations 

Mortgage  Insurance  Premiums 

§266.600  Mortgage  insurance  premium: 
insurance  upon  completion. 

(a)  Initial  premium.  For  projects 
insured  upon  completion,  on  the  date  of 
the  final  closing,  the  HFA  shall  pay  to 
the  Commissioner  an  initial  premium 
equal  to  the  prescribed  percentage,  in 
the  sliding  scale  chart  that  is  shown  in 

§  266.604(b),  of  the  face  amount  of  the 
mortgage. 

(b)  Premium  payable  with  first 
payment  of  principal.  On  the  date  of  the 
first  payment  of  principal  the  HFA  shall 
pay  a  second  premium  equal  to  the 
prescribed  percentage  of  the  average 
outstanding  principal  obligation  of  the 
mdRgage  fi-om  the  final  closing  date  to 
the  year  following  the  date  of  the  first 
principal  payment,  less  the  amoimt  paid 
on  the  date  of  the  final  closing. 

(c)  Subsequent  premiums.  Until  one 
of  the  conditions  is  met  under 

§  266.606(a),  the  HFA  on  each 
anniversary  of  the  date  of  the  first 
principal  payment  shall  pay  to  the 
Commissioner  an  annual  mortgage 
insurance  premium  equal  to  the 
prescribed  percentage  of  the  average 
outstanding  principal  obligation  of  the 
mortgage,  without  taking  into  account 
delinquent  payments,  or  partial  claim 
payment  imder  §  266.630,  or 
prepayments,  for  the  year  following  the 


date  on  which  the  premium  becomes 
payable. 

§  266.602  Mortgage  Insurance  premium: 
insured  advances. 

(a)  Initial  premium.  For  projects 
involving  insured  advances,  on  the  date 
of  the  initial  closing,  the  HFA  shall  pay 
to  the  Commissioner  an  initial  premium 
equal  to  the  prescribed  percentage,  in 
the  sliding  scale  chart  that  is  shown  in 
§  266.604(b),  of  the  face  amount  of  the 
mortgage. 

(b)  Interim  premium.  On  each 
anniversary  of  the  initial  closing,  the 
HFA  shall  pay  an  interim  mortgage 
insurance  premium  equal  to  the 
prescribed  percentage  of  the  face 
amount  of  the  mortgage.  The  HFA  shall 
continue  to  pay  the  interim  mortgage 
insiirance  premiums  imtil  the  date  of 
the  first  principal  payment. 

(c)  Premium  payable  with  first 
payment  of  principal.  On  the  date  of  the 
first  principal  payment,  the  HFA  shall 
pay  a  mortgage  insurance  premium 
equal  to  the  prescribed  percentage  of  the 
average  outstanding  principal  obligation 
of  the  mortgage  for  the  year  following 
the  date  of  the  first  principal  payment. 
The  HFA  shall  adjust  this  payment  by 
deducting  an  ammmt  equal  to  the 
portion  of  the  last  premium  paid  that  is 
attributable  to  the  months  after  the  date 
of  the  first  payment  to  principal.  Any 
partial  month  is  to  be  counted  as  a 
whole  month.  The  HFA  shall  remit  the 
net  adjusted  mortgage  premium  to  the 
Commissioner  and  refund  the  amount  of 
the  adjustment  (over-payment)  to  the 
mortgagor. 

(d)  Subsequent  premiums.  Until  one 
of  the  conditions  is  met  under 

§  266.606(a),  the  HFA  on  each 
anniversary  of  the  date  of  the  first 
principal  payment  shall  pay  to  the 
Commissioner  an  annual  mortgage 
insurance  premium  equal  to  the 
prescribed  percentage  of  the  average 
outstanding  principal  obligation  of  the 
mortgage,  without  taking  into  account 
delinquent  payments,  prepayments,  or  a 
partial  claim  payment  under  §  266.630, 
for  the  year  following  the  date  on  which 
the  premium  becomes  payable. 

§  266.604  Mortgage  Insurance  premium: 
Other  requirements. 

(a)  Premium  calculations  on  or  after 
first  principal  payment.  The  premiums 
payable  to  the  Commissioner  on  and 
after  the  first  principal  payment  shall  be 
calculated  in  accordance  with  the 
amortization  schedule  prepared  by  the 
HFA  for  final  closing  and  the  prescribed 
percentage  as  set  fo^  in  the  sliding 
scale  chart  in  paragraph  (b)  of  this 
section  without  taldng  into  account 
delinquent  payments  or  prepayments. 
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ftjJ  Prescribed  percentages.  The 
following  sliding  scale  chart  provides 
the  prescribed  percentage,  based  upon 
the  respective  share  of  risk,  that  is  to  be 
used  in  calculating  mortgage  insurance 
premiums  under  this  section: 


Percentage  share  of  risk 

Prescribed  per¬ 
centage  for  caF 
culaling  HFA's 
annual  MIP 

HUD 

HFA 

90  . 

10 

.45 

75  . 

25 

.375 

50  . . 

50 

25 

40  . - 

60 

2 

30  . 

70 

.15 

20  . 

80  { 

.1 

10  . . 

00  1 

.05 

(c)  Closing  information.  The  HFA 
shall  provide  final  closing  information 
to  the  Commissioner  vdthin  15  days  of 
the  final  closing  in  a  format  prescribed 
by  the  Commissioner.  In  addition,  the 
HFA  shall  submit  a  copy  of  the 
amortization  schedule.  This 
amortization  shall  be  used  to  compute 
and  collect  all  future  mortgage 
insurance  premiums  subject  to 

§  266.600(c)  or  §  266.602(d).  If  the 
mortgage  is  modified,  the  HFA  shall 
submit  to  the  Commissioner  a  copy  of 
the  revised  amortization  schedule, 
which  shall  be  used  to  compute  and 
collect  all  future  mortgage  insurance 
premiums  subject  to  §  266.6(K)(c)  or 
§  266.602(d). 

(d)  Due  date  for  premium  payments. 
Mortgage  insurance  premiums  are  due 
on  the  first  day  of  the  month  of  the 
anniversary  of  the  first  payment  to 
principal.  Any  premium  received  by  the 
Commissioner  more  than  15  days  after 
the  due  date,  shall  be  assessed  a  late 
charge  of  4  percent  of  the  amount  of  the 
premium  pa3niient  due.  Mortgage 
insurance  premiums  that  are  paid  to  the 
Commissioner  more  than  30  days  after 
the  due  date  shall  begin  to  accrue 
interest  at  the  rate  prescribed  by  the 
Treasury  Fiscal  Requirements  Manual. 

§266.606  Mortgage  insurance  prentium: 
Duration  and  method  of  paying. 

(a)  Duration  of  payments.  Mortgage 
insurance  premium  payments  must 
continue  annually  imtil  one  of  the 
following  occurs: 

(1)  The  mortgage  is  paid  in  full; 

(2)  A  deed  to  HFA  is  filed  for  record; 

(3)  An  application  for  initial  claim 
pc yment  is  received  by  the 
Commissioner;  or 

(4)  The  Contract  of  Insurance  is 
otherwise  terminated. 

(b)  Method  of  payment.  The  HFA 
shall  pay  any  mortgage  insurance 
premiiun  required  by  this  part  in  cash. 


§266.608  Mortgage  insurance  premium: 

Pro  rata  refund. 

If  the  Contract  of  Insurance  is 
terminated  by  payment  in  full  or  is 
terminated  by  the  HFA  on  a  form 
prescribed  by  the  Commissioner,  after 
the  date  of  the  first  payment  to 
principal,  the  Commissioner  shall 
refund  any  mortgage  instirance 
premium  for  the  period  after  the 
effective  date  of  me  termination  of 
insiirance.  The  refund  shall  be  mailed  to 
the  HFA  for  credit  to  the  mortgagor’s 
account.  In  computing  the  pro  rata 
portion  of  the  annual  mortgage 
insurance  premium,  the  date  of 
termination  of  insurance  shall  be  the 
last  day  of  the  month  in  which  the 
moilgage  is  prepaid  or  the 
Commissioner  receives  a  notification  of 
termination,  whichever  is  later.  No 
refund  shall  be  made  if  the  insurance 
was  terminated  because  of  the 
submission  of  an  application  for  initial 
claim  payment  or  if  the  termination 
occurs  before  the  date  of  the  first 
payment  to  principal. 

Insurance  Endorsement 

§266.612  Insurance  endorsement 

(a)  Initial  endorsement.  The 
Commissioner  shall  indicate  his  or  her 
insurance  of  the  mortgage  by  endorsing 
the  original  credit  instrument. 

(b)  Final  endorsement.  When  all 
advances  of  mortgage  proceeds  have 
been  made  and  all  other  applicable 
terms  and  conditions  have  been 
complied  with  to  the  satisfaction  of  the 
Commissioner,  the  Commissioner  shall 
indicate  on  the  original  credit 
instrument  the  total  of  all  advances  that 
have  been  approved  for  insurance  and 
again  endorse  such  instrument. 

(c)  Effect  of  endorsement.  From  the 
date  of  initial  endorsement,  the 
Commissioner  and  the  HFA  shall  be 
boimd  by  the  provisions  of  this  subpart 
to  the  same  extent  as  if  they  had 
executed  a  contract  including  the 
provisions  of  this  subpart  and  thb' 
applicable  sections  of  the  Act. 

Assignments 

§  266.61 6  Transfer  of  partial  interest  under 
participation  agreement 

The  HFA  may  not  assign  the 
mortgage.  However,  a  partial  interest  in 
an  insmod  mortgage  or  pool  of  insured 
mortgages  may  ^  transferred  under  a 
participation  agreement  or  arrangement 
(such  as  a  decl^tion  of  trust  or  the 
issuance  of  pass-through  certificates), 
without  obtaining  the  approval  of  the 
Commissioner,  if  the  following 
conditions  are  met: 


(a)  Legal  title  to  the  insured  mortgage 
or  mortgages  shall  be  held  by  the  HFA; 
and 

(b)  The  participation  agreement, 
declaration  of  trust  or  other  instrument 
under  which  the  partial  interest  is 
transferred  shall  provide  that: 

(1)  The  HFA  shall  remain  mortgagee 
of  record  under  the  contract  of  mortgage 
insurance; 

(2)  The  Commissioner  shall  have  no 
obligation  to  recognize  or  deal  with 
anyone  other  than  the  HFA  with  respect 
to  the  rights,  benefits,  and  obligations  of 
the  mortgagee  xmder  the  contract  of 
insurance;  and 

(3)  The  mortgagor  shall  have  no 
obligation  to  recognize  or  do  business 
with  any  one  other  than  the  HFA  or,  if 
applicable,  its  servicing  agent  with 
respect  to  rights,  benefits,  and 
obligations  of  the  mortgagor  or  the 
mortgagee  under  the  mortgage. 

Termination 

§  266.620  Termination  of  Contract  of 
Insurance. 

The  Contract  of  Insurance  shall 
terminate  if  any  of  the  followinc  occurs: 

(a)  Hie  mortgage  is  paid  in  full; 

(b)  The  HFA  acquires  the  mortgaged 
property  and  notifies  the  Commissioner 
that  it  will  not  file  an  insurance  claim; 

(c)  A  party  other  than  HFA  acquires 
the  pr^erty  at  a  foreclosure  sale; 

(a)  The  Iff  A  notifies  the 
Commissioner  of  Termination  of 
Insurance  (voluntary  termination); 

(e)  The  HFA  or  its  successors  commit 
fraud  or  make  a  material 
misrepresentation  to  the  Commissioner 
with  respect  information  culminating  in 
the  Contract  of  Insurance  on  the 
mortgage  or  while  the  Contract  of 
Insurance  is  in  existence; 

(f)  The  receipt  by  the  Commissioner  of 
'  an  Application  for  Final  Claims 

Settlement; 

(g)  If  the  HFA  acquires  the  mortgaged 
property  and  fails  to  make  an  initial 
claim. 

§  266.622  Notice  end  date  of  termination 
by  the  Commissioner. 

The  Commissioner  shall  notify  the 
HFA  that  the  Contract  of  Insurance  has 
been  terminated  and  shall  establish  the 
effective  date  of  termination.  The 
termination  shall  be  the  last  day  of  the 
month  in  which  one  of  the  events 
specified  in  §  266.620  occurs. 

Claim  Procedures  " 

§  266.626  Notice  of  default  and  filing  an 
insurance  claim. 

(a)  Definition  of  default.  (1)  A 
monetary  default  exists  when  the 
mortgagor  fails  to  make  any  payment 
due  imder  the  mortgage. 
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(2)  A  covenant  default  exists  when  the 
mortgagor  fails  to  perform  any  other 
covenant  under  the  provision  of  the 
mortgage  or  the  regulatory  agreement, 
which  is  incorporated  in  the  mortgage. 
An  HFA  becomes  eligible  for  insurance 
benefits  on  the  basis  of  a  covenant 
default  only  after  the  HFA  has 
accelerated  the  debt  and  the  owner  has 
failed  to  pay  the  full  amount  due,  thus 
converting  a  covenant  default  into  a ' 
monetary  default. 

(b)  Date  of  default.  For  purposes  of 
this  subpart,  the  date  of  default  is: 

(1)  The  date  of  the  first  imcorrected 
failure  to  perform  a  mortgage  covenant 
or  obligation;  or 

(2)  The  date  of  the  first  failure  to  make 
a  monthly  payment  that  is  not  covered 
by  subsequent  payments,  when  such 
subsequent  payments  are  applied  to  the 
overdue  monthly  payments  in  the  order 
in  which  they  were  due. 

(c)  Notice  of  default.  If  a  default  (as 
defined  in  paragraph  (a)  of  this  section) 
continues  for  a  period  of  30  days,  the 
HFA  must  notify  the  Commissioner 
within  10  days  thereafter,  unless  the 
default  is  cured  within  the  30-day 
period.  Unless  waived  by  the 
Commissioner,  the  HFA  must  submit 
this  notice  monthly,  on  a  form 
prescribed  by  the  Commissioner,  vmtil 
the  default  has  been  cured  or  the  HFA 
has  filed  an  application  for  an  initial 
claim  payment.  In  cases  of  mortgage 
acceleration,  the  mortgagee  must  &st 
give  notice  of  the  default. 

(d)  Timing  of  claim  filing.  Unless  a 
written  extension  is  granted  by  HUD, 
the  HFA  must  file  an  application  for 
initial  claim  payment  within  75  days 
fi-om  the  date  of  default  and  may  do  so 
as  early  as  the  first  day  of  the  month 
following  the  month  for  which  a 
payment  was  missed.  Upon  request  of 
the  HFA,  HUD  may  extend,  up  to  180 
days,  the  deadline  for  filing  a  claim.  In 
those  cases  where  the  HFA  certifies  that 
the  project  owner  is  in  the  process  of 
transacting  a  bond  refunder,  refinancing 
the  mortgage,  or  changing  the 
ownership  for  the  purpose  of  curing  the 
default  and  bringing  the  mortgage 
current,  HUD  may  extend  the  deadline 
for  filing  a  claim  beyond  180  days. 

§266.628  Initial  claim  payments. 

(a)  Determination  of  initial  claim 
amount.  (1)  The  initieil  claim  amount  is 
based  on  the  tmpaid  principal  balance 
of  the  mortgage  note  as  of  the  date  of 
default,  plus  interest  at  the  mortgage 
note  rate  from  date  of  default  to  date  of 
initial  claim  payment.  The  mortgage 
note  interest  component  of  the  initial 
claim  amount  is  subject  to  curtailment 
as  provided  in  paragraph  (b)  of  this 
section. 


(2)  HUD  shall  make  an  initial  claim 
payment  to  the  HFA  that  is  equal  to  the 
initial  claim  amoimt,  less  any 
delinquent  mortgage  insurance 
premiums,  late  charges  and  interest, 
assessed  under  §  266.604(d). 

(3)  The  HFA  must  use  the  proceeds  of 
the  initial  claim  payment  to  retire  any 
bonds  or  any  other  financing 
mechanisms  sectmng  the  mortgage 
within  30  days  of  the  initial  claim 
payment.  Any  excess  funds  resulting 
from  such  retirement  or  repayment  shall 
be  returned  to  HUD  within  30  days  of 
the  retirement. 

(b)  Curtailment  of  interest  for  late 
filings.  In  determining  the  mortgage  note 
interest  component  of  the  initial  claim 
amount,  if  the  HFA  feiils  to  meet  any  of 
the  requirements  of  this  section  wi^n 
the  specified  time  (including  any 
granted  extension  of  time),  HUD  shall 
curtail  the  accrual  of  mortgage  note 
interest  by  the  number  of  days  by  which 
the  required  action  was  late. 

(c)  Method  of  payment.  HUD  shall  pay 
the  claim  in  cash. 

§  266.630  Partial  payment  of  claims. 

(a)  General.  When  the  Commissioner 
receives  a  claim  for  a  partial  payment 
tmder  §  266.626(d),  the  Commissioner 
may  make  a  partial  payment  of  claim  in 
accordance  with  the  reqvurements  of 
this  section.  If  the  HFA  has  not 
previously  received  a  partial  claim 
payment,  the  HFA  may  file  a  claim  for 
a  partial  claim  payment  tmder 

§  266.630.  Otherwise,  the  HFA  must  file 
for  an  initial  claim  payment  under 
§266.628. 

(b)  HFA  submission.  In  addition  to 
any  other  requirements  set  forth  in 
administration  instructions,  the  HFA 
must  provide  the  following  information 
with  its  application  for  a  partial  claim 
payment: 

(1)  The  amoxmt  by  which  the  HFA 
will  reduce  the  principal  .on  the  insured 
mortgage  and  the  amount  of  delinquent 
interest  on  the  insmed  mortgage  that  the 
HFA  will  defer  based  on  the  anticipated 
closing  date;  and 

(2)  A  certification  that:  (i)  The  amount 
of  the  principal  reduction  of  the  ins\ired 
first  mortgage  does  not  exceed  50 
percent  of  the  \inpaid  principal  balance; 

(ii)  The  relief  resulting  from  the 
partial  claim  payment  when  considered 
with  other  resources  available  to  the 
project  are  sufficient  to  restore  the 
financial  viability  of  the  project; 

(iii)  The  project  is  or  can  (at 
reasonable  cost)  be  made  structurally 
soxmd; 

(iv)  The  management  of  the  project  is 
satisfactory; 


(v)  The  default  under  the  insured 
mortgage  was  beyond  the  control  of  the 
mortgagor. 

(c)  Claim  processing — (1)  Acceptable 
application.  If  the  HFA’s  application  is 
acceptable,  the  Commissioner  shall 
notify  the  HFA  to  process  the  partial 
payment,  which  will  include  the 
modification  of  the  existing  mortgage 
and  the  execution  by  the  mortgagor  of 
a  second  mortgage  payable  to  the  HFA. 
When  the  second  mortgage  is  closed,  the 
HFA  shall  qotify  the  Commissioner,  in 

a  form  and  manner  prescribed  in 
administrative  instructions.  Upon 
receipt  of  notice  from  the  HFA,  the 
Commissioner  shall  make  the  partial 
claim  payment,  ’  ^ 

(2)  Unacceptable  application.  If  the 
application  is  rmacceptable,  the 
Commissioner  shall  either  advise  the 
HFA  of  the  information  needed  to  make 
the  application  acceptable  or  return  the 
apphcation  for  further  action.  The  HFA 
is  granted  an  extension  of  30  days  from 
the  date  of  any  notification  for  fiulher 
action. 

(d)  Requirements.  (1)  One  partial 
claim  payment.  Only  one  partial  claim 
payment  may  be  made  under  a  contract 
of  insvirance. 

(2)  Partial  claim  payment  amount. 

The  amount  of  the  partial  claim 
payment  is  equal  to  the  amount  of  relief 
provided  by  the  HFA  in  the  form  of  a 
reduction  in  principal  and  a  reduction 
of  delinquent  interest  due  on  the 
insured  mortgage  times  the  lesser  of 
HUD’s  percentage  of  the  risk  of  loss  or 
50  percent. 

(3)  HFA  second  mortgage.  Repayment 
of  the  relief  provided  by  the  HFA  must 
be  secured  by  a  second  mortgage  to  the 
HFA.  This  second  mortgage  may 
provide  for  postponed  amortization  and 
may  not  be  assigned  by  the  HFA.  This 
second  mortgage  is  not  insured  under 
this  part  and  may  not  be  insured  under 
any  other  HUD-related  insurance 
proraam. 

(4)  Partial  claim  repayment  by  HFA. 
The  HFA  must  remit  to  HUD  a 
percentage  of  all  amounts  collected  on 
the  HFA’s  second  mortgage  within  15 
days  of  receipt  by  the  HFA.  The 
applicable  percentage  is  equal  to  the 
percentage  used  in  paragraph  (d)(2)  of 
this  section  to  determine  the  partial 
claim  payment  amount.  Payments  made 
after  the  15th  day  must  include  a  5 
percent  late  charge  plus  accrued  interest 
at  the  debenture  rate. 

(5)  Certified  statements  of  amounts 
collected.  As  long  as  the  second 
mortgage  remains  of  record,  the  HFA 
must  submit  to  the  Commissioner  an 
annual  certified  statement  of  the 
amoxmts  collected  by  the  HFA.  The 
HFA  must  submit  a  final  certified 
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statement  within  30  days  after  the 
second  mortgage  is  paid  in  full, 
foreclosed,  or  otherwise  terminated. 

§266.632  Withdrawal  of  daifn. 

In  case  of  a  default  and  subsequent 
filing  of  claim,  the  HFA  shall  determine 
the  form  of  workout  or  modification  and 
will  inform  HUD  of  the  type  of  mortgage 
relief  determined  to  be  appropriate.  If 
the  default  is  cured  after  the  claim  is 
made  but  before  the  initial  claim 
payment  is  paid  by  HUD,  the  HFA  may, 
in  writing,  withdraw  the  claim,  and 
insuremce  will  continue  as  if  the  default 
had  not  occurred. 

§  266.634  Reinstatement  of  the  contract  of 
insurance. 

(a)  Conditions  for  reinstatement.  After 
the  initial  claim  payment,  HUD  may 
reinstate  the  contract  of  insurance  on 
the  following  conditions: 

(1)  The  HFA  has  not  acquired  the 
project: 

(2)  The  mortgagor  has  cured  the 
default:  and 

(3)  The  HFA  requests  that  HUD 
reinstate  the  contract  of  insurance. 

(b)  Notification  of  reinstatement.  If 
reinstatement  is  acceptable  to  HUD, 

HUD  shall  notify  the  HFA  of  the  date 
the  contract  of  insurance  will  be 
reinstated  and  shall  advise  the  HFA  of 
the  payment  needed  to  reinstate  the 
contract  of  insurance. 

(c)  Payment.  Within  30  days  of  the 
date  of  the  notice  imder  paragraph  (b)  of 
this  section,  the  HFA  shall  pay  HUD  an 
amount  equal  to  the  initial  claim 
amount,  as  determined  under 

§  266.628(a)(1),  plus  an  amount  equal  to 
the  accrued  and  unpaid  interest  on  the 
HFA  Debenture  through  the 
reinstatement  date,  plus  an  amount 
equal  to  the  mortgage  insurance 
premium  for  the  period  from  the  date  of 
reinstatement  of  the  contract  of 
insurance  to  the  next  anniversary  date 
for  payment  of  the  mortgage  insxurance 
premium. 

(d)  Cancellation  of  debenture.  Upon 
receipt  from  the  HFA  of  the  amoimt 
specified  in  paragraph  (c)  of  this 
section,  HUD  sh^l  return  the  HFA 
debenture  for  cancellation. 

(e)  Continuation  of  contract  of 
insurance.  Upon  reinstatement,  the 
contract  of  insurance  shall  continue  ais 
if  the  default  had  not  occurred. 

§  266.636'  Insuring  new  loans  for  defaulted 
projects. 

The  HFA  may  not  make  another  loan 
that  is  insured  xmder  this  part  to  the 
same  owner  in  the  same  project  if  HUD 
has  paid  a  claim  under  this  part. 


§  266.638  Issuance  of  HFA  Debenture. 

(a)  Condition  to  initial  claim  payment. 
As  a  condition  to  receiving  an  initial 
claim  payment,  the  HFA  must  issue  an 
instrument  in  the  form  of  a  debenture  to 
HUD  within  30  days  of  the  initial  claim 
payment  The  HFA  Debenture  shall 
meet  the  following  requirements  and 
shall  be  in  a  form  that  has  been 
approved  by  HUD  as  part  of  the 
application  approval  process. 

(b)  Term  of  HFA  Debenture.  The  HFA 
Debenture  shall  be  dated  the  same  date 
that  the  initial  claim  pa)rment  is  issued. 
The  HFA  Debenture  shall  have  a  term  of 
five  years  in  order  to  afford  the 
mortgagor  ample  time  to  cure  the 
default  or  the  HFA  time  to  foreclose 
and/or  resell  the  project.  HUD  may 
provide  a  written  extension  of  the  five 
year  term  if  the  HFA  certifies  and 
provides  docximentation  that  the  project 
owner  has  filed  bankruptcy  and  the 
HFA  is  taking  action  to  have  the  project 
discharged  from  the  bankruptcy.  The 
HFA  Debenture  shall,  during  this 
extended  period,  continue  to  bear 
interest  as  described  below  at  HUD’s 
published  debenture  rate  at  the  earlier 
of  initial  endorsement  or  final 
endorsement.  Interest  shall  be  due  and 
payable  annually  on  the  anniversary 
date  of  the  initial  claim  payment. 

Interest  is  due  on  the  full  face  amo\int 
of  the  HFA  Debenture  through  the  term 
of  the  HFA  Debenture  or  through  the 
date  an  application  for  final  claim 
payment  is  received  by  the 
Commissioner. 

(c)  HFA  Debenture  amount.  (1)  The 
HFA  Debenture  shall  be  for  the  W1 
initial  claim  amount  as  determined 
imder  §  266.628(a)(1)  (minus  any  excess 
funds  returned  to  HUD  under 

§  266.628(a)(3)). 

(2)  The  full  amoimt  of  the  HFA 
Debenture  shall  be  payable  to  HUD 
upon  maturity,  \mless  the  HFA 
Diebenture  is  canceled  because  of: 

(i)  A  reinstatement  of  the  contract  of 
insurance  imder  §  266.634:  or 

(ii)  Final  claim  settlement  under  ’* 
§266.654. 

(d)  HFA  Debenture  interest  rate.  The 
HFA  Debenture  shall  bear  interest  at 
HUD’s  published  debenture  rate  at  the 
earlier  of  initial  endorsement  or  final 
endorsement.  Interest  shall  be  due  and 
payable  annually  on  the  anniversary 
date  of  the  initial  claim  payment  and  on 
the  date  of  redemption  when  redeemed 
or  canceled  before  an  anniversary  date. 
Interest  shall  be  computed  on  the  full 
face  amount  of  the  Iff  A  Debenttire 
through  the  term  of  the  HFA  Debenture. 

(e)  Fonn  of  HFA  Debenture.  The  HFA 
Debenture  should  follow  the  standard 
form  of  a  State/Munidpal  Debenture 
issued  under  the  Uniform  Commercial 


Code,  where  applicable,  and  shall  be 
supported  by  the  full  faith  and  credit  of 
the  HFA.  For  HFAs  that  operate  as 
departments  or  divisions  of  States  or 
units  of  local,  government  and  where 
such  HFAs  cannot  pledge  the  full  faith 
and  credit  of  the  HFA,  such  HFAs  may 
collateralize  their  obligation  through  a 
letter  of  credit,  reinsurance,  or  other 
forms  of  credit  acceptable  to  the 
Commissioner. 

(f)  Debenture  registration.  Unless 
otherwise  required  by  law,  including 
State  or  local  laws,  or  other  governing 
bodies,  HUD  will  not  require  the  HFA 
Debenture  to  be  “Registered”  (with  the 
Securities  and  Exchange  Commission) 
as  it  is  a  direct,  or  private,  placement, 
and  not  a  public  offering,  that  is 
supported  by  the  full  faith  and  credit  of 
the  HFA.  . 

§  266.640  Foreclosure  and  acquisition. 

The  HFA  is  not  required  to  foreclose 
the  insured  mortgage.  It  may  accept  a 
deed-in-lieu  of  foreclosure. 

§266.642  Appraisals. 

Where  actions  taken  or  caused  to  be 
taken  by  the  HFA  have  the  effect  of  the 
recovery  of  less  than  the  face  amount  of 
the  HFA  Debenture  held  by  HUD,  an 
appraisal  should  be  made  to  determine 
the  value  of  the  project.  The  appraisal 
should  assume  a  willing  buyer  and  a 
willing  seller.  The  appraisal  must  be 
done  within  the  45  day  period 
immediately  preceding  the  dale  when 
the  HFA  files  an  application  for  final 
claim  settlement.  If  at  the  time  of  final 
claim  settlement  the  HFA  has  not  sold 
the  project,  an  appraisal  should  be  made 
to  determine  the  value  of  the  project  at 
its  highest  and  best  use. 

f 

§  266.644  Application  for  final  claim 
settlement 

The  HFA  shall  file  an  application  for 
final  settlement  in  accordance  with  the 
Commissioner’s  administrative 
procediures  not  later  than  30  days  after 
any  of  the  following: 

(a)  Sale  of  the  property  after 
foreclosure  or  after  acquisition  by  deed- 
in-lieu  of  foreclosure:  or 

(b)  Expiration  of  the  term  of  the  HFA 
debenture. 

§  266.646  Determining  the  amount  of  loss. 

'The  amount  of  the  total  loss  to  be 
shared  by  HUD  and  the  HFA  is  equal  to: 

(a)  The  amoimt  of  the  initial  claim 
payment: 

(b)  Plus  all  items  set  forth  in 
§  266.648:  and 

(c)  Less  all  items  set  forth  in 
§266.650. 
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§266.648  Items  included  in  total  loss.- 

In  computing  the  total  loss,  the 
following  items  are  added  to  the  amoimt 
described  in  §  266.646(a): 

(a)  The  amount  of  all  payments  thaL 
the  HFA  made  from  its  own  funds  and 
not  from  project  income  for: 

(1)  Taxes,  special  assessments,  and 
water  bills  that  are  liens  before  the 
Mortage;  and 

(2)  Fire  and  hazard  insu^ce  on  the  , 
property. 

(b)  A  reasonable  amoimt  of 
acquisition  costs  actually  paid  by  the 
HFA.  These  costs  may  not  include  loss 
.or  damage  resulting  horn  the  invalidity 
or  unenforceability  of  the  Mortgage  lien 
or  the  unmarketability  of  the 
Mort^gor’s  title. 

(c)  Reasonable  payments  that  the  HFA 
made  from  its  own  funds  and  not  from 
project  income  for: 

(1)  Preservation,  operation  and 
maintenance  of  the  property; 

(2)  Repairs  necessary  to  meet  the 
reouirements  of  local  laws;  and 

13)  Expenses  in  connection  with  the 
sale  ofproperty. 

(d)  Tne  amount  of  HFA  Debenture 
interest  paid  by  the  HFA  to  HUD. 

§  266.650  Hems  deducted  from  total  loss. 

In  computing  insurance  benefits,  the 
following  items  are  deducted  from  the 
amounts  described  in  §  266.646(a)  and 

(b): 

(a)  All  amounts  received  by  the  HFA 
on  account  of  the  mortgage  after  the  date 
of  default; 

(b)  All  cash,  and/or  funds  related  to 
the  mortgaged  property,  including 
deposits  and  escrows  made  for  the 
account  of  the  mortgagor  that  the  HFA 
holds  (or  to  which  it  is  entitled); 

(c)  The  amount  of  any  undrawn 
balance  imder  a  letter  of  credit  that  the 
HFA  accepted  in  lieu  of  a  cash  deposit 
for  an  escrow  agreement; 

(d)  Any  net  income  from  the 
mortgaged  property/project  that  the 
HFA  received  after  the  date  of  defovilt. 

(e)  The  proceeds  from  the  sale  of  the 
project  or  the  appraised  value  of  the 
project  as  provided  in  §  266.642  as 
follows: 


(1)  If  the  HFA  disposes  of  the  project 
through  a  negotiated  sale,  the  amoimt 
deducted  shall  be  the  higher  of  the  sales 
price  or  the  appraised  value. 

(2)  If  the  HFA  disposes  of  the  project 
through  a  competitive  bid  procedure 
approved  by  the  Commissioner,  the 
amoimt  deducted  shall  be  the  sales 
price,  even  if  it  is  lower  than  the 
appraised  value. 

(3)  If  the  HFA  has  not  disposed  of  the 
project  within  5  years  from  the  date  of 
issuance  of  the  HFA  Debentures  (unless 
an  extension  has  been  granted  pursuant 
to  §  266.638),  the  amount  deducted  shall 
be  the  appraised  value. 

(f)  Any  and  all  claims  that  the  HFA 
has  acquired  in  connection  with  the 
acquisition  and  sale  of  the  property. 
Claims  include  but  are  not  limited  to 
returned  premiums  from  canceled 
insurance  policies,  interest  on 
investments  of  reserve  for  replacement 
funds,  tax  refunds,  refunds  of  deposits 
left  with  utility  companies,  and 
amounts  received  as  proceeds  of  a 
receivership. 

(g)  The  amount  of  daily  HFA 
Debenture  interest  accrued  but  not  paid 
from  the  anniversary  date  of  the  last 
HFA  Debenture  interest  payment  to  the 
date  of  final  settlement. 

1 266.652  Determining  share  of  loss. 

The  total  loss  computed  in  §  266.646 
shall  be  shared  by  HUD  and  the  HFA  in 
accordance  with  their  respective 
percentage  of  risk  as  specified  in  the 
note  and  the  addendum  to  the  Risk^ 
Sharing  Agreement  between  HUD  and 
the  HFA. 

§  266.654  Final  claim  settisment  and  HFA 
Debenture  redemption. 

(a)  Final  claim  payment.  If  the  initial 
claim  amount,  as  determined  under 
§  266.628(a)(1),  is  less  than  HUD’s  share 
of  the  loss,  HUD  shall  make  a  final 
claim  payment  to  the  HFA  that  is  equal 
to  the  difrerence  between  HUD’s  share 
of  the ^ss  and  the  initial  claim  amount 
and  sMll  return  the  HFA  Debenture  to 
the  HFA  for  cancellation. 


(b)  HFA  reimbursement  payment.  If 
the  initial  claim  amount,  as  determined 
under  §  266.628(a)(1),  is  more  than 
HUD’s  share  of  the  loss,  the  HFA  shall, 
within  30  days  of  notification  by  HUD 
of  the  amount  due,  remit  to  HUD  an 
amount  that  is  equal  to  the  difierence 
between  the  initial  claim  amoimt  and 
HUD’s  share  of  the  loss.  The  funds  must 
be  remitted  in  a  manner  prescribed  in 
the  Commissioner’s  administrative 
procedures.  The  HFA  Debenture  will  be 
considered  redeemed  upon  receipt  of 
the  cash  payment.  A  5  percent  penalty 
will  be  charged  and  interest  at  the 
debenture  rate  will  begin  to  accrue  if  the 
cash  payment  is  not^received  within  the 
prescribed  period,  v'*  K 

(c)  Losses.  Losses  sustained  as  a 
consequence  of  the  (sole)  negligence  of 
an  HFA  (e.g.,  failure  to  acquire  adequate 
hazard  insurance  where  such  insurance 
is  available)  shall  be  the  sole  obligation 
of  the  HFA,  notwithstanding  the  risk 
apportionment  otherwise  agreed  to  by 

*  HUD  and  the  HFA. 

(d)  Supplemental  claim.  Any 
supplemental  claim  must  be  filed 
within  one  year  finm  date  of  final  claim 
settlement.  - 

§266.656  Recovery  of  costs  after  final 
claim  settlement. 

If,  after  final  claim  settlement,  the 
HFA  recovers  additional  sums  as  the 
result  of  the  sale  of  the  project  or 
otherwise,  the  total  amount  of  such 
recovery  shall  be  shared  by  HUD  and 
the  HFA  in  accordance  with  the 
prescribed  percentage  of  shared  risk. 

§266.658  Program  monitoring  and  <- 
compliance. 

HUD  will  monitor  the  performance  of 
the  HFA  for  compliance  with  the 
provisions  of  this  subpart. 

Dated:  November  24, 1993. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing— Federal 
Housing  Commissioner. 

[FR  Doc.  93-29503  Filed  12-2-93;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

[Docket  No.  N~93-3675;  FR-352»-N-01] 

Invitation  for  Appiications  for  Approval 
to  Participate  in  Housing  Finance 
Agency  Risk-Sharing  Program  for 
Insured  Multifamily  Housing 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice  of  invitation  for 
applications. 

SUMMARY:  This  Notice  invites  qualified 
Housing  Finance  Agencies  (HFAs)  to 
participate  in  the  pilot  program 
authorized  under  section  542(c)  of  the 
Housing  and  Community  Development 
Act  of  1992.  Section  542(c)  authorizes 
the  Secretary  to  enter  into  HUD 
mortgage  insurance  commitments 
processed  by  State  and  local  HFAs  for 
up  to  a  total  of  30,000  multifamily  units 
for  Fiscal  Years  1993, 1994,  and  1995. 

(An  interim  rule  implementing  section 
542(c)  is  being  published  elsewhere  in 
today’s  Federal  Register.) 

EFFECTIVE  DATE:  Applications  deadline 
is  February  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  A.  Franklin,  Director,  Policies 
and  Procedures  Division,  Office  of 
Insured  Multifamily  Housing 
Development,  room  6142,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  St.  SW., 
Washington,  DC  20410.  Telephone: 

(202)  708-2556;  TDD:  (202)  708-4594. 
(These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 
Introduction 

In  today’s  Federal  Register,  the 
Department  is  publishing  an  interim 
rule  (24  CFR  part  266)  implementing 
section  542(c)  of  the  Housing  and 
Community  Development  Act  of  1992 
authorizing  a  multifamily  mortgage 
insurance  risk-sheuing  pilot  program. 

The  purpose  of  the  program  is  to 
demonstrate  the  effectiveness  of 
providing  new  forms  of  Federal  credit 
enhancement  for  the  development  of 
affordable  multifeunily  housing  by  State 
and  local  HFAs. 

This  Notice  invites  qualified  State  and 
local  HFAs  to  submit  applications  for 
approval  to  participate.  There  are  30,000 
multifamily  \mits  available  to  be 
insured  through  this  pilot  program 
through  fiscal  year  1995. 


Program  Summary 

Qualified  HFAs,  approved  to 
participate  in  the  program,  will 
originate,  underwrite,  and  close  loans 
for  HUD  multifamily  mortgage 
insurance  for  projects  requiring  new 
construction  and  substantial 
rehabilitation  as  well  as  certain 
acquisitions  and  refinancings.  Upon 
presentation  of  appropriate 
certifications,  HUD  will  endorse  such 
loans  for  full  mortgage  insurance.  HFAs 
will  be  responsible  for  the  full  range  of 
loan  management,  servicing,  and 
property  disposition  activities. 

Through  a  Risk  Sharing  Agreement, 
HFAs  may  contract  to  assume  fi’om  10 
to  90  percent  of  the  risk  on  each  loan 
they  underwrite.  In  turn,  HUD  will 
commit  to  pay  100  percent  of  the 
outstanding  principal  mortgage  balance 
upon  default  of  the  loans  and  filing  of 
a  claim.  The  loss,  if  any,  will  be 
determined  at  a  later  date,  and  HUD  and 
the  HFA  v»dll  share  suchToss  in 
accordance  with  the  amount  of  risk 
assumed  by  each  under  the  Risk  Sharing 
Agreement.  HFAs  assuming  less  than  50 
percent  of  the  risk  on  loans  must  have 
their  vmderwriting  standards  and  loan 
terms  and  conditions  approved  by  HUD. 
HFAs  assuming  50  percent  or  more  of 
the  risk  may  use  their  own  underwriting 
standards  and  loan  terms  and 
conditions  without  further  approval 
from  HUD. 

This  document  contains  information 
on:  (1)  The  number  of  units  to  be 
allocated  rmder  the  program;  (2) 
application  requirements;  (3)  the 
application  process;  (4)  the  (leadline 
and  place  for  application  submission; 

(5)  acceptability  standards;  (6)  the  Risk 
Sharing  Agreement;  and  (7)  the 
allocation  process.  - , 

Application  Requirements  and  Process 

The  interim  rule  sets  forth  standards 
for  qualified  HFAs  at  24  CFR  266.100. 

A  qualified  HFA  may  submit  an 
application  to  participate  in  the  pilot 
program  under  §  266.105  of  the  rule. 
HUD  will  review  the  application  to 
determine  if  the  applicant  meets  all 
requirements  of  the  rule  and 
demonstrates  the  abiUty  to  underwrite, 
originate,  process,  close,  service, 
manage,  and  dispose  of  multifamily 
loans  in  a  prudent  manner. 

While  an  HFA  may  contract  with 
outside  sources  for  technical  services, 
e.g.,  architectural/engineering,  cost, 
mortgage  credit  and  appraisal  services, 
and  loan  servicing,  the  application  must 
demonstrate  that  the  HFA  has  the 
internal  staff  capacity  to  review  and 
evaluate  the  work  product  of  the 
contractors,  to  make  the  imderwriting 


conclusions,  and  to  adequately  oversee 
the  HFA’s  loan  portfolio.  HUD  further 
expects  that  such  expertise  will  have 
been  in  place  for  a  period  of  time 
sufficient  for  the  HFA  to  have  an 
established  track  record  in  its  ability  to 
perform  multifamily  loan  processing, 
loan  management  (including  workouts), 
and  property  disposition. 

Section  266.105(b)(10)(iii)  of  the  rule 
requires  that  HFAs  that  do  not  have  a 
top-tier  rating  or  have  not  received  an 
overall  rating  of  “A”  on  their  general 
obligation  bonds  must  submit  additional 
materials  as  evidence  of  their  ovef^ll 
capability.  Such  HFAs  must  complete  ' 
the  Housing  Finance  Agency 
Questionnaire  (Attachment  “A”)  and 
submit  it  with  their  application.  In 
reviewing  the  responses  to  the 
Questionnaire,  HUD  will  assess  the 
strength  of  the  HFA  based  on  the 
Acceptability  Standards  listed  below. 

All  applications  must  include  the 
name,  title,  and  telephone  number  of 
the  person  most  familiar  with  the 
material  contained  therein  for 
contacting  for  clarification  and  further 
information.  If  HUD  requires  additional 
data  firom  an  HFA,  the  HFA  will  have 
five  business  days  from  the  date 
notification  is  received  by  the  HFA  to 
submit  such  data  to  the  appropriate 
HUD  official.  (If  notification  is  by  mail, 
an  HFA  will  be  presumed  to  receive 
notification  five  business  days  fi:om  the 
date  of  such  notification.)  HUD  will 
notify  applicants  of  approval  or 
disapproval  within  60  days  of  the 
dea(lline  for  receipt  of  applications. 

Prior  to  approval,  certain  HFAs  must 
establish  a  specifically  identified 
dedicated  account  (see  Attachment  “B”) 
consisting  entirely  of  liquid  assets  (i.e., 
cash  or  cash  equivalents  or  readily 
marketable  securities)  in  a  financial 
institution  acceptable  to  HUD.  Such  an 
institution  has  assets  of  not  less  than 
$100,000,000;  is  organized  under  the 
laws  of  the  United  States  or  a  State 
thereof;  and  is  regulated  and  examined 
by  the  Comptroller  of  the  Currency, 
Federal  Deposit  Insurance  Corporation 
or  the  Federal  Reserve  Board,  has  a 
long-term  bank  deposit  rating  of  “A-1” 
or  better  by  Moody’s  Investors  Service 
or  “A+”  rating  by  Standard  and  Poor’s. 
Reserve  requirements  are  set  forth  in 
§  266.110  of  the  regulations. 

When  the  HFA  is  determined  by  HUD 
to  be  qualified  to  participate  in  the 
program,  the  Department  will  forward 
•  the  Risk  Sharing  Agreement  to  the  HFA 
for  signature.  The  HFA  must  return  the 
executed  document,  along  with 
evidehce  that  the  dedicated  reserve 
accoimt  has  been  established  (where 
appropriate).  After  receipt  of  the 
documents,  HUD  will  return  a  copy  of 
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the  Risk  Sharing  Agreement  executed  on 
behalf  of  the  Department  and  notify  the 
HFA  that  it  may  begin  using  its  unit 
allocation. 

Acceptability  Standards 

HUD  will  review  the  applications  of 
HFAs  that  do  not  have  a  top-tier  rating 
or  have  not  received  an  overall  rating  of 
*‘A*’  on  their  general  obligation  bonds  in 
aceordance  with  the  following 
standards: 

1.  Demonstrated  capability  to  carry 
out  program  responsioilities,  includhrtg 
continuity  of  management,  staff 
qualifications  and  experience  and  the 
HFA’s  established  track  record  of 
performing  muhifamily  loan  processing, 
servicing,  loan  management  (including 
capabihty  to  enforce  regulatory 
agreements  and  to  perform  woriiouts), 
and  property  disposition  for  the  types  of 
loans  eligible  under  the  program. 

2.  Adequacy  of  the  HFA’s 
administrative  capabilities,  including 
quality  controls  to  ensure  sound 
underwriting  and  loan  management. 

3.  Soxmdness  of  the  HFA’s 
multifamily  portfolio,  including  default 
experience. 

4.  Strength  of  the  relationship 
between  the  HFA  and  the  State  or  local 
government. 

5.  The  HFA’s  fiscal  sovmdness, 
including  amounts  and  sources  of 
revenues  for  housing  activities  and  its 
investment  policies  for  fund  balances  (if 
any),  how  it  proposes  to  meet  any 
monetary  obligations  required  under  the 
program,  and  the  adequacy  of  funding  to 
commit  to  the  levjal  requested  in  the 
application. 

Risk  Sharing  Agreement 

Upon  notification  of  approval,  each 
HFA  will  enter  into  a  Risk  Sharing 
Agreement  similar  to  that  shown  in 
Attachment  "C”  which  will  allocate  the 
number  of  units  and  the  insuring 
authority  and  credit  subsidy  available  to 
the  HFA  in  accordance  with  the  unit 
allocation  formula.  The  Agreement  will 
also  set  forth  other  obligations  of  the 
HFA.  No  HFA  will  be  authorized  to 
process  loans  for  mortgage  insurance 
until  it  has  received  HUD-approved 
mortgagee  status,  been  approved  under 
the  Risk  Sharing  pilot  program,  and  has 
executed  a  Risk  Sharing  Agreement  and, 
where  required,  provide  evidence  to  the 
Department  that  it  has  established  a 
dedicated  reserve  account.  (An  HFA 
must  apply  to  be  a  HUD-approved 
mortgagee  no  later  than  at  the  time  it 
submits  an  application  for  approval 
under  the  pilot  program.) 


Allocatum  Process 

Annual  allocation.  A  portion  (up  to  % 
or  20,000  units)  of  the  total  insuring 
authority  for  the  30,000  units  available 
under  the'pilot  program  will  be  reserved 
from  HUD’s  maximum  insuring 
authority  for  this  program  at  the 
beginning  of  Fisc^  Year  1994.  The 
corresponding  credit  subsidy  will  be 
reserved  in  an  amovmt  sufficient  to 
cover  the  maximum'risk'HUD  could 
assxune  in  the  event  of  loss,  i.e.,  90 
percent.  Upon  endorsement  of  each 
mortgage,  the  credit  subsidy  will  be 
reduced  in  accordance  with  the  actual 
amount  of  the  risk  HUD  asstimes.  The 
imallocated  balance  (10,000  units)  and 
any  unused  instiring  authority  with  the 
appropriate  credit  subsidy  will  be 
reserved  at  the  beginning  of  Fiscal  Year 
1995. 

Minimum  allocation.  A  minimum  of 
100  imits  will  be  allocated  to  eadi  HFA. 
Requests  for  less  than  the  minimum  will 
not  be  considered  for  this  pilot.  An  HFA 
that  cannot  demonstrate  the  capacity  to 
use  100  units  during  the  pilot  will  not 
be  approved. 

State-wide  unit  cap.  A  rmit  cap  will 
be  established  for  each  State  represented 
by  an  approved  State  or  local  HFA 
based  on  po^lation. 

Set-oside.  Each  approved  HFA  will  be 
given  a  set-aside  using  the  system 
defined  below.  Each  HFA’s  initial 
allocation  will  only  be  a  portion  of  its 
total  set-aside  in  excess  of  the  minimum 
allocatitm.  The  remainder  will  be  held 
back  until  the  Commissioner  has 
reviewed  the  HFA’s  use  of  this 
allocation.  Such  review  will  determine 
«  the  amormt  of  additional  imits  to  be 
allocated  from  the  set-aside  (or  from  the 
10,000  imallocated  units  for  Fiscal  Year 
1995),  if  any.  Where  HUD  determines 
that  an  HFA  will  not  use  the  full 
amount  of  its  set-aside,  the  units  Mrill  be 
allocated  to  other  HFAs. 

Allocation  system.  (1)  Each  approved 
HFA  will  be  allocated  a  minimum  of 
100  units. 

(2).A»State-wide  unit  cap  will  be 
established  for  each  State  represented 
by  an  approved  State  or  locm  HFA.  ’The 
initial  State-wide  unit  cap  will  be  based 
on  the  number  of  units  remaining  after 
deducting  firom  the  20,000  units  the 
minimum  allocations  for  all  approved 
HFAs.  Each  State’s  cap  will  be  a  portion 
of  this  remainder,  bas^  on  the  ratio  of 
the  total  population  in  the  State  to  the 
total  population  of  all  States  in  which 
approved  HFAs  are  located. 

l3)  State  HFA  set-asides  will  be  the 
minimum  allocation  plus  the  lesser  of: 

(i)  The  number  of  units  requested  by 
the  State  HFA  in  its  application;  or 

(ii)  The  number  of  units  remaining 
finm  the  State-wide  set-aside  after 


deducing  the  set-aside(s)  of  any 
participating  locxd  HFAs  within  the 
State’s  boundaries. 

(4)  Lo(»l  HFA  set-asides  will  be  the 
minimum  allocation  plus  the  lessor  of: 

(i)  The  number  of  units  requested  by 
the  HFA  in  its  applrcation;  or 

(ii)  The  portion  of  the  State-wide  unit 
cap  represented  by  the  ratio  of  the 
population  in  the  jurisdiction  of  the 
loc^  HFA  to  the  total  population  of  the 
State  in  which  the  local  HFA  is  located. 

(5)  Any  units  not  allocated  will  be 
retained  by  the  Commissioner  for  future 
allocation. 

(6)  The  remaining^  10,000  units  and 
any  unallocated  unif^will  be  allocated 
during  Fiscal  Yeat  1995. 

Each  allocation  will  be  reserved  in  a 
Risk  Sharing  Agreement  (and 
amendments  thereto)  executed  by  the 
HFA  and  HUD.  The  Agreement  will 
specify  the  number  of  units,  insuring 
authority,  and  credit  subsidy  allcx^ated 
to  the  HFA. 

Application  Deadline 

The  deadline  for  receipt  of 
applications  for  participation  in  the 
pilot  program  authorize  under  24  CFR 
part  266  is  4:00  pm.  Eastern  Time  on 
February  1, 1994.  Applications  received 
after  that  date  and  time  will  not  be 
accepted,  and  will  be  returned  to  the 
sender.  Applications  sent  by  FAX  are 
NOT  acceptable.  Draft  handbook 
instrucrions  ivill  be  available  for  HUD 
Field  Offices  and  HFAs.  Qualified 
agencies  may  call  Jessica  Franklin  at 
202-708-2556  far  a  copy.  This  is  not  a 
toll  fine  number. 

Review  of  Applications 

Qualified  HFAs  are  encouraged  to 
submit  applications  prior  to  the  end  of 
the  60-day  period,  as  applications  will 
be  reviewed  and  approved  as  they  are 
received.  Once  the  regulation  is 
effective  and  an  HFA  is  approved,  the 
HFA  may  immediately  use  its  100-unit 
minimum  allocation.  Further  allocations 
by  the  formula  described  herein  mil  be 
niade  only  after  approval  decisions  have 
been  made  for  all  applications  received 
by  the  deadline. 

Address  for  Application  Submission 

Applications  for  participation  in  the 
pilot  program  authorized  under  24  CFR 
part  266  must  be  identified  on  the 
envelope  or  wrapper  and  submitted  as 
follows:  Director,  Office  of  Insured 
Multifamily  Housing  Development, 
Application  for  Housing  Finance 
Agency  Pilot  Program,  U.S.  Department 
of  Housing  and  Urban  Development, 

451  Seventh  Street,  SW.,  room  6142, 
Washington,  DC  20410. 
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'Applicants  must  submit  an  original 
and  three  copies  (a  FAX  copy  of  the 
appUcation^  NOT  acceptable)  of  the 
application  to  the  above  address  on  or 
before  4:00  pm.  Eastern  Time,  on 
February  1, 1994. 

AppUcations  for  approval  as  a  HUD- 
Approved  Mortgagee  must  be  identified 
on  the  envelope  or  wrapper  and  be 
submitted  on  or  before  4  p.m..  Eastern 
Time  on  February  1, 1994  to  the 
following  address:  Director,  Office  of 
Lender  Activities  and  Land  Sales 
Registration,  Application  for  Housing 
Finance  Agency  Pilot  Program,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
room  9146,  Washington,  DC  20410. 

Application  Fee 

All  applicants  must  submit  their 
application  fee  through  FEDWIRE.  The 
Federal  Deposit  System  offers 
individual  and  corporate  remitters  the 
abiUty  to  move  funds  electronically 
from  their  bank  account  to  the  U.S. 
Treasury.  The  remitter  identifies  the 
payment  and  the  Department  of  Housing 
and  Urban  Development  as  the 
government  agency  to  be  credited  on  the 
funds  transfer  message.  Instructions  for 
the  applicant’s  bank  to  follow  for 
transferring  funds  by  FEDWIRE  are 
contained  in  Attachment  “D”. 

Other  Matters 

Paperwork  Reduction  Act.  The 
information  collection  requirements 
contained  in  this  Notice  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520).  No  person  may  be  subjected  to  a 
penalty  for  failure  to  comply  with  these 
information  collection  requirements 
until  they  have  been  approved  and 
assigned  an  0MB  control  number.  The 
0MB  control  number,  when  assigned, 
will  be  annoimced  by  separate  notice  in 
the  Federal  Register.  Information  on  the 
estimated  public  reporting  burden  is 
provided  in  the  prean^hle  of  the  interim 
rule  implementing  this  program  (24  CFR 
part  266)  published  elsewhere  in  today’s 
Federal  Register. 

Environment,  Federalism.  Family. 
Findings  with  regard  to  the  National 
Environmental  Policy  Act,  Executive 
Order  12612  (Federalism),  and 
Executive  Order  12606  flhe  Family) 
have  been  made  under  the  interim  rule 
for  this  program  (24  CFR  part  266), 
published  elsewhere  in  today’s  F^eral 
Register. 

Accountability  in  the  Provision  of 
HUD  Assistance.  On  March  14, 1991  (56 
FR 11032),  HUD  published  a  final  rule 
to  implement  section  102  of  the 
Department  of  Housing  and  Urban 


Development  Reform  Act  of  1989  (HUD 
Reform  Act).  The  final  rule  is  codified 
at  24  CFR  part  12.  Section  102  contains 
a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountabiUty  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  (Part  12  defines 
“assistance”  as  including  insurance  of  a 
loan  or  mortgage.)  On  January  16, 1992, 
HUD  published,  at  57  FR  1942, 
additional  information  that  gave  the 
public  (including  applicants  for,  and 
recipients  of,  HUD  assistance)  further 
information  on  the  implementation  of 
section  102.  The  provisions  of  part  12, 
subpart  C,  are  applicable  to  assistance 
awarded  under  this  Notice.  HUD  will 
make  available  to  the  public  for  five 
years  any  applicant  disclosure  reports 
submitted  in  connection  with  this 
Notice.  Update  reports  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  generally  less  than  three  years. 

All  reports — both  applicmit  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD’s  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  subpart  C,  and 
the  notice  pubUshed  in  the  F^eral 
Register  on  January  16, 1992  (57  FR 
1942),  for  further  information  on  these 
disclosiire  requirements.) 

Prohibition  against  Lobbying 
Activities.  The  use  of  assistance  under 
this  Notice  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 

1352)  (the  “Byrd  Amendment”)  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  Federal  contracts,  grants,  or  loans  - , 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  'The  prohibition  also 
covers  the  awarding  of  contracts,,giants, 
cooperative  agreements,  or  loans  imless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying:  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  fwds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

Prohibition  against  Lobbying  of  HUD 
Personnel.  Section  13  of  the  Department 
of  Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD’s  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 


are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  imits  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance.  Section  13  was 
implemented  by  final  rule  published  in 
the  Federal  Register  on  May  17, 1991 
(56  FR  29912),  and  is  codified  at  24  CFR 
part  86.  If  readers  are  involved  in  any 
efforts  to  influence  ihe  Department  in 
these  ways,  they  are  iirged  to  read  the 
final  rule,  particularly  the  examples 
contained  in  Appendix  A  of  the  rule. 

Dated:  November  24, 1993. 

Nicolas  P.  Retsinas, 

Assistant,  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Attachment  “A"  Housing  Finance 
Agency  Questionnaire  Section  542(c) 

Responses  to  this  questioimaire  fulfill 
the  documentation  requirements 
pursuant  to  24  CFR  266.10  (d)(4)(iii).  All 
HFAs  seeking  approval  to  participate  in 
the  Housing  Finance  Agency  Risk- 
Sharing  pilot  program  who  do  not  have 
“top-tier”  designation  or  an  overall 
rating  of  “A”  on  their  general  obligation 
bonds  from  one  of  the  nationally 
recognized  rating  agencies  must 
complete  this  questionnaire. 

The  questionnaire  addresses  7 
different  aspects  of  the  HFA  and  are 
consistent  with  conditions  set  forth  in 
section  542(d)(2)  of  the  Housing  and 
Commimity  Development  Act  of  1992. 
Applicants  should  be  careful  to  craft 
responses  so  that  they  clearly  address 
the  issues  and  the  Acceptability 
Standards  set  forth  in  the  body  of  this 
Notice.  Responses  should  represent  a 
summary  of  the  detailed  information 
that  may  be  found  in  the  HFA’s 
operating,  administrative  and  quality 
control  manuals.  In  order  to  ensure  that 
the  Department  can  expeditiously 
review  and  approve  applications.  All 
Narrative  Responses  are  limited  to  15 
pages.  Responses  to  questions  related  to 
the  portfolio  (item  H)  may  be  presented 
in  tabular  form,  where  appropriate,  and 
attached  as  exhibits  to  the  10  page 
narrative  responses.  'The  Department 
encourages  HFAs  to  prepare  responses 
in  a  manner  similar  to  that  whic^  might 
be  used  for  the  HFAs  Annual  Reports 
and  reports  to  the  Board  of  Directors. 
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I.  Organizational  History 

Describe  the  history  and 
organizational  hackgroimd  of  the 
Housing  Finance  Agency  (HFA). 

Indicate  how  long  it  has  been  in 
existence,  what  is  the  HFA’s  mission, 
when  it  began  to  finance  multifamily 
loans,  the  legal  basis  for  issuing  bonds 
and/or  tax  credits,  and  an  overall 
description  of  its  multifamily  lending 
activities. 

Describe  the  HFA’s  relationship  to  the 
state  or  local  government,  as 
appropriate.  Describe  state  or  local 
government  interaction  with  the  HFA  to 
address  housing  needs;  the  department 
or  division  of  the  state  or  local 
government  to  which  the  HFA  reports. 
State  whether  or  not  state  or  local 
government  officials  serve  on  the  HFA’s 
board  of  directors  and  describe,  if  any, 
the  role  state  or  local  officials  play  in 
the  HFA’s  program  operations. 

Discuss  any  state  or  local 
appropriations  for  the  past  5  years  and 
any  anticipated  appropriations  over  the 
next  3  years  to  support  the  HFA’s 
housing  goals.  Describe  how  the  HFA’s 
budget  is  developed  and  approved  and 
any  state  or  local  approval  required  to 
issue  bonds  or  otherwise  allocate  HFA 
resources  to  projects  or  housing 
programs. 

Identify  any  problems  the  HFA  or  any 
of  its  in-house  staff  or  contract 
employees  may  have  experienced  in 
previous  HUD  programs  emd  the  types 
of  functions  performed.  Indicate  how 
the  HFA  will  prevent  recurrence  of  such 
problems. 

II.  Portfolio  Information 

Indicate  how  many  multifamily  loans 
have  been  financed  within  the  past  10 
years  (1982  through  1992),  by  year. 
Include  the  number  and  type  of  projects 
(family  assisted  living,  cooperative,  etc.) 
and  units  in  each,  type  of  loan  (first 
mortgage,  second,  gap  loan,  credit 
support,  new  construction, 
rehabilitation,  refinancing  with  or 
without  repairs,  etc.)  and  original 
mortgage  amounts,  outstanding 
principal  balances,  status  (current, 
default,  foreclosed,  workouts)  and 
location  (urban/suburban/rural). 

If  the  HFA  has  processed  fewer  than 
25  multifamily  loans  in  the  past  5  years, 
indicate  how  many  loan  applications 
the  HFA  received  that  were  not 
approved,  the  reasons  Aey  were 
rejected  (include  information  about  type 
of  project,  project  size,  mortgage 
amounts  and  locations  proposed). 

For  the  multifamily  loans  cxirrently  in 
the  HFA’s  portfolio,  indicate  how  many 
are  HFA  owned,  owned  by  other  public 
agencies,  non-profit  organizations. 


privately  owned  and  other  ownership 
types. 

Describe  the  types  of  residents  served 
in  your  projects  (family,  elderly,  etc.). 
Indicate  the  median  income  within  the 
HFA’s  operating  jurisdiction,  the 
percent  of  units  occupied  with  incomes 
below  80%  and  50%  of  that  median  and 
what  is  the  average  size  of  families 
served  in  projects  not  targeted  to  the 
elderly. 

m.  Staff  Capacity 

Identify  the  skills  (general  background 
and  years  of  experience  in  that  skill  and 
with  the  HFA)  (Do  not  attach  resumes.) 
of  persoimel  currently  employed  by  the 
HFA  who  will  have  key  responsibilities 
under  the  pilot  program.  Include  in- 
house  loan  processing,  loan 
management  and  technical  staff  (e.g., 
architects,  engineers,  construction 
inspectors,  cost  analysts,  mortgage 
credit  analysts,  appraisers,  market 
analysts,  loan  management,  servicing 
and  property  disposition  personnel), 
technical  review  personnel,  the 
person(s)  responsible  for  making  overall 
underwriting  decisions  (the  chief 
imderwriter)  and  the  person  responsible 
for  overall  loan  management,  servicing 
and  disposition,  including  workouts. 

Indicate  how  long  has  this  staff 
capacity  has  existed  in  the  HFA  and  the 
amount  of  attrition  and  turnover  during 
the  past  two  years,  especially  any 
turnover  in  key  management  positions. 

Identify  any  loan  processing  or 
management  functions  performed  by 
contract  personnel,  HFA  qualification 
requirements  for  such  personnel, 
procedures  followed  by  the  HFA  for 
monitoring  performance  of,  and  for 
reviewing  and  evaluating  work  products 
of,  contract  personnel,  and  the 
experience  of  the  HFA  personnel 
responsible  for  the  monitoring,  review 
and  evaluation  of  contract  services. 

Describe  the  counsel  on  staff  or 
retained  by  the  HFA  that  are 
experienced  in  real  estate  transactions, 
baqJtruptcy,  litigation  and  foreclosiue  to 
conduct  mortgage  loan  closings,  assist 
in  the  preparation  of  endorsement 
packages,  and  provide  legal  services  in 
dealing  with  underwriting  and  servicing 
matters  requiring  legal  advice  or  action. 

IV.  Technical  Capacity 

A.  Architect.  Engineering  and  Cost 

Describe  the  A&E  and  Cost  services 
the  HFA  provides  in  the  development  of 
plans  and  specifications  and  the  role  it 
plays  in  reviewing  the  final  plans  and 
specifications  submitted  for  the  project. 
Describe  the  depth  of  review  (i.e.,  does 
the  HFA  tend  to  accept  documents  or 
reject  them  imtil  satisfied). 


Describe  any  construction/repair 
inspection  procedures  and  requirements 
for  project  completion  and  guarantee/ 
warrantee/latent  defect  inspections.  For 
loans  involving  construction  advances, 
describe  the  process  and  criteria  for 
releasing  advances. 

If  any  architectural,  engineering  or 
cost  functions  are  contracted  out, 
describe  the  qualification  and 
experience  requirements  for  contractors 
in  each  skill. 

Describe  the  controls  in  place  to 
assure  quality  work  performance  and 
products  whether  performed  by  in- 
house  staff  or  contractors. 

B.  Valuation  , 

Describe  the  qu’afifications  of  the 
HFA’s  appraisers  and  their  experience 
in  preparing  appraisals  for  multifamily 
housing.  Provide  the  qualifications  of 
the  individual  responsible  for  reviewing 
those  appraisals  and  his/her  authority  to 
make  changes  in  the  appraisal 
documents  and/or  conclusions. 

If  any  appraisal  functions  are 
contracted  out,  describe  the 
qualification  and  experience 
requirements  for  contract  appraisers  and 
the  HFA  controls  in  place  to  assure 
quahty  work  performance  and  products. 

Describe  the  controls  in  place  to 
assure  that  all  appraisers,  in-house  or 
contract,  meet  program  certification  and 
licensing  requirements  and  that  all 
appraisals  will  be  completed  pursuant 
to  the  Uniform  Standards  of 
Professional  Appraisal  Practice. 

C.  Market  Analysis 

Describe  the  HFA’s  practice  for 
assuring  that  a  market  exists  for  the 
proposed  project.  State  whether  the 
HFA  conducts  its  own  market  analyses 
or  relies  upon  studies  submitted  by  the 
developer/sponsor.  Describe  who 
(position)  reviews  the  studies,  whether 
prepared  inside  of  or  outside  of  the 
HFA,  the  qualifications  of  that 
individual  and  state  whether  market 
findings  of  principal  analyst  can  be 
modified  or  overridden  and  by  whom. 

D.  Mortgage  Credit 

Describe  the  backgro\md, 
qualification  and  experience  in  banking, 
accoimting,  financing  or  commercial 
lending  of  the  individual  responsible  for 
the  financial  analysis  portion  of  loan 
processing.  Describe  how  the  credit/ 
financial  analysis  will  be  integrated 
with  the  overdl  imderwriting  analysis 
and  whether,  and/or  under  what 
conditions,  the  analyst’s 
recommendations  or  findings  may  be 
modified. 

State  whether  HFA  conducts  its  own 
mortgage  credit  analyses  or  uses 
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confU^rtors  and  the  HFA’s  cimhols  to 
ensure  quality  performance.  Describe 
whether  or  net  the  conclusions  can  be 
modified  or  overridden  and  by  whom. 

V.  OperatBig  Procedures 

Provide  a  flow  chart  indicating  how 
project-related  decisions  «re  made 
within  the  HFA.  Include  the  following 
elements  and  a  brief  description  of  the 
HFA’s  operating  procedures  for  each: 
the  HFA’s  loan  origination,  processing, 
market  analysis,  underwriting,  loan 
approval,  closing,  cost  certification, 
construction  administration,  lotin 
management,  and  loan  servicing  and 
property  disposition  functions.  Indicate 
who  (position)  is  responsible  for  what 
functions  and  when  those  functions  are 
performed.  Describe  the  HFA’s  internal 
controls  to  assure  compliance  vrith  HFA 
procedures. 

A.  Cost  Certification 

Describe  the  HFA’s  cost  certification 
process  and  its  controls  to  assure  die 
absence  of  fraud  and  misrepresentation. 
Describe  how  the  HFA  will  assure  that 
costs  are  legitimate  and  that  all  project 
improvements  are  in  place  prior  to 
accepting  the  certification.  Indicate  how 
the  cost  certification  process  addresses 
mortgage  excesses  and  if  there  are 
mandatory  mortgage  prepayments. 

B.  Loan  Approval 

If  loans  are  approved  by  a  loan 
committee  or  similar  body  (including 
the  board  of  directors),  state  whether  the 
committee  can  override 
recommendations  of  the  chief 
underwriter.  If  so,  describe  under  what 
circumstances  and  what  documentation 
is  required  to  support  the  override. 
Describe  the  composition  of  the 
committee. 

If  there  is  a  loan  amount  below  which 
loans  are  not  referred  to  committee  or 
other  circumstances  imder  which  loans 
are  not  so  referred,  describe  the 
circumstances  and  describe  that 
approval  process. 

If  loans  are  normally  not  referred  to  a 
committee,  indicate  who  has  the 
approval  authority  and  his/her  position/ 
role/function  wit^  the  HFA. 

If  loans  are  subject  to  review  and/or 
approval  by  an  entity  outside  of  the 
HFA,  describe  sudi  circumstance  and 
the  review/approval  process. 

C.  Loan  Servicipg 

Describe  the  HFA’s  overall  loan 
servicing  system  including  its  ability  to 
track  loans  iud^idually,  eny  delinquent 
loan  senicing  system,  proo^ures  to 
physically  insp^  and  evaluate 
mortgaged  propwties,  to  contre^  and 
monitor  borrower  bankruptcy 


proceedings,  claims  filing  procedures, 
and  foreclosvire  monitoring.  Describe 
how  the  HFA  will  enforce  the  -^gulatory 
agreement 

Describe  the  degree  to  which  portfolio 
oversight  is  computerized  and  periodic 
reports  are  provided  to  managemmit 
induding  the  board  of  directors. 

Describe  the  background  and 
experience  of  the  individuals 
responsible  for  loan  servicing.  If 
contract  personnel  are  used,  describe 
the  in-house  monitoring  procedures 
used  to  assure  quality  performance  by 
the  contractors. 

Describe  the  HFA’s  requirements  for 
project  audits  and  reviews, 
qualifioations  for  auditors  and 
procedures  far  resolving  management 
review  and  financial  at^t  deficiency 
findii^. 

D.  Workout  Procedures 

State  the  number  of  workout  plans  the 
HFA  has  developed  over  the  last  5 
years.  Describe  several  (at.  least  5)  cases 
where  the  HFA  developed  and 
implemented  workout  plans  for 
defaulted  projects  during  the  last  5 
years,  the  circiunstances  that  led  to  the 
workout,  the  elements  of  the  workout 
agreement  and  how  well  that  project  is 
performing  against  the  workout  plan.  If 
an  agency  has  had  no  experience  with 
workouts,  describe  how  workout  plan 
would  be  developed  and  identify  any 
tools  or  strategies,  the  agency  would 
propose  to  use  to  establish  t^  elements 
of  a  workout  egreement. 

VI.  Financial  Capability 

Describe  the  amount  and  sources  of 
funds  the  HFA  has  available  to  support 
multifamily  housing  programs.  If  funds 
are  earmarked  for  specific  projects  or 
programs,  or  otherwise  have  a 
contingent  liability,  indicate  how  much 
and  for  what  purpose.  Indicate  how 
much  of  the  fimds  are  unrestricted,  how 
those  funds  are  governed  (eg.,  approval 
of  the  board  of  directors  or  state  or  local 
government)  and  the  eligible  uses  of 
these  fimds.  Identify  any  fimding.-  ^ 
sources  available  to  supplement  less 
than  break-even  projects. 

Indicate  the  overall  percentage  of  total 
unrestricted  funds  to  total  debt  and  the 
percentage  of  liquid  unrestricted  funds 
to  toted  mortgages  outstanding. 

Describe  the  collateral  the  HFA  will 
use  if  it  does  not  have  the  authority  to 
pledge  its  foil  faith  and  credit  to  back 
debentures  issued  against  claims. 

Describe  how  the  HFA  intends  to 
fund  the  dedicated  aooount,  its 
procedures  far  assuring  required 
balances  are  in  place  at  all  times  and 
that  the  amounts  are  increased  at  each 
loan  closing.  Describe  the  fonding 


source  (all  funds  in  the  account  must  be 
liquid)  for  the  dedicated  accoimt  and 
identify  the  financial  institution  in 
which  the  HFA  proposes  to  maintain 
these  funds. 

Describe  the  circumstances  or 
conditioiis  ulider  which  other 
governmental  entities  or  public  bodies 
have  access  to  die  HFA’s  funds. 

Describe  briefly,  the  types  of  financial 
and  quality  control  audits  performed  on 
the  HFA.  Indicate  the  state  or  local  HFA 
or  authority  that  has  responsibility  for 
conducting  the  annual  financial  audit 
and  when  that  audit  is  conducted. 

Describe  the  mechanism  for 
disposi^/resolving  audit  findings. 

Identify  any  periodic  reports  required 
for  the  board  of  directors  and/or  other 
organizational  oversight  body. 

Vn.  Investment  Policies 

Describe  how  investment  decisions 
are  made  within  the  HFA  and  the  level 
at  which  they  are  made.  Identify  the 
institutions  in  which  funds  are  invested, 
by  amount  and  type  of  investment. 
Describe  the  procedures  in  place  to 
generate  fina^al  reports,  changes  in 
fund  balances,  and  changes  in  ^ancial 
position.  Describe  procedures  in  place 
for  the  prompt  notification  to  HUD  of 
negative  changes  in  the  HFA’s  financial 
position. 

Attachment  “B" — ^Housing  Finance 
Agency  Section  S42(C)  Dedicated 
Reserve  Account 

The  following  information  is  required 
to  evidence  establishment  of  a  dedicated 
reserve  account  in  an  initial  amount  of 
$500,000  to  be  used  solely  in 
connection  with  the  Housing  Finance 
Agency  Risk-Sharing  Pilot  Program. 
TWeafter,  the  HFA  ^lall  make 
additional  deposits  at  each  loan  closing 
tin  accordance  with  24  CFR  266.110. 

Duplicate  originals  of  the  attached 
agreement  and  one  copy  must  be 
forwarded  by  the  HFA  to  a  financial 
institution  with  whom  it  intends  to 
establish  a  Efadicated  Reserve  Account 
In  each  of  the  attached  agreements  and 
on  the  copy,  such  finanr^  institution 
will  certify  to  the  existence  of  the 
dedicated  reserve  account  by  inserting 
the  date  the  account  was  es^lished, 
the  account  number,  and  the  account 
balance.  Upon  compl^ion  of  the 
certification,  the  financial  institution 
shall  sign  and  return  an  original  and  one 
copy  to  the  HFA  which,  in  turn,  will 
forward  the  original  to  HUD.  The  HFA 
should  retain  a  duplicate  copy  for  its 
records.  This  infonnation  must  be 
submitted  to  Linda  D.  Cheatham, 
Director.  Office  of  Insured  Multifamily 
Housing  Development,  room  6142,  451 
Seventh  Street.  SW.,  Washington,  DC 
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20410  prior  to  the  HFA’s  approval  to 
participate  in  the  program. 

Agreement  for  HFA’S  Dedicated  Reserve 
Account 

HFAName  - 

Address  - 

(Street  Number) 


(City,  State  and  Zip  Code) 
Date  - - - ^ 


(Name  of  Institution 


(Street) 


(City,  State,  and  Zip  Code) 

You  are  authorized  and  requested  to 
establish  a  Reserve  Account  to  be 
specifically  designated  "(HFA  NAME)/ 
HUD  Risk-Sharing”.  This  accoimt  may 
be  drawn  upon  by  the  Department  of 
Housing  and  Urban  Development 
(hereinafter  “HUD”)  and  may  be  used 
by  the  HFA  only  with  the  prior  written 
approval  of  HUD  for  the  purpose  of 
meeting  the  HFA’s  risk-sharing 
obligations  tmder  this  program. 

This  letter  is  submitted  to  you  in 
duplicate  originals.  Please  execute  the 
duplicate  originals  of  the  certificate 
below,  acknowledging  the  existence  of 
such  account,  so  that  we  may  present  an 
original  signed  by  you  to  HUD. 

Specimen  signatures  of  HUD  and  HFA 
representatives  are  enclosed. 

(Signature  of  HFA  authorized  official) 

To  Be  Completed  By  The  Financial 
Institution 

TO:  The  Department  of  Housing  and 
Urban  Development 

The  undersigned  institution  certifies 
to  HUD  that  the  above  accoxmt  was 

established  on _ in  the 

amount  of _ in  this 

institution  under  account  number 

_ and  agrees  with  the  HFA 

named  above  and  HUD  to  honor 
withdrawals  from  the  accoimt  as  set 
forth  above  and  agrees  to  send  quarterly 
statements  regarding  the  account  to  both 
HUD  and  the  HFA.  The  financial 
institution  further  certifies  that  it: 

(1)  Has  assets  of  not  less  than 

$100,000,000; 

(2)  Is  organized  under  the  laws  of  the 
United  States  or  a  State  thereof; 

(3)  Is  regulated  and  examined  by  the 
Comptroller  of  the  Currency,  Federal 
Deposit  Insurance  Corporation  or  the 
Federal  Reserve  Board;  and 

(4)  Has  a  long-term  bank  deposit 
rating  of  “A-1”  or  better  by  Moody’s 
Investors  Service  or  “A+”  by  Standard 
and  Poor’s. 


(Name  of  Institution) 


By:^ - 

Title:  - 

Date:  - 

Specimen  Signatures  of  HUD 
Authorized  Officials 

The  following  individuals  are 
authorized  to  withdraw  from  the  HFA/ 
HUD  Risk-Sharing  Account  on  behalf  of 
HUD  and/or  approve  on  behalf  of  HUD, 
the  withdrawal  of  funds  fi-om  the 
Account  by  the  HFA: 


Linda  D.  Cheatham, 

Director,  Office  of  Insured  MultifamUy 
Housing  Development. 


Joseph  E.  Malloy, 

Deputy  Director,  Office  of  Insured  Multifamily 
Housing  Development. 


Albert  B.  Sullivan, 

Director,  Office  of  Multifamily  Housing 
Management. 


Dean  Reger, 

Deputy  Director,  Office  of  Multifamily 
Housing  Management. 


Frank  M.  Malone, 

Director,  Office  of  Preservation  and 
Disposition. 


Audrey  Hinton, 

Deputy  Director,  Office  of  Preservation  and 
Disposition. 

Specimen  Signatures  of  HFA 
Authorized  Officials 

Based  upon  prior  approval  from  HUD, 
the  following  individuals  are  authorized 
to  withdraw  funds  from  the  HF A/HUD 
Risk-Sharing  Accoimt  on  behalf  of  the 
HFA: 

(Name)  - 

(Title)  - ^ - 

(Name)  - 

(Title)  - 

Attachment  ‘C  Risk-Sharing  Agreement 

This  Agreement  is  entered  into  on  this 

_ day  of _ ,  19 _ ,  by 

and  between  •• 


whose  address  is 


and  its  successors  (hereinafter  referred  to  as 
"HFA”)  and  the  undersigned  Secretary  of 
Housing  and  Urban  Development  and  his/her 
successors  and  assigns  acting  by  and  through 
the  Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  (hereinafter  referred 
to  as  "Commissioner"). 


Article  I — Set-Aside/Allocation 

A.  In  furtherance  of  this  Agreement, 
the  Commissioner  has  made  an  initial 

set-aside  of _ limits  of  affordable 

multifamily  housing  to  be  originated  by 

the  HFA,  with  a  set-aside  of  S _ 

of  insuring  authority  and  $ _ of 

credit  subsidy  (collectively  called 
funding  authority). 

B.  Of  the  units  and  funding  authority 

set-aside  to  the  HFA, _ limits, 

$ _ in  insuring  authority  and 

$ _ in  credit  subsidy  will  be 

initially  allocated  to  the  HFA  upon 
execution  of  this  Agreement. 

C.  Any  set-astde  of  units  and  funding 
authority  in  exdels  of  the  initial 
allocation  will  be  held  back  by  the 
Commissioner  until  the  Commissioner 
has  reviewed  the  HFA’s  use  of  its  initial 
allocation.  Upon  completion  of  the 
Commissioner’s  review,  the 
Commissioner  will  make  a 
determination  as  to  whether  he/she  will 
advance  all  or  a  portion  of  the 
remaining  units  and  funding  authority 
to  the  HFA  or  allocate  all  or  a  portion 
of  the  remaining  units  and  funding 
authority  to  another  housing  finance 
agency. 

D.  The  Commissioner  reserves  the 
right  to  modify  the  number  of  units, 
insuring  authority  and  credit  subsidy  set 
forth  in  this  Agreement  to:  (1)  Set-aside 
or  allocate  additional  units,  insuring 
authority  and  credit  subsidy  in  excess  of 
the  initial  set-aside  and  allocation  set 
forth  above,  or  (2)  to  reduce  such  set- 
aside  and  allocations  based  on  the 
Commissioner’s  review  of  the  HFA’s  use 
of  its  prior  allocation(s).  Any  such 
changes  shall  be  incorporate  by  an 
addendum  to  this  Agreement. 

Article  n — Insurance  Authority 

In  connection  with  mortgages  to  be 
endorsed  for  full  insurance  by  the 
Commissioner  under  section  542(c)  of 
the  Housing.and  Community 
Development  Act  of  1992  (hereinafter 
referred  to  as  "Section  542(c)”)  as 
amended  and  the  regulations  adopted 
by  the  Commissioner  pursuant  thereto, 
the  Commissioner  hereby  delegates  to 
the  HFA  the  authority  to  approve,  in 
insurance  of  advances  cases,  periodic 
advances  subject  to  terms  specified  by 
the  Commissioner.  The  Commissioner 
also  delegates  to  the  HFA  the  authority 
to  approve  certificates  of  actual  costs 
submitted  by  mortgagors  of  each  loan 
made  by  the  HFA  which  is  to  be  insured 
under  section  542(c). 

a.  Prior  to  approving  any  periodic 
advance  on  a  mortgage  to  be  insured 
under  section  542(c),  the  HFA  must 
ensure  that  the  loan  is  in  balance  and 
approve  advances  only  if  warranted  by 
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construction  progress  evidenced 
through  HFA  inspection,  as  wed  as 
beii]g  in  accord  with  plans. 
specificatkiDS.  work  write-ups  and  other 
contract  docomeots. 

b.  The  certificate  of  actual  costs 
executed  by  the  mortgagor  must  be  in  a 
form  acceptable  to  the  HFA  and 
submitted  when  all  physical 
improvements  are  oompleted  to  the 
satisfactkm  of  the  HFA  and  before  final 
endorsement  of  the  mortgage,  and  must 
be  audited  by  an  independmt  public 
accountant.  The  independent  public 
accountant  must  file  a  certificate 
regarding  the  accuracy  of  the 
mortgagor’s  certificate  of  actual  cost, 
which  certificate  shall  include  a 
statement  that  the  accounts,  records  and 
suf^porting  documents  have  been 
examined  in  accordance  with  generally 
accepted  audit  standards  to  the  extent 
necessary  to  verify  the  actual  costs. 
Kichbacks,  rebates,  trade  discounts,  or 
other  payments  to  mortgagors  of 
mortgages  insured  under  sec:tion  542(c) 
or  to  any  of  the  mortgagors  officers, 
directors,  stockholders  or  partners  shall 
not  be  permissible  for  inclusion  in  the 
mortgagor’s  certificate  of  actual  cost. 

Article  III — CertificatioiM 

In  consideration  of  the  endorsement 
for  full  Insurance  by  the  Commissioner 
of  loans  covering  the  units  set-aside  in 
Article  I.  Paragraph  A  of  this 
Agreement,  and  in  order  to  comply  vdth 
the  requirements  of  the  risk-sharing 
program  established  by  section  542(c) 
and  the  regulations  adopted  by  the 
Commissioner  pursuant  thereto,  the 
HFA  agrees  and  certifies  for  itself,  and 
its  successors,  that  in  connection  with 
any  mortgage  insured  imder  section 
542(c)  and  so  long  as  the  Commissiooer 
is  obligated  to  insure  mortgages 
pursuant  to  this  Agreement  that: 

A.  The  HFA  has  neen  approved  by  the 

Commissioner  as  a  Level  I _ , 

and/or  Level  II _ Icdieck  one  or 

both  as  aptpropriate]  Partimpant  as  set 
forth  in  24  CFR  266.5  and  266.1001b). 

B.  The  following  individuals 
(principal  staff)  are  employed  by  the 
HFA  as  the  persons  responsible  far  the 
overall  underwriting  decision  and  for 
project  management,  loan  servicing  and 
property  disposition  with  respect  to 
loans  insured  or  to  be  insured  under 
section  542(c); 


(Name  and  Title) 


(Name  and  Title) 

The  HFA  agrees  to  notify  the 
Commissioner  promptly  in  writing  any 
time  the  HFA  changes  principal  staff. 

C.  The  following  individu^,  whose 
names,  titles  and  specimen  signatures 


appear  below,  have  the  authority  to  sign 
loan  documents  on  behalf  of  the  HF A 
and  otherwise  commit  the  HFA  under 
the  risk  sharing  program. 

(Name  and  Title) 


(Signature) 


(Name  and  Title) 


(Signature) 

The  HFA  agrees  to  notify  the 
Commissioner  promptly  in  writing  of 
any  changes  of  individuals  authorized 
to  sign  loan  documents  on  behalf  of  the 
HFA  and  provide  the  Commissioner 
with  specimen  .signatures  of  such  new 
individuals. 

D.  The  HFA  shall  allow  periodic 
auditing  and  review  by  the 
Commissioner,  the  Inspector  General 
and  the  General  Accounting  Office  or 
their  duly  authorized  agents  regarding 
the  HFA’s  participation  in  the  risk¬ 
sharing  program. 

E.  The  HFA  will  permit  an  inspection 
and  examination  of  its  financial  records 
and  records  associated  with  loans 
insured  under  section  542(c)  by  the 
Commissioner  or  his  duly  authorized 
agents  upon  request. 

F.  The  HFA  has  fully  disclosed  and 
provided  copies  of  all  of  its 
underwriting  standards  and  procedures, 
loan  terms  and  conditions  to  the 
Commissioner,  and,  if  the  HFA  operates 
as,  or  originates  or  processes  any  loans 
as  a  Level  n  agency,  it  has  obtained  the 
Commissioner’s  prior  written  approval 
to  utilize  sudi  underwriting  standards 
and  procedures,  loan  terms  and 
conditions.  The  HFA’s  originating, 
underwriting,  closing,  prefect 
management,  servicing  and  property 
disposition  procedures  utilized  in  ^ 
processing  mid  servicing  the  loans 
insured  or  to  be  insured  under  section 
542(c)  are  incoiporated  herein  by 
reference  and  made  a  part  hereof. 

G.  The  HFA  will  notify  the 
Commissioner  before  implementing  "afiy 
amendment  to  the  HFA’s  underwriting 
standards  and  procedures,  loan  t^inns 
and  conditions  and  will  provide  the 
Commissioner  with  copies  of  any 

amendments  within _ days  after  the 

amendment  has  been  approved  by  the 
HFA.  If  the  HFA  operates  as,  or 
originates  or  processes  any  loans  as.  a 
Level  n  agency,  it  will  also  obtain  the 
prior  written  approval  of  the 
Commissioner  before  implementing  any 
amendment  to  its  underwriting 
standards  and  procedures,  loan  terms 
and  conditions. 

H.  If  the  HFA  (a)  does  not  meet  the 
qualification  requirements  of  24  CFR 
266.110(a)  (i.e.,  top-tier  rating  or 


equivalent  desi^iatioa  or  has  an  overall 
“A”  rating  on  its  general  obligation 
bonds),  or  (b)  has  an  overall  “A”  rating 
but  cannot  provide  the  necessary  legal 
opinion  of  counsel  required  by  the 
second  sentence  of  24  CFR 
266.105(b)(2),  it  has  established  a 
specifically  identified  dedicated 
account  (meeting  the  requirements  of  24 
CFR  266.110(b)  and  the  administrative 
requirements  of  the  Commissioner)  in 

_ (insert  name  and 

address  of  financial  institution),  a 
financial  institution  which  has  assets  of 
not  less  than  $100,000,000,  is  organized 
under  the  laws  of  the  United  States  or 
a  State  thereof  and  is  regulated  and 
examined  by  the  Comptroller  of  the 
Currency.  Federal  Deposit  Insurance 
Corporation  or  the  Federal  Reserve 
Board,  and  has  a  long  term  bank  deposit 
rating  of  “A-1”  or  b^er  by  Moody’s 
Investors  Service  or  “A+”  by  Standard 
and  Poor’s.  The  Commissioner  may 
determine  that  higher  levels  of  reserves 
may  be  necessary. 

I.  If  at  any  time  the  HFA  loses  the 
designation  or  rating,  as  applicable,  set 
forth  in  24  CFR  266.110(a),  or  can  no 
longer  provide  the  statement  required 
by  24  CFR  266.105{bK2),  it  shall 
immediately  establish  a  dedicated 
eccount  funded  in  accordance  with 
Paragraph  H  above.  The  HFA  must 
calculate  the  deposits  to  this  dedicated 
account  in  accordance  with  the 
requirements  of  24  CFR  266.110(b)  so 
that  the  account  reflects  all  loans  in  the 
HFA’s  portfolio  insured  under  section 
542(c). 

J.  Within  90  days  following  the  end  of 
its  fiscal  year,  the  HFA  shall  furnish  the 
Commissioner  with  a  complete  annual 
financial  audit  based  upon  an 
examination  of  the  books  and  records  of 
the  HFA  prepared  and  certified  in 
accordance  with  the  requirements  of  the 
State  or  locality  in  whi^  the  HFA  is 
located. 

K.  The  HFA  will  at  all  times  comply 
with  the  financial  requirements  of  the 
section  542(c)  program  and  it  will  notify 
the  Commissioner  of  any  pending  or 
actual  changes  in  its  financial  status  that 
would  adversely  affect  the  HFA’s 
operating  or  financial  status  within  5 
days  after  becoming  aware  of  such 
pending  fx  actual  Ganges. 

L.  Within  90  days  following  the  end 
of  its  fiscal  year,  the  HFA  shall  fumidi 
the  Commissioner,  along  with  a  copy  of 
the  audit  specified  in  Paragraph  J  above, 
a  certification  signed  by  an  auth^zed 
official  of  the  HFA  that  there  have  been 
no  changes  that  would  adversely  affect 
the  HFA’s  oiganization,  business 
activities,  financial  status  and  other 
infmmation  submitted  with  its 
application  to  participate  in  the  section 
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542(c)  program  and  that  the  HFA  has 
complied  with  all  eligibility 
requirements  for  participation  in  the 
program  during  the  past  year.  If  there 
has  been  a  basic  change  in  the  HFA’s 
organization,  business  activities, 
financial  status  or  other  information 
submitted  with  its  application,  the 
certification  will  state  the  nature  of  the 
change. 

M.^e  HFA  will  comply  with  the 
Fair  Housing  Act,  as  implemented  by  24 
CFR  part  100;  titles  II  and  in  of  the 
Americans  with  Disabilities  Act  of  1990, 
as  implemented  by  28  CFR  part  35; 
section  3  of  the  Housing  and  Urban 
Development  Act  of  1968,  (12  U.S.C 
1701u),  implemented  by  24  CFR  part 
135,  the  Equal  Credit  Opportimity  Act, 
implemented  by  12  CFR  part  202; 
Executive  Order  11063,  as  amended, 
and  implemented  by  24  CFR  part  107; 
Executive  Order  11246,  as  implemented 
by  41  CFR  part  60;  other  applicable 
Federal  laws  and  regulations  issued 
pursuant  to  these  authorities;  and 
applicable  State  and  local  fair  housing 
and  equal  opportunity  laws.  In  addition, 
a  mortgagor  which  receives  Federal 
financial  assistance  must  also  certify  to 
the  HFA  that,  so  long  as  the  mortgage 
is  insured  under  section  542(c],  it  will 
comply  with  title  VI  of  the  Civil  Rights 
Act  of  1964,  as  implemented  by  24  CFR 
part  1;  the  Age  Discrimination  Act  of 
1975,  as  implemented  by  24  CFR  146; 
and  section  504  of  the  R^iabilitation 
Act  of  1973,  as  implemented  by  24  CFR 
part  8. 

N.  During  the  period  that  the 
Commissioner  is  the  insurer  of  any 
mortgage  endorsed  under  section  542(c), 
the  HFA  will  remain  mortgagee  of 
record  and  will  perform  all  functions  in 
connection  with  loans  originated  under 
the  542(c)  program  including  loan 
management,  servicing  (including 
workouts)  and  property  disposition 
functions.  The  Commissioner  shall  have 
no  obligation  to  recognize  or  deal  with 
anyone  other  than  the  HFA  in  its  role 
as  mortgagee  of  record  with  respect  to 
the  rights  and  obligations  of  the  HFA 
under  the  contract  of  mortgage 
insurance  and  this  agreement. 

O.  The  HFA  will  retain  records 
pertaining  to  origination  and  servicing 
of  all  mortgages  insured  under  section 
542(c)  for  as  long  as  the  mortgage 
insurance  remains  in  effect.  In  the  event 
of  a  default  and  claim,  all  records 
pertaining  to  the  insured  mortgage,  the 
mortgage  default  and  claim  shall  be 
retained  three  (3)  years  after  the  date  of 
final  settlement  as  final  settlement  is 
described  in  24  CFR  section  266.654. 

P.  The  HFA  will  maintain  a  Lender’s 
Fidelity  Bond/Surety  Bond  and  Errors 
and  Omissions  Insurance  in  such  form 


and  amount  as  is  satisfactory  to  the 
Commissioner. 

Q.  The  HFA  shall  issue  Debentures  as 
defined  in  24  CFR  266.638  acceptable  to 
the  Commissioner  as  collateral  for  the 
full  amount  of  its  risk-sharing  obligation 
under  this  agreement  pending  final 
settlement  of  any  insurance  claim.  The 
debenture  shall  be  backed  by  the  full 
faith  and  credit  of  the  HFA.  If  the  HFA 
operates  as  a  department  or  division  of 
the  State  in  which  it  is  located,  or  as  a 
unit  of  local  government,  and  the  HFA 
cannot  pledge  the  full  faith  and  credit 
of  the  HFA,  the  HFA  must  collateralize 
its  obligation  through  a  letter  of  credit, 
reinsurance,  or  other  form  of  credit 
acceptable  to  the  Commissioner. 

R.  Any  reinsiurance  obtained  by  the 
HFA  to  cover  its  portion  of  the  risk 
shall:  (i)  Be  subordinate  to  the  HUD- 
insured  mortgage;  (ii)  not  affect 
reimbursement  to  the  Commissioner, 
notwithstanding  the  timing  of  the  actual 
settlement  between  the  HFA  and  the 
reinsurer;  (iii)  not  be  used  to  reduce  any 
reserve  or  fund  balance  requirements 
established  by  the  Commissioner;  and 
(iv)  not  result  in  the  Federal 
Government  incurring  any  liability  as  a 
result  of  the  reinsurance  agreement. 

S.  With  respect  to  any  project 
mortgage  endorsed  for  insurance  under 
section  542(c),  the  HFA  shall  furnish  to 
the  Commissioner  project  information 
in  a  format  specif!^  by  the 
Commissioner.  Basic  underwriting  and 
closing  information  shall  accompany 
the  initial  and  final  closing  dockets 
submitted  for  each  project  Information 
relating  to  project  management, 
servicing  and  disposition  will  be 
submitted  to  the  Commissioner  on  a 
periodic  basis  after  endorsement  in 
accordance  with  administrative 
requirements  of  the  Commissioner. 

T.  The  HFA  shall  enforce  the 
Regulatory  Agreement  between  the  HFA 
and  mortgagor  and  take  action  against 
the  mortgagor  for  violation  of  any 
provision(s)  thereof.  Such  action  may 
include,  but  not  be  limited  to,  a 
declaration  of  default  emd  application  to 
a  court  with  jurisdiction  for  specific 
performance  of  the  agreement. 

U.  The  HFA  shall  perform  annual 
physical  inspections  of  all  projects 
insured  under  secticMi  542(c)  and  will 
submit  a  copy  of  the  inspection  report 
to  the  Commissioner  (i.e.,  showing  or 
stating  that  the  project  is  in  safe  and 
sanitary  condition).  If  a  project  is  not  in 
safe  and  sanitary  condition,  the  HFA 
will  provide  the  Commissioner  with  a 
summary  of  required  actions,  with  target 
dates,  to  correct  umesolved  findings. 

V.  The  HFA  shall  analyze  the  project’s 
annual  audit  and  within  30  days  of  the 
date  of  the  audit,  provide  the 


Commissioner  with  a  copy  of  the  audit, 
a  summary  of  unresolved  findings  and 
a  summary  of  actions  planned,  with 
target  dates,  to  correct  unresolved 
findings. 

W.  'Ine  HFA  will  submit  semiaimual 
reports  to  the  Commissioner  for  all 
projects  insured  under  section  542(c) 
setting  forth  the  original  mortgage 
amounts  and  outstanding  principal 
balances  on  mortgages  the  HFA  has 
underwritten,  the  status  of  all  projects 
(e.g.,  whether  current,  in  default, 
acquired,  imder  woiiiout  agreement,  in 
bankruptcy,  etc.).  For  projects  where  the 
mortgagor  has  declared  bmkruptcy,  the 
HFA  will  submit  information  containing 
the  date  the  bankruptcy  was  filed  and 
the  date  the  HFA  requested  the  Court  to 
dismiss  the  bankruptcy  proceedings. 

X.  All  appraisal  functions  will  m 
completed  by  Certified  General 
Appraisers  licensed  in  the  State  in 
which  the  property  is  located,  and  all 
appraisal  fimctions  will  be  completed  in 
accordance  with  the  Uniform  Standards 
of  Professional  Appraisal  Practice. 

Y.  In  the  event  of  a  default  on  a 
multifamily  mortgage  insured  under 
section  542(c)  which  results  in  the 
Commissioner  having  to  pay  a  claim 
under  a  Contract  of  Insurance  to  the 
HFA,  the  HFA  will,  upon  determination 
of  the  loss,  assume  the  percentage  of 
loss  specified  in  an  addendum  to  this 
Agreement  (such  addendum  being  made 
a  part  of  this  Agreement)  and  in  the 
endorsement  panel  of  the  mortgage  note, 
and  reimburse  the  Commissioner, 
pursuant  to  administrative  instructions 
of  the  Commissioner,  the  amount  based 
on  that  percentage  pursuant  to  24  CFR 
266.654.  (The  HFA’s  percentage  of  loss 
specified  in  the  addendum  for  a 
particular  project  must  be  consistent 
with  the  percentage  of  loss  associated 
with  the  HFA’s  approval  level  specified 
in  paragraph  A  of  article  III  of  this 
Agreement.  For  a  project  involving  the 
refinancing  of  an  HFA-financed  loan,  if 
the  loan  had  been  in  default  within  12 
months  before  the  application  for 
refinancing,  the  HFA’s  percentage  of 
loss  specified  in  the  addendum  must  be 
at  least  50  percent  of  the  risk). 

Z.  The  HFA  will  require  that  the 
mortgagor  keep  the  improvements  now 
existing  or  hereafter  erected  on  the 
mortgaged  property  insured  against  loss 
by  fire  and  such  other  hazards, 
casualties,  and  contingencies,  as  may  be 
stipulated  by  the  Commissioner  upon 
the  insurance  of  the  mortgage  and  other 
hazards  as  may  be  requir^  from  time  to 
time  by  the  HFA.  All  such  insurance 
shall  be  evidenced  by  a  standard  Fire 
and  Extended  Coverage  Insurance 
Policy  or  policies,  in  amounts  not  less 
than  necessary  to  comply  with  the 
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applicable  coinsurance  clause 
percentage^but  in  no  event  shall  the 
amounts  of  coverage  be  less  than  eighty 
per  centum  (80%)  of  the  actual  cash 
value  of  the  insurable  improvements  ' 
and  equipment  of  the  project,  and  in 
default  thereof  the  HFA  shall  have  the 
right  to  obtain  such  insurance  in 
accordance  with  the  mortgage.  Such 
{>olicies  shall  be  endorsed  with  the 
standard  mortgagee  clause  with  loss 
payable  to  the  HFA  and  shall  be 
deposited  with  the  HFA. 

AA.  The  HFA  will  comply  with  the 
affordable  housing  requirements  defined 
in  24  CFR  266.5. 

Article  IV — Mortgage  Insurance  Closing 

The  Commissioner  agrees  that  absent 
fraud  or  material  misrepresentation  on 
the  part  of  the  HFA,  and  subject  to  the 
Commissioner’s  right  pursuant  to  24 
CFR  266.417  to  adjust  the  amoimt  of 
mortgage  insvirance,  the  Commissioner 
will  endorse  £my  mortgage  presented  for 
mortgage  insurance  by  the  HFA 
pursuant  to  section  542(c)  provided  the 
HFA  is  in  good  standing  with  the 
Department,  has  been  issued  a  Firm 
Approval  Letter  pursuant  to  24  CFR 
266.300(c)  and/or  266.305(c),  and 
submits  with  each  loan  to  be  endorsed 
a  closing  docket  in  accordance  with  24 
CFR  266.420(b)  and  written 
certifications  that: 

a.  The  property  covered  by  the 
mortgage  is  free  ffom  all  liens  other  than 
the  lien  of  the  FHA  insured  mortgage, 
except  that  the  property  may  be  subject 
to  such  inferior  lien  or  liens,  as 
approved  by  the  HFA,  as  long  as  the 
insured  mortgage  has  first  priority  for 
payment. 

b.  All  contractual  obligations  in 
connection  with  the  mortgage 
transaction,  including  the  purchase  of 
the  property  and  the  improvements  to 
the  property,  are  paid.  An  exception  is 
made  for  obligations  that  are  approved 
by  the  HFA  and  determined  by  the  HFA 
to  be  inferior  to  the  lien  of  the  insured 
mortgage.! 

c.  The  project  owner  has  submitted 
and  the  HFA  has  approved  an 
Affirmative  Fair  Housing  Marketing 
Plan. 

d.  Equal  employment  requirements 
were  followed  pursuant  to  Executive 
Order  11246  as  implemented  by  41  CFR 
part  60. 

e.  The  project  owner  has  executed  the 
regulatory  agreement  which  complies 
with  24  CFR  266.505. 

f.  The  project  has  been  processed, 
prudently  underwritten  (including  a 
determination  that  a  market  exists  for 


•  Pursuant  to  24  CFR  266.415(b],  this  certification 
is  made  at  final  closing  only. 


the  project),  cost  certified  (if  the  loan  is 
being  submitted  for  final  endorsement) 
and  closed  in  full  compliance  with  the 
HFA’s  standards  and  requirements 
which  have  been  disclosed  to  the 
Commissioner  and  made  a  part  of  this 
Agreement  and  are  in  full  compliance 
with  HUD  standards  establish^  in 
connection  vdth  approval  of  advances 
for  insurance  and  cost  certification. 

(Note:  For  mortgages  originated  under 
Level  n,  the  certification  will  state  “in 
full  compliance  with  the  underwriting 
standards  and  loan  terms  and 
conditions  as  approved  by  the 
Commissioner.’’)  Further,  the  loan  shall 
be  managed  and  serviced  in  accordance 
with  procedures  disclosed  and  made  a 
part  of  this  Agreement. 

g.  For  pericraic  advances  cases,  that 
each  advance  made  was  proportionate 
to  construction  progress  as  evidenced  by 
HFA  inspection  prior  to  approval  of  the 
advance. 

h.  The  HFA’s  dedicated  account,  if 
required,  has  been  established  and  has 
been  increased  in  accordance  with  24 
CFR  266.110(b). 

i.  For  projects  subject  to  Davis-Bacon 
Act  requirements  under  24  CFR 
266.225,  laborers  and  mechanics 
employed  in  the  construction  of  the 
project  have  been  paid  not  less  than  the 
wages  determined  by  the  Secretary  of 
Labor  to  be  prevailing  in  accordance 
with  24  CFR  266.225(a). 

Article  V — Sanctions 

Upon  a  violation  of  any  of  the 
provisions  of  this  Agreement  by  the 
HFA,  or  upon  commission  of  any 
violation  dted  in  24  CFR  266.120,  or  of 
the  administrative  requirements 
established  by  the  Commissioner  for  the 
section  542(c)  program,  the 
Commissioner  or  his  designee  may  ' 
impose  any  of  the  sanctions  set  forth  at 
24  CFR  266.125.  The  HFA  shall  be 
afforded  an  opportunity  for  an  informal 
hearing  piirsuant  to  24  CFR  266.125(d) 
on  any  sanction  imposed.  Any  sanction 
involving  a  suspension  or  withdAwal  of 
the  HFA’s  participation  in  the  section 
542(c)  program  will  not  aff^  any 
mortgage  insurance  endorsement  in 
effect  on  the  date  of  the  suspension  or 
withdrawal  action. 

Article  VI — Definitions 

As  used  in  this  Agreement  the  term: 

a.  Addendum  means  that  document 
attached  to  the  Risk-Sharing  Agreement 
which  may  be  unilaterally  modified  by  '' 
the  Commissioner  without  the  need  for 
the  consent  of  the  HFA. 

b.  Allocation  means  the  portion  of  an 
HFA’s  set-aside,  including  the 
minimum  number  of  units  made 
available  pursuant  to  266.10(d),  made 


available  to  an  HFA  under  section 
542(c)  which  allocation  may  be 
increased  or  decreased  from  time  to 
time  in  accordance  with  the 
Commissioner’s  administrative 
instructions. 

c.  Amendment  means  a  modification 
of  the  terms  and  conditions  of  the  Risk- 
Sharing  Agreement  requiring  the 
consent  of  both  the  Commissioner  and 
the  HFA  or  a  modification  by  HUD  to 
24  CFR  part  266. 

d.  Contract  of  Insurance  means  the 
agreement  evidenced  by  the 
endorsement  of  the  Commissioner  upon 
the  credit  instrument  given  in 
connection  with  an  insured  mortgage, 
incorporating  by  reference  the 
regulations  in  24  CFR  part  266  and  the 
applicable  provisions  of  section  542(c). 

e.  Mortgage  includes  such  single  first 
lien  upon  the  real  estate  as  is  commonly 
given  to  secure  advances  on,  or  the 
unpaid  purchase  price  of,  real  estate 
under  the  laws  of  the  jurisdiction  where 
the  real  estate  is  situated,  together  with 
the  credit  instruments,  if  any,  secured 
thereby. 

f.  Mortgagee  refers  to  the  original- 
lender  under  a  mortgage  and  its 
successors  approved  by  the 
Commissioner. 

g.  Project  includes  the  mortgaged 
property  and  all  its  other  assets  of 
whatsoever  nature  or  wheresoever 
situated,  used  in  or  owned  by  the 
business  conducted  on  said  mortgaged 
property,  which  business  is  providing 
housing  and  other  activities  as  are 
incidental  thereto. 

h.  Reservation  means  the  number  of 
units  from  an  HFA’s  allocation 
committed  upon  issuance  of  a  Firm 
Approval  Letter,  or  as  may  be  adjusted 
upon  endorsement,  for  a  specific  project 
to  be  insured  under  section  542(c). 

i.  Set-aside  includes  the  total  number 
of  units  established  by  formula  for  use 
by  an  HFA  under  section  542(c)  (and 
related  insuring  authority  and  credit 
subsidy),  excluding  any  minimum 
number  of  units  allocated  pursuant  to 
24  CFR  §  266.10(d).  The  initial  set-aside 
may  be  increased  or  decreased  from 
time  to  time  by  the  Commissioner  in 
accordance  with  the  Commissioner’s 
administrative  instructions. 

Article  VII — ^Amendments/ 
Modifications 

A.  This  Agreement  cannot  be 
modified  or  amended  without  the 
consent  of  both  parties  hereto,  except 
for  changes  made  by  the  Commissioner 
to  items  covered  by  Article  VIII,  and 
amendments  or  modifications  that  may 
be  made  by  HUD  as  set  forth  in  the 
attached  Addendum  to  the  Risk-Sharing 
Agreement  that:  (1)  Specify  the  number 


Federal  Register  /  VoL  58,  No.  231  /  Friday,  December  3,  1993  /  Notices 


64063 


of  units,  insiiring  authority  and  credit 
subsidy  allocated  or  set-aside  to  the 
HFA,  and  (2)  other  changes  that 
conform  to  statutory  or  regulatory 
amendments.  Such  regulatory 
amendments  will  not  adversely  a^ect 
the  interest  of  a  lender  for  any  project 
for  which  the  Commissioner  has  issued 
a  firm  approval  letter  pursuant  to  24 
CFR  266.300(c). 

B.  The  HFA  hereby  agrees  that  its 
written  consent  to  an  Addeiuium 
executed  by  the  Commissioner  which 
modifies  this  Agreement  to  list:  (1) 
Changes  in  its  principal  staff  or 
individuals  with  authority  to  sign  loan 
documents;  (2)  changes  to  existing  HFA 
underwriting  standards  and  procedures, 
loan  terms  and  conditions;  and/or  (3)  a 
change  in  the  financial  institution  in 
which  the  dedicated  account  is 
deposited,  will  not  be  necessary  if  such 
change(s)  was  requested  by  the  HFA  in 
wTiting. 

Article  VIII — Incorporation  of 
Regulations 

The  regulations  set  forth  in  24  CFR 
part  266  are  incorporated  into  this 
agreement  by  reference  and  made  a  part 
hereof.  The  HFA  shall,  at  all  times, 
comply  with  the  applicable  regulations 
and  with  all  other  applicable  Federal 
laws,  rule>s  and  regulations. 

Article  IX — HFA  Warranty 
The  HFA  warrants  that  it  has  not,  and 
will  not,  execute  any  other  agreement 
with  provisions  contradictory  to,  or  in 
opposition  to,  the  provisions  hereof,  and 
that,  in  any  event,  the  requirements  of 
this  Agreement  and  the  requirements  of 
the  regulations  set  forth  at  24  CFR  part 
266  end  any  administrative 
requil^ments  established  by  the 
Commissioner  are  paramount  and 
controlling  as  to  the  rights  and 
obligations  set  forth  herein  and 
supersede  any  other  requirements  in 
conflict  therewith. 

Article  X — Disclaimer 
The  Article  Headings  noted  in  this 
Risk-Sharing  Agreement  are  not 
intended  to  be  a  limitation  on  what 
materials  are  included  within  each 
Article. 

This  instrument  shall  bind,  and  the 
benefits  shall  inure  to,  the  HFA,  its 
successors,  and  to  the  Commissioner 
and  his/her  successors  and  assigns  so 
long  as  a  Contract  of  Insurance 
continues  in  effect. 

The  invalidity  of  any  clause,  part  or 
provision  of  this  Agreement  shall  not 
afiect  the  validity  of  the  remaining 
portions  hereof. 

Department  of  Housing  and  Urban 
Development 


Authorized  Agent 

Date  - 

Housing  Finance  Agency 


Authorized  Agent 

Date  - 

Warning:  U.S.  Criminal  Code,  section 
1001,  title  18  U.S.C.,  “Whoever,  in  any 
matter  within  the  jurisdiction  of  any 
depairtment  or  agency  of  the  United 
States  knowingly  and  ■ ' ' 
willfully  •  *  *  makes  any  false, 
fictitious  or  fraudulent  statements  or 
representations,  or  makes  or  uses  any 
false  writing  or  document  knowing  the 
same  to  contain  any  false,  fictitious  or 
fraudulent  statement  or  entry,  shall  be 
fined  not  more  than  $10,000  or 
imprisoned  not  more  than  five  years,  or 
bo&.” 

Addendum  to  Risk-Sharing  Agreement 
No. - 

This  addendum  modifies  the  Risk- 
Sharing  Agreement  (agreement),  and/or 
any  addendum  thereto,  by  and  between 


(HFA)  whose  address  is 


and  the  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner  (the 
Commissioner)  dated  the  day 

of _ 199 _ . 

The  purpose  of  this  addendum  is  to 
[check  one): 

A.  (  )  Reserve  units,  insuring 

authority  and  credit  subsidy,  and  to 
establish  the  risk-share  percentage 
between  the  HFA  and  Commissioner  for 
Project  Number  located 

at _ . 

Units  reserved _ 

Insuring  authority 
reserved _ 

Credit  subsidy  reserved _ 

Risk-share  apportionment 

HUD _ /HFA _ 

B.  (  )  Modify  the  present  set-aside  of 
units,  insuring  authority  or  credit 
subsidy. 

The  number  of  units  presently  set- 

aside  is _ ,  which  is  (  )  increased 

by _ ^units,  (  )  decreased 

by _ ^units  to  a  total 

of _ ^units.  The  insuring  authority 

is  (  )  increased  by  $ _ (  ) 

decreased  by  $  to  a  total  of 

$ _ ,  and  the  iaedit  subsidy  is  (  ) 

increased  by  $ _ (  )  decreased 

by  $ _ ^to  a  total  of  $ _ . 

C.  (  )  Modify  the  pi^sent  allocation 
of  units,  insuring  authority  or  credit 
subsidy. 

The  number  of  imits  available  fi-om 
the  HFA  approved  allocation 

is _ ^which  is  (  )  increased  by 

_ _  units,  (  )  decreased  by 


_ units  to  a  total  of _ 

units.  The  insuring  authority  is  (  ) 

increased  by  $ _ (  )  decreased  by 

$ _ ,  to  a  total  of  $ _ ,  and 

the  credit  subsidy  is  (  )  increased  by 

$ _ (  )  decreased  by  $ _ ^to 

a  total  of  $ _ . 

D.  (  )  New  principal  staff  or 
individuals  with  authority  to  sign  loan 
documents  or  commit  the  HFA  under 
the  Section  542(c)  program  are: 

E.  (  )  New  provisions,  or  changes  to 
existing,  HFA  underwriting  standards 
and  procedures,  loan  terms  and 
conditions  are  incorporated  by  reference 
into  the  Risk-Sharing  Agreement  and  are 
as  follows: 

F.  (  )  The  naihe.  ^d  address  of  the 
new  financial  institution  in  which 
dedicated  account  is  deposited  is: 


(Name  of  Financial  Institution) 


(Address) 

G.  [Reserved  for  other  purposes.) 
Department  of  Housing  and  Urban 
Development 


Authorized  Agent 

Date  - 

Attachment  “D”  Instructions  for 

Completing  Request  To  Transfer  Funds 

by  Fedwire 

Item  1 — ^Receiver-DFl#:  The  Treasury 
Department’s  ABA  number  for  deposit 
messages  is  021030004.  This  number 
should  be  entered  by  the  sending 
bank  for  all  deposit  messages  sent  to 
the  Treasury. 

Item  2 — ^Type-Subtype-CD:  The  type  and 
subtype  code  will  be  provided  by  the 
sending  bank. 

Item  3 — Sender-DFI#:  This  number  will 
be  provided  by  the  sending  bank. 

Item  4 — Sending-REF#:  The  sixteen 
character  reference  number  is  inserted 
by  the  sending  bank  at  its  option. 

Item  5-Amount:  The  transfer  amount 
must  be  pxmctuated  with  commas  and 
decimal  points;  use  of  the  “$’’  is 
optional.  This  item  will  be  provided 
by  the  depositor. 

Item  6 — Sender-DFI-Name:  This 
information  is  automatically  inserted 
by  the  Federal  Reserve  Bank. 

Item  7 — ^Receiver-DFI-Name:  The 
Treasury  Department’s  name  for 
deposit  messages  is  "TREAS  NYC’’. 
'This  name  should  be  entered  by  the 
sending  bank. 

Item  8 — ^Product  Code:  A  product  code 
of  “CTR”  for  customer  transfer  should 
be  the  first  data  in  the  Receiver-Text 
field.  Other  values  may  be  entered,  if 
appropriate,  using  the  ABA’s  options. 
A  slash  must  be  entered  after  the 
product  code. 
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ItiSA  Agency  Location  Code:  This 
item  is  of  critical  importance.  It  must 
ap|}ear  ou  the  funds  transfer  deposit 
message  in  the  precise  manner  as 
stated  to  allow  for  the  automated 
processing  and  classification  of  the  * 
funds  transfer  message  to  the  agency 
location  code  of  the  appropriate 
agency.  The  agency’s  unique  code 
must  be  specified  in  the  funds  transfer 
message  in  order  for  the  funds  to  be 
correctly  classified  to  the  respective 
agency.  The  ALC  identification 
sequence  includes  the  beneficiary 
code  field  tag,  BNF=,  and  identifier 
code,  “/AC”,  followed  by  the 
appropriate  ALC  number.  This 
component  must  be  in  the  following 
format: 


BNF=/AC-86090300 
The  ALC  identification  sequence  can, 
if  necessary,  begin  on  one  line  and 
end  on  the  next  line;  however,  the 
field  tag  “BNF=”  must  be  one  line 
and  cannot  contain  any  spaces. 

Item  10 — ^Third  Party  Information:  This 
contains  the  appropriate  information 
to  identify  the  reason  for  the  funds 
transfer.  The  Originator  to  Beneficiary 
information  field  tag  “OBl=”  is  used 
to  signify  the  beginning  of  the  fiee- 
form  third  party  text.  'The  field  tag 
“OBI=”  must  be  on  the  same  line  and 
cannot  contain  any  spaces.  The  field 
tag  is  placed  following  the  ALC 
identification  sequence  and  preceded 
by  a  space.  An  example  of  this 
dataline  is  as  follows: 


BNF=/ AC-86090300  OBI=Housing  * 

Finance  Agency  Risk-Sharing 
Program  for  MF  Project  Loans 

(1)  021030004 

(2) 


(5)  $10,000.00 

(6) 

(7)  TREAS  NYC/ 

(8) CTR/ 

(9)  BNF=/ AC-86090300 

(10)  OBI= 

Housing  Finance  Agency  Risk-Sharing 
Program  for  MF 
Project  Loans 

(FR  Doc.  93-29504  Filed  12-2-93;  8:45  am) 
BILUNG  COOC  4210-37-^ 


Friday 

December  3,  1993 


Part  III 

Department  of 
Housing  and  Urban 
Deveiopment 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner 
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D^ARTMENT  OF  HOUSING  AND 
URBAN  DEVELX>PMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  3500 

[Dodwt  No.  R-93-1688;  FR-3255-P-01] 
RIN2502-AF77 

Real  Estate  Settiemerrt  Procediaes  Act 
(Regulation  X)  Escrow  Accounting 
Procedures 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Department  is  issuing 
this  rule  in  proposed  form  because,  in 
addition  to  covering  subjects  addressed 
in  earher  rulemakings,  it  addresses 
several  matters  that  Mve  not  had 
extensive  public  comment.  HUD 
proposes  to  estabUsh  new  aggregate 
accoimting  requirements  for  new  escrow 
accounts— established  under  mortgages 
ori^ated  on  or  after  the  effective  date 
of  this  rule — and  to  establish  these  same 
requirements  no  later  than  after  a  three- 
year  phase-in  period  for  existing  escrow 
accounts.  These  requirements 
substantially  revise  positions  of  the 
Department  regarding  permissible 
accounting  procedures  under  Section 
10.  The  proposed  regulations  detail  how 
lenders  and  servicers  are  to  handle 
shortages,  surpluses,  and  deficiencies  in 
escrow  accounts.  HUD  also  proposes  to 
require  greater  disclosure  to  consumers 
in  the  form  of  annual  escrow  account 
statements,  particularly  where  an 
account  existed  prior  to  the  effective 
date  of  this  rule  and  is  not  subject  to  the 
same  requiremoits  for  new  accounts 
under  this  rule  until  the  end  of  the 
phase-in  period.  Because  the  rule 
remains  proposed,  HUD  restates  its 
position  in  the  December  9, 1991, 
proposed  rule  that  it  will  not  seek 
penalties  as  provided  in  section  10(d)  of 
RESPA  regarding  escrow  account 
statements  before  the  effective  date  of 
the  final  rule. 

DATES:  Comment  due  date:  February  1, 
1994.  The  Department  expects  the 
proposed  rule  to  become  effective  180 
days  after  publication  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel,  room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washin^on,  DC  20410-9500. 
Communications  should  refer  to  the 


above  docket  number  and  title. 

Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30  p.m 
we^days  at  the  above  address. 

FOR  FURTHER  MFORMATION  CONTACT: 
William  Reid,  Research  Economist, 

Office  of  Policy  E)evelopment  and 
Research,  room  8212,  phone  (202-708- 
0421),  or  for  legal  questions,  (kant  E. 
Mitchell,  Senior  Attorney  for  RESPA, 
room  10252,  phone  (202-708-1552),  or 
Kenneth  A.  Markison,  Assistant  General 
Counsel  for  Administrative  Law,  room 
10252,  phone  (202-708-3137), 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410-0500.  The  TDD 
number  is  (202)  708-4594.  (These  are 
not  toll-free  numbers.) 

SUPPLEHIENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  pressed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (CA4B)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520).  No 
person  may  be  subjected  to  a  pendty  for 
(failure  to  comply  with  these  information 
collection  requirements  until  they  have 
been  approv^  and  assigned  an  OMB 
control  number.  The  OI^  control 
number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

The  public  reporting  burden  for  each 
of  these  collections  of  information  is 
estimated  to  include  the  time  for 
reviewing  the  instructions,  seerdiing 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection  ‘ 
of  information.  Information  cm  the 
estimated  public  reporting  burden  is 
provided  under  the  preamble  heading. 
Other  Matters.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  oT' 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Dd^iartment 
of  Housing  and  Urban  Develc^ment, 
Rules  Docket  Clerk,  451  Seventh  Street 
SW.,  room  10276,  Washington,  DC 
20410;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention 
Desk  Officer  for  HUD,  Washington,  DC 
20503. 

I.  Background 

This  proposed  rule  would  establish  a 
new  §  3500.17  in  the  Department’s 
regulation  implmnenting  the  Real  Estate 
Settlement  Procedures  Act  of  1974 


(RESPA),  24  CFR  p^  3500,  also  known 
as  Regulation  X.  This  new  sectiem 
would  establish  rules  under  section  10 
of  RESPA  relating  to  escrow  account 
statements  and  escrow  accounting 
procedures. 

On  May  16. 1988,  HUD  published  a 
proposed  rule  regarding  most  aspects  of 
RESPA,  which  included  a  request  for 
comments  from  the  public  regarding 
section  10.  On  December  9, 1991,  HUD 
also  published  a  proposed  rule 
concerning  information  in  escrow 
account  statements  required  under 
section  942  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  (Pub. 

L.  101-625,  approved  November  28, 
1990).  On  November  2, 1992,  HUD 
published  a  final  RESPA  rule,  but 
because  HUD’s  escrow  study  was  not 
completed,  HUD  reserved  the  section  of 
the  regulations  implementing  RESPA ’s 
escrow  accoimt  provisions.  This 
proposed  rule  addresses  the  comments 
received  on  the  earlier  May  16. 1988, 
proposed  rule  and  the  December  9. 

1991,  proposed  rule  regarding  escrow 
accoimt  statements. 

Section  10  (12  U.S.C.  2609)  of  the 
Real  Estate  Settlement  Procedures  Act  of 
1974  (12  U.S.C.  2601-2617)  (RESPA) 
limits  the  amount  of  money  that  lenders 
and  servicers  (genericelly  referred  to  as 
“servicers”  in  this  proposed  rule)  cen 
collect  from  borrowers  and  hold  in 
escrow  accounts  maintained  in 
connection  with  federally  related 
residential  mortgage  loans.  Under  these 
limits  a  servicer  may  not  require  a 
borrower  to  pay  monthly  into  the 
escrow  account  in  excess  of  one-twelfth 
(one  month’s  payment)  of  the  total 
amocmt  of  the  estimated  taxes, 
insurance  premiums,  and  other  charges 
respecting  the  property  that  are 
reasonably  anticipated  to  be  paid  during 
the  next  12  months,  plus  the  amount 
necessary  to  maintain  a  “emshion”  equal 
to  one-sixth  (or  two  months  payments) 
of  the  total  amount  of  such  taxes, 
insurance  premiums,  and  other  charges 
for  the  year.  (Section  10  also  restricts 
the  amoimts  that  a  borrower  can  be 
required  to  deposit  initially  to  set  up  an 
escrow  account  to  amoimts  necessary  to 
pay  pending  charges  plus  the  one-sixth 
cushion.) 

HUD  has  never  issued  final  rules 
regarding  Section  10  since  it  was 
enacted  as  part  of  the  original  RESPA 
legislation  in  1974  (the  caishion  was 
increased  from  one  month  to  two 
months  by  amendment  in  1976).  In  the 
last  several  years  controversy  has 
developed  about  the  limitations  of 
Sechon  10.  A  common  practice  of 
lenders  (which,  according  to  HUD’s 
Escrow  Study  discrussed  below,  nearly 
90%  follow)  is  to  collect  and  account  for 
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each  escrowed  item  and  to  provide  for 
a  one-sixth  cushion  for  each  item 
separately.  Under  this  method — ^known 
as  single-  or  individual  item  analysis — 
the  account  is  established  by  the  lender, 
and  payments  are  required  from  the 
borrower  so  that  the  amovmts  coming 
due  for  each  separate  item  will  be 
sufficient  to  pay  a  bill  coming  due  for 
that  item,  regardless  of  whether  other 
monies  are  available  in.  the  .account  a.s 
a  whole  to  pay  the  bill. 

The  effect  of  the  single-item  method 
is  almost  always  to  collect  more  money 
in  the  escrow  account  than  would  be  the 
case  if  the  accoimt  were  computed  on 
an  aggregate  basis— considering  what  is 
available  in  the  account  as  a  whole. 
Attorneys  General  of  a  number  of  States 
have  studied  the  issue  and  have  claimed 
that  single-item  analysis  has  resulted  in 
substantial  overescrowing  of  consumers’ 
money. 

Several  State  Attorneys  General  have 
brought  legal  actions  against  two  major 
mortgage  servicers,  charging  each  with 
overescrowing  based  on  RESPA  limits. 
The  two  companies  have  recently 
settled  with  what  the  Attorneys  General 
state  is  a  $100-150  million  refund 
obligation.  The  settlement  agreements 
reflect  the  comments  of  the  Attorneys 
General  regarding  Section  10  of  RESPA 
(below),  but  provide  that  if  HUD  puts 
forth  a  regulation  contrary  to  the 
settlement  interpretations,  the 
settlements  may  be  reopened  and 
renegotiated. 

In  February  1980,  an  informal  HUD 
opinion  took  the  position  that  in 
determining  whether  escrow  accoimts 
were  maintained  in  a  manner  consistent 
with  RESPA’s  requirements,  lenders 
could  use  either  single-item  or  aggregate 
analysis.  This  position  was  consistent 
with  the  legal  position  later  taken  in 
February  1991  by  the  Comptroller 
General,  which  held  that  both  the 
single-item  and  aggregate  analysis 
methods  could  be  permitted  under 
RESPA.  The  Comptroller  General  said 
that  HUD  should  issue  regulations  to 
clarify  what  method  or  methods  were 
permissible. 

On  May  16, 1988  (53  FR  17424),  HUD 
published  a  proposed  rule  that  sought  to 
implement  all  aspects  of  RESPA.  That 
proposed  rule  contained  a  limited 
discussion  of  Section  10  concerning 
escrow  accoimts  and  requested 
comments  from  the  public,  including 
specific  comments  on  the  desirability  of 
HUD  requiring  an  annual  statement 
setting  forth  information  regarding  the 
escrow  account  (Proposed  Rule 
Preamble,  Section  IV).  Only  one 
comment  was  received  regarding  the 
escrow  account  provisions,  a  collective 
comment  from  the  Attorneys  General  of 


four  States.  These  Attorneys  General 
asked  that  HUD  publish  a  definitive  rule 
regarding  escrow  accounting 
procedures.  They  also  requested  HUD  to 
clarify  the  limits  in  Section  10  by 
requiring  that  the  servicer  compute  a 
trial  running  balance  for  each  escrow 
account  each  year,  so  that  at  one  time 
during  the  year  the  account  reached  the 
one-sixth  cushion  on  an  aggregate  basis. 
Additionally,  the  Attorneys  General 
commented  that  where  mortgage  loan 
documents  do  not  require  an  escrow 
accoimt,  or  they  specify  a  lesser 
cushion,  the  documents  should  prevail. 

In  1990,  at  congressional  hearings  on 
the  subject  of  escrow  accounting,  HDD’s 
then-General  Counsel  announced  that 
HUD  would  undertake  a  study  of  escrow 
accounting  practices.  HUD  divided  the 
study  into  two  phases.  The  first  was  to 
identify  all  the  factors  that  affected  the 
balance  in  the  escrow  account, 
including  accounting  techniques,  size  of 
cushion,  and  the  frequency  of  required 
payments.  The  second  phase  was  to 
determine  actual  industry  practices  and 
the  prevalence  of  overescrowing. 

In  May  1991,  HUD  issued  its  Phase  I 
study  entitled  “Escrow  Management  for 
Single-Family  Residential  Property 
Phase  1  Report,”  which  concluded — 
using  models  developed  to  simulate  the 
effect  of  different  factors  on  escrow 
balances — ^that  there  was  wide  variation 
in  escrow  practices  and  that  several 
factors  outside  the  servicers’  control 
(such  as  due  dates  for  bills),  as  well  as 
factors  within  servicers’  control  (such  as 
accounting  methods),  affected  the 
balance  in  escrow  accounts.  In 
December  1992,  HUD  issued  the  Phase 
n  study  of  escrow  practices  entitled 
“Escrow  Management  for  Single-Family 
Residential  Property,  Phase  2:  Report  on 
Servicer  Survey”,  which  was  based  on 
a  large  statistical  sample  of  escrow 
accounts.  The  study  found  that  88 
percent  of  escrow  accounts  are 
computed  using  single-item  analysis,  2 
percent  by  aggregate  analysis,  and  10 
percent  by  some  hybrid  of  these  two 
methods. 

The  study  used  a  standard  that 
permitted  either  single-item  or  aggregate 
analysis  and  allowed  retention  of  a  one- 
sixth  (or  two  months)  cushion  plus  an 
additional  month  for  “pre-accrual”. 
“Pre-accrual”  is  a  practice  that  some 
servicers  have  used  where  funds  needed 
for  disbursement  from  an  escrow 
account  are  required  to  be  on  deposit  in 
the  account  at  a  date-prior  to  the 
disbursement  date,  and  that  has  resulted 
in  monies  in  escrow  accounts  in 
addition  to  the  one-sixth  cushion  of  a 
month’s  payments  or  more.  Using  a 
standard  allowing  a  month  of  pre¬ 
accrual  along  wi&  the  one-sixth 


cushion,  the  study  concluded  that  90% 
of  accounts  were  within  the  limits  and 
10%  were  overescrowed.  Using  a 
standard  not  permitting  pre-accrual  but 
still  permitting  a  one-si)^  cushion 
under  either  aggregate  or  single-item 
analysis,  the  data  indicated  &at  82%  of 
escrow  accounts  were  within  the  limits 
and  18%  were  over-escrowed.  Finally,  if 
there  had  been  a  standard  requiring 
aggregate  accounting  or  that  accounts 
reach  the  one-sixth  cushion  on  an 
aggregate  basis,  the  data  would  have 
shown  that  approximately  33  percent  of 
escrow  accounts  exceeded  the  limits. 

Using  the  standard  of  a  one-sixth 
cushion,  permittkig  single-item 
analysis,  plus  a  mc^th  of  pre-accrual, 
the  Phase  n  report  found  Aat  a  total  of 
approximately  $700  million  of 
borrowers*  funds  were  overescrowed 
under  residential  mortgages.  Assuming 
a  5  percent  interest  rate,  this  amount 
would  result  in  approximately  $35 
million  in  foregone  interest  that 
borrowers  could  have  earned  on  these 
funds  if  they  had  the  use  of  them. 
Thirty-five  million  dollars  in  foregone 
interest  represents  approximately  $10- 
11  interest  foregone  for  each  over¬ 
escrowed  account.  Using  a  one-sixth 
cushion  standeird  with  aggregate 
analysis  and  without  additional  pre¬ 
accrual,  the  hypothetical  amount  of 
overescrowed  funds  would  be  $1.6 
billion  or  $80  million  in  foregone 
interest.  This  results  in  approximately 
$25  of  foregone  interest  for  every  over¬ 
escrowed  account,  and,  of  course,  the 
consumer  is  also  deprived  of  the  use  of 
the  funds.  'These  survey  estimates 
applied  to  an  estimated  31  million 
mortgages  with  escrow  accounts. 

When  the  final  rule  for  RESPA  was 
ready  for  publication,  neither  the  Phase 
n  study  nor  the  escrow  provisions  were 
finished.  Accordingly,  the  November  2, 
1992  (57  FR  49600),  RESPA  Final  Rule 
did  not  include  escrow  provisions,  but 
reserved  a  section  for  future  rules 
regarding  escrow  accounting  procedures 
and  escrow  account  .statement 
requirements  added  by  section  942  of 
the  National  Affordable  Housing  Act  (12 
U.S.C.  2605).  At  the  same  time,  the 
November  2, 1992,  rule  withdrew  all 
formal  and  informal  opinions  issued 
before  the  rule,  including  the  1980 
opinion  concerning  escrow  accounting. 

On  January  21, 1993,  HUD  published 
an  Interpretive  Rule  that  restated  the 
earlier  HUD  position  that  either  single¬ 
item  or  aggregate  analysis  was 
permissible  under  RESPA.  The  rule 
included  an  appendix  illustrating 
computations  which,  imlike  the  Phase  n 
study,  did  not  include  a  “pre-accrual” 
period.  This  interpretive  rule  will  be 
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superseded  by  the  final  rule  resulting 
from  this  rulgnaaldng. 

Based  on  the  HUD  escrow  study,  it  is 
clear  that  too  many  accounts  are 
overescrowed  and  too  much  of 
consumers’  funds  is  being  held  by 
mortgage  servicers.  Therefore,  it  is  the 
view  of  the  Secr^ary  that  stricter 
adherence  to  RESPA's  escrow  account 
limits  must  be  adiieved.  To  that  end, 
the  Secretary  has  concluded  that  use  of 
aggregate  accounting  by  servicers  in 
analyzing  escrow  accounts  is  the  best 
and  simplest  means  to  stop 
overescrowing  of  consumers’  accounts 
and  to  implement  fiilly  and  fairly  the 
RESPA  Bection  lO’s  limits  on  accounts. 
This  rule,  therefore,  would  require  that 
servicers  analyze  all  new  escrow 
accounts  under  mortgages  originated  on 
r  r  after  the  effective  date  of  this  rule  on 
&n  aggregate  ba^  and  that  no  later  than 
t  hree  years  after  the  effective  date  of  this 
rule,  servicers  use  aggregate  accounting 
for  all  accoimts. 

In  this  proposed  rule  existing  escrow 
accoimts  are  identified  as  “pre-rule" 
accounts;  escrow  accounts  established 
on  or  aft«r  the  effective  date  of  the  rule 
are  called  "post-rule"  accounts.  Under 
the  rule,  during  a  three-year  phase-in 
period,  servicers  may  continue  to  use 
single-item  or  aggi^ate  analysis  or 
acceptable  hybi^  of  the  two  fm  pre¬ 
rule  accounts.  During  the  phase-in 
period,  the  rule  would  impose  strict 
requirements  for  servicers  to  determine 
the  one-sixth  cushion,  r^ardless  of 
which  accounting  method  is  employed; 
where  single-item  accounting  is 
employed,  the  cushions  for  each  single¬ 
item  may  not  exceed  the  one-sbeth  H^it. 
Also,  for  pre-rule  accounts,  servicers 
may  continue  to  employ  pre-accrual 
requirements  as  long  as  sudi 
requirements  do  not  result  in  accounts 
exceeding  the  two-month  timit.  There  is 
no  authority  under  RESPA  for  servicers 
to  require  “pre-accrual”  of  funds  to 
exce^  the  one-sixth  limits  under 
Section  10.  The  practice  of  “pre- 
accrual”  and  use  of  that  term  is 
prohibited  for  post  rule  accounts;  the 
terra  is  confusing  to  consumers. 

For  post-rule  accounts,  the  proposed 
rule  would  require  servicers  to  use 
aggr^te  analysis  for  eadi  account,  so 
that  tM  actual  account  balance  will  be 
less  than  or  equal  to  the  allowable 
cushion  (of  mie-sixth  of  annual 
estimated  disbursements  fitim  the 
account)  at  least  once  during  the 
computation  year.  There  are  several 
important  xeasons  for  allowing  a  phase- 
in  period  prior  to  implementing  these 
new  requimnents.  First,  the  mortgage 
serviemg  industry  currently  widely  uses 
the  single-item  accounting  method  lor 
escrow  accounts.  Second,  this  proposed 


requirement  represents  a  significant 
dimge  in  applying  the  escrow  limits 
from  past  informal  HUD  policy.  Third, 
servicing  rights  to  existing  mottles 
have  bem  Imught  and  sold  in  reoance 
on  past  statements  by  HUD  and  the 
General  Accounting  Office  (GAO) 
permitting  single-item  analysis. 
Immediate  application  of  t^  new 
requirement  to  existing  accounts  would 
have  a  substantial  negative  effect  on  the 
value  of  mortaage  smvicing. 

Moreover,  the  Secretary  recognizes 
the  need  for  adiieving  uniformity  in  the 
mmtgage  servicing  industry  and  in  the 
software  and  forms  industry  which 
services  it  Ifo  also  recognizes  the 
inherent  unworimbility  of  having  two 
classes  of  accounts,  those  established 
before  the  rule  and  those  after  it  whidi 
could  have  created  a  dual  system  for  as 
long  as  thirty  years.  Therefore,  the 
Secretary  believas  that  the  cost  and 
inconvenience  to  the  mortgage  servicing 
industry  would  be  offset  by  &e 
advantage  of  uniform  standards 
throughout  the  industry  and  the 
reduction  of  litigation  regarding 
controversial  elements  of  servicers’ 
procedures.  The  Secretary  recognizes 
the  effect  <»  servicing  of  the  current 
rapid  rate  of  refinancings  and  other 
discharges  of  mortgage  debt.  He  believes 
that  this  turnover,  coupled  with  a  three 
year  phase-in  period  for  the  rule,  would 
allow  the  servicing  market  to  adjust  its 
pricing  rapidly  to  compmt  to  the  new 
rulemaldne  without  undue  loss. 

During  toe  phase-in  period  the 
proposed  rule  would  require  an 
expanded  disclosure  to  borrowers 
concerning  amounts  held  in  their 
escrow  accounts  if  any  method  other 
than  aggr^te  accounting  is  employed. 
Hiis  is  because  accounting  methods 
other  than  aggregate  accounting  are 
more  difficult  to  understand.  Also, 
through  greater  disclosure,  accounts  are 
more  likely  to  cmiform  to  the  limits 
required  by  Section  10  and  these 
regulations.  Moreover,  the  Department 
anticipates  that  in  the  interest  .. 
consistency,  many  servicers  would 
move  as  quickly  as  possible  to.^ 
implement  the  new  requirements  under 
this  rule  fw  all  accounts.  When 
mortgage  servicing  is  sold  during  the 
phase-in  period,  the  new  requiimnents 
would  not  apply  as  long  as  me  original 
mortgage  is  in  force.  When  a  mortgage 
is  re^anoed  and  a  new  obligation 
replaces  an  existing  obligation,  the  new 
escrow  aocoimting  requirements  would 
apply. 

This  proposed  rule,  therefore,  would 
provide:  Liiinits  imdesr  Section  10  on 
deposits  in  escrow  accounts; 
permissible  accounting  prooedures  in 
applying  these  limitations;  requirements 


for  initial  and  annual  escrow  account 
statements;  and  uniform  definitions 
regarding  Section  10.  The  rule  makes 
clear  that  both  single-item  analysis  and 
aggregate  analysis  are  Mx»ptable 
accounting  prooedures  for  carrying  out 
Section  lO's  requirements  for  existing 
escrow  accounts  only  until  the  end  of  a 
three-year  phase-in  period  for  aggregate 
accounting,  and  that  aggregate 
accounting  is  required  for  new  accounts 
under  new  mortgages  on  or  after  the 
effective  date  of  the  rule. 

Ihe  rule  would  restrict  servicers  from 
retaining  in  an  escrow  account  a 
“cushion”  of  more  than  one-sixth  of  a 
year’s  pro)ected  disbursements  for  new 
accoimts  and,  under  single-item 
analysis  for  existing  accoimts,  ems-sixth 
of  the  yeer’s  projected  disbursements  for 
eadi  itmn.  It  also  would  set  out  rules  for 
shortages,  surpluses,  and  deficiencies 
{§  3500.17(f)). 

This  proposed  rule  would  provide 
that  the  limits  established  are  the 
maximums  that  may  be  collected  by  the 
servicer  tmder  the  mortgage  loan 
documents  or  if  the  documents  are 
silent;  the  mortgage  loan  documents 
prevail  if  lower  amounts  are  specified. 
'The  rule  would  not  provide  that  an 
escrow  account  is  prohibited  if  the 
mortgage  loan  documents  are  silent. 

Such  a  prohibition  would  exceed  HUD’s 
authority  under  RESPA. 

Review  of  Public  Comments 

Section  942  of  NAHA  amended 
Section  10  of  RESPA  to  require  that  an 
initial  escrow  account  statement  be 
delivered  to  borrowers  at  the  settlement 
of  the  loan  and  that  an  annual  statement 
be  provided  to  borrowers  showing  the 
previous  year’s  activities  in  the  escrow 
account  On  December  9, 1991,  HUD 
published  a  proposed  rule  (56  FR 
64446)  and  requested  comments  on  the 
codification  of  these  requirements. 
Fifty-one  comments  were  received  as 
discussed  here. 

Nine  comments  requested  a  delay  in 
implementation  of  a  final  rule  because 
of  a  need  to  retrain  staff,  use  up 
previous  forms,  change  software,  and 
address  other  administrative  burdens. 
Hie  Department  proposes  to  establish  a 
180-day  period  after  the  publication  of 
a  final  rule  for  foil  implementation  of 
most  of  the  rule  provisions  (the 
exception  is  a  three  year  phase-in  of  the 
aggi^ate  accounting  requirements). 

Eight  comments  raised  questions 
.regarding  voluntarily  est^lished  escrow 
accounts.  The  rule  has  been  clarified  to 
indicate  that  accounts  under  the  totally 
independent  control  of  borrowers  would 
not  be  covered.  However,  accounts 
under  the  control  of  services  are 
covered,  including  accounts  established 
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voluntarily  or  accoimts  in  which  some 
items,  such  as  credit  life  or  mortgage  life 
insurance,  are  contributed  voluntarily. 

Sixteen  comments  were  received 
regarding  the  time  of  delivery  of  the 
initial  escrow  account  statement.  Many 

auestioned  the  requirement  that  the 
ocument  be  delivered  at  settlement, 
and  were  concerned  that  failure  to  do  so 
might  affect  the  marketability  of  the 
loan.  Section  17  of  RESPA>{^ntract  and 
Liens:  Validity)  (l2  U.S.C.  2615) 
provides  that  ElESPA  will  not  affect  the 
validity  of  any  lien  or  contract.  After 
review  of  the  statute  and  its  legislative 
history,  HUD  has  concluded  that  the 
intent  of  the  statute  was  to  require  the 
delivery  of  the  statement  at  settlement, 
and  the  proposed  rule  so  provides. 

Other  commenters  were  concerned  that 
the  settlement  agent  was  given  an 
additional  burden  for  the  information 
provided  in  the  initial  escrow  accoimt 
statement.  However,  the  legislative 
language  assigns  responsibility  to  the 
“servicer.”  In  any  event,  the  information 
provided  in  the  initial  statement  is 
clearly  delineated  as  “estimates,”  and  is 
subject  to  change  during  the  escrow 
account  computation  year.  If  an  escrow 
account  is  not  a  requirement  for  closing 
the  loan,  or  is  not  established 
voluntarily  at  settlement,  but  is 
established  at  some  point  after 
settlement,  then  the  servicer  has  45  days 
after  the  accoimt  is  established  to 
submit  the  initial  escrow  account 
statement. 

Twenty-six  comments  were  received 
on  the  format  of  the  initial  escrow 
account  statement.  Some  of  these 
comments  are  adopted  in  this  proposed 
rule,  including  clarifying  that  the  format 
is  a  required  base  document,  but  that 
additional  material  may  be  added  and 
certain  modifications  (as  specified  in 
the  related  instructions)  may  be  made, 
as  long  as  the  intent  of  the  disclosure  is 
not  impaired. 

Five  commenters  were  concerned  that 
a  signed  acknowledgment  is  required 
when  delivery  of  an  escrow  account 
statement  is  made  in  person.  HUD’s 
view  continues  to  be  that  this  provision 
is  not  onerous  and  is  likely  to  be 
accomplished  in  face-to-face 
applications  or  settlements,  as  needed, 
or  by  mail,  in  the  same  way  that  other 
exchanges  of  documents  or  settlement 
materials  are  handled  in  various 
jurisdictions.  In  the  case  of  multiple 
borrowers,  the  borrowers  should 
designate  one  borrower  for  delivery  of 
documents. 

Several  commenters  questioned 
HUD’s  need  to  specify  the  type  of 
information  and  the  manner  of  retention 
needed  for  recordkeeping  pui^ses.  In 
this  proposed  rule,  HUD  has  deleted 


these  specific  details.  However,  HUD 
reiterates  in  this  proposed  rule  that 
servicers  must  maintain  a  recordkeeping 
system  to  reflect  compliance  with  the 
Act,  and  that  the  failure  to  maintain 
such  records  may  be  considered  feilure 
to  comply  with  the  Act  and  these 
regulations.  HUD  proposes  retaining 
five  year  record  retention  requirements, 
from  the  date  of  the  seryicer’s  last  act  of 
servicing,  in  order  to  enforce  this 
provision. 

Several  of  the  twenty-one  comments 
received  on  the  annual  escrow  account 
statement  requirements  indicated  that 
servicers  believed  they  were"  providing 
all  of  the  information  required,  at  least 
at  some  point  during  a  year.  HUD  has 
concluded  that  the  statute  requires  a 
yearly  statement  to  be  provided,  so  that 
at  one  point  during  the  year  borrowers 
will  have  occasion  to  focus  on  their 
escrow  accounts.  A  one-time  statement 
is  required  each  year,  even  if  the 
servicer  provides  cumulative  data 
regarding  the  escrow  account  during  the  ' 
year.  In  this  proposed  rule,  HUD  sets 
forth  a  format  for  an  annual  statement 
that  meets  the  statutory  requirements 
and  that  will  help  borrowers  to 
understand  more  easily  the  transactions 
in  their  escrow  accounts.  Within  the 
format  are  different  pre-rule  and  post¬ 
rule  annual  escrow  account  statement 
disclosme  requirements. 

This  rule  proposes  including  “short 
year”  provisions  so  that  servicers  may 
restructure  their  computation  years,  if 
desired.  The  statute  does  not  mandate 
calendar  year  statements,  but  because  of 
the  requirements  of  the  Internal 
Revenue  Service  (IRS)  for  some  of  the 
same  information,  the  Department 
believes  that  many  servicers  would 
want  to  make  this  change.  The  format 
language  may  be  combined  with  other 
documents,  such  as  the  Substitute  1098 
submitted  to  the  IRS.  One  commenter 
asked  if  late  charges  could  be  included. 
This  is  at  the  servicer’s  option;  neither 
the  statute  nor  the  rule  address  this 
matterr 

One  commenter  noted  that  fees  could 
not  be  charged  for  escrow  statements 
and  wanted  to  know  if  fees  could  he 
charged  for  escrow  account  management 
services.  There  is  no  statutory  basis  to 
allow  or  disallow  semcers  charging 
operating  fees  for  the  management  of 
escrow  accounts. 

Nineteen  commenters  were  concerned 
with  the  requirement  that  mandated  a 
servicer  to  make  timely  pajnnents  even 
though  there  are  insufficient  monies  in 
the  escrow  account.  This  provision  was 
based  on  section  6(g)  of  RESPA 
(Servicing  of  Mortgage  Loans  and 
Administration  of  Escrow  Accounts). 
However,  the  proposed  rule  makes  clear 


that  this  requirement  only  applies 
where  the  borrower  has  made  the 
payments  in  a  timely  manner  to  the 
escrow  account. 

Miscellaneous  Matters 

'The  proposed  rule  would  cover  all 
escrow  accounts  for  all  federally  related 
mortgage  loans,  whether  opened  before 
or  after  the  effective  date  of  RESPA 
(December  22, 1974).  The  rule  proposes 
different  requirements  for  accounts 
established  under  mortgages  originated 
prior  to  the  effective  date  of  this  rule 
than  for  accounts  that  are  established 
under  mortgages  originated  after  the 
effective  date.  Becanse  escrow  account 
practices  involve  a  Sidistantial  number 
of  definitions  not  otherwise  relevant 
under  other  parts  of  RESPA,  a  separate 
definition  section  for  terms  specific  to 
escrow  accounts  is  included  in  this  rule. 

.  The  Department  recognizes  that 
currently  outstanding  instructions  for 
escrow  accounts  for  FHA-insured 
mortgages  (24  CFR  203.550)  are  not 
entirely  consonant  with  this  proposed 
rule.  In  the  event  that  a  final  rule  is 
adopted  that  also  differs  from  these  FHA 
requirements,  the  RESPA  rule  will 
govern,  and  the  Department  will 
concurrently  amend  its  FHA-insured 
moi^ara  instructions  and  forms. 

Finally,  the  Department  requests 
comments  regarding  any  other  matters  it 
might  cover  in  this  escrow  account  rule, 
for  example,  whether  the  Department 
should  t^e  a  position  regarding 
escrowing  in  ffiose  States  that  give 
“super-liens”  to  condominium 
associations.  Also,  the  current  proposed 
rule  does  not  discuss  accounting 
methodology  in  collecting  for  escrow 
account  items  that  are  paid  less 
frequently  than  yearly,  such  as  certain 
flocKl  insurance  premiums.  The 
Department  welcomes  comments 
regarding  treatment  of  such  escrow 
account  items,  as  well  as  any  other 
comments  on  this  proposed  rule. 

Mortgage  Servicing  Transfer  Provisions 
(Section  6  of  RESPA) 

On  April  26, 1991,  the  Department 
issued  an  Interim  Rule  for  effect 
implementing  the  provisions  of  Section 
6  of  RESPA.  This  interim  rule  was 
codified  in  the  1992  Code  of  Federal 
Regulations  (CFR)  at  24  CFR  3500.21, 
but  does  not  appear  in  the  1993 
codification.  Nonetheless,  this  Interim 
Rule  remains  in  effect  and  must  be 
followed  by  all  covered  persons.  The 
Department  anticipates  subsequent 
rulemaking  to  change  the  status  of  the 
mortgage  servicing  transfer  provisions 
from  Interim  to  Final,  but  reiterates  that 
the  current  Interim  Rule  continues  in 
effect. 
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'  Other  Matters 

Public  Reporting  Burden 

The  information  collection 
requirements  contained  in  this  proposed 


rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501>3520).  The 


following  provisions  of  the  proposed 
rule  have  been  determined  by  the 
Department  to  contain  collection  of 
information  requirements: 


Reference  in  mle 

Number  of 
respondents 

Number  of 
responses 
per  respond¬ 
ent 

1 

Total  annual 
responses 
(nfiillion) 

Hours  per 
response 

Total  hours 

Initial  statement  . . . . 

2,000 

1,950 

3.9 

.0875 

341,250 

Annual  statament . . . . . 

2,000 

17,825 

36.65 

.120833 

4,307,696 

Total  annual  burden . 

. . 

4,648,946 

Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Coimdl  on 
Environmental  Quality  and  24  CFR 
50.20  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  proposed  rule  do  not  affect  a 
physical  structure  or  property  and  relate 
only  to  statutorily  requir^  accoimting 
and  reporting  procedures,  and, 
therefore,  are  categorically  excluded 
from  the  requirements  of  the  National 
Environmental  Policy  Act. 

Executive  Order  12866 

This  proposed  rule  constitutes  a 
“significant  re^atory  action”  as  that 
term  is  defined  in  section  3(f)  of 
Executive  Order  12866  on  Regulatory 
Planning  and  Review  issued  by  the 
President  on  September  30, 1993.  A 
preliminary  review  of  the  proposed  rule 
indicated  that  it  might,  as  defined  in 
that  Order,  have  an  annual  effect  on  the 
economy  of  $100  million  or  more. 
Accordingly,  a  preliminary  regulatory 
impact  analysis  has  been  prepared  and 
is  available  for  review  and  inspection  in 
room  10276,  Rules  Docket  Clerk,  Office 
of  the  General  Counsel,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
20410-0500. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  proposed  rule 
before  publication  and  by  approving  it 
certifies  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  requirements  of  the  proposed  rule 
are  dirked  toward  the  accounting 
procedures  used  in  the  mortgage 
servicing  industry  and  the  disclosure  to 
consumers  of  related  information. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 


in  this  proposed  rule  would  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
proposed  rule  is  not  subject  to  review 
imder  the  Order.  The  requirements  of 
the  proposed  rule  are  dieted  toward 
the  accounting  procedures  used  in  the 
mortgage  servicing  industry  and  the 
disclosure  to  consumers  of  related 
information. 

Executive  Order  12606,  the  Family 

The  General  Coimsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  proposed  rule  does 
not  have  the  potential  for  significant 
impact  on  family  formation, 
maintenance,  and  general  well-being, 
and,  thus,  is  not  subject  to  review  \mder 
the  Order.  No  significant  change  in 
existing  HUD  policies  or  programs  will 
result  from  promulgation  of  ^s 
proposed  rule,  as  those  policies  and 
programs  relate  to  family  concerns.  ’ « 

Regulatory  Agenda ' 

This  proposed  rule  was  listed  as 
sequence  1522  in  the  Department’s 
Semiannual  Agenda  of  Regulations 
published  on  October  25, 196d,  (58  FR 
56402,  56426)  under  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act,  and  was  requested  by  and 
submitted  to  the  Committee  on  Banking, 
Housing  and  Urban  Affairs  of  the  Senate 
and  the  Committee  on  Banking,  Finance 
and  Urban  Affairs  of  the  House  of 
Representatives  vmder  section  7(o)  of 
the  Department  of  Housing  and  Urban 
Development  Act. 

List  of  Subjects  in  24  CFR  Part  3500 

Consumer  protection.  Housing, 
Mortgages,  Real  property  acquisition. 
Reporting  and  recordkeeping 
requirements. 


For  the  reasons  set  out  in  the 
preamble,  24  CFR  part  3500  is  proposed 
to  be  amended  as  follows: 

PART  3500— REAL  ESTATE 
SETTLEMENT  PROCEDURES  ACT 

1.  The  authority  citation  for  part  3500 
would  continue  to  read  as  follows: 

Authority:  12  U.S.C.  2601  etseq. 

2.  A  new  §  3500.17  would  be  added, 
to  read  as  follows: 

§  3500.1 7  Escrow  accounts. 

(a)  General.  The  requirements  in  this 
section  are  stated  in  terms  of  escrow 
accounts  where  payments  are  made  and 
accounts  computed  on  a  monthly  basis. 
If  escrow  accovmt  payments  eire  made 
bi-weekly  or  for  other  calendar  periods, 
the  requirements  in  this  section  should 
be  applied  appropriately  for  such  other 
periods,  and  escrow  account  statements 
and  analysis  modified  accordingly. 

(b)  Definitions.  As  used  in  this 
section: 

Acceptable  accounting  method  means 
an  accounting  method  used  by  a 
servicer  to  conduct  an  escrow  analysis 
for  an  escrow  accotmt  and  which  is 
permitted  under  §  3500.17(c)  of  this 
regulation.! 

Aggregate  (or)  composite  analysis, 
hereafter  called  aggregate  analysis,  is  an 
accounting  method  used  in  m^ng  an 
escrow  account  analysis  to  compute 
required  balances  for  and  payments  to 
an  escrow  accoimt  in  whi^  the 
sufficiency  of  funds  for  such  balances 
and  payments  is  determined  by 
analyzing  the  accovmt  as  a  whole.  For 


>  Until  the  conversion  date  for  pre-rule  accounts, 
both  single-item  (individual-item)  analysis  and 
aggregate  analysis  methods  are  acceptable 
accounting  methods,  as  are  accounting  methods 
that  combine  characteristics  of  both  the  foregoing 
methods  (sometimes  termed  "hybrid  accounting 
methods”),  as  long  as  use  of  any  such  method  does 
not  result  in  payments  or  cushions  in  excess  of 
those  that  result  from  escrow  account  analysis  using 
the  single-item  analysis  method.  For  post-rule 
accounts,  aggregate  analysis  is  the  only  acceptable 
accounting  method  to  conduct  escrow  account 
analysis  to  ensure  compliance  with  the  limits 
imposed  by  this  regulation. 
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purposes  of  this  section,  permissible 
calculations  imder  this  method  are  set 
forth  in  Appendix  F  of  this  part 

Annual  Exrow  Account  Statement 
means  a  statement  containing  all  of  the 
information  set  forth  in  paragraph  (i)  of 
this  section,  and  that  must  be  submitted 
to  the  borrower  not  more  than  30 
calendar  days  after  the  conclusion  of  the 
annual  escrow  account  analysis 
reouired  by  this  section. 

Composite  analysis  means  the  same  as 
“aggregate  analysis”. 

Conversion  date  means  the  date  three 
years  from  the  effective  date  of  this 
section  (i.e.,  (insert  date  three  years 
after  effective  date  as  published  in  the 
Feder^  Register]),  by  which  date  all 
servicers  are  required  to  use  aggregate 
analysis  in  conducting  escrow  account 
analyses  for  escrow  accounts  in 
accordance  with  this  section. 

Cushion  or  reserve  (hereafter  cushion) 
means  funds  allowed  to  be  required  by 
a  servicer  imder  paragraph  (c)  of  this 
section  to  be  paid  by  a  borrower  into  an 
escrow  accoimt  to  cover  unanticipated 
disbursements  or  to  cover 
disbursements  made  before  the 
borrower’s  payments  are  available  in  the 
account. 

Date  of  establishment  of  an  escrow 
account  means  the  date  the  servicer 
establishes  the  escrow  accoimt. 

Deficiency  is  the  amount  in  excess  of 
the  balance  of  an  escrow  account  that  a 
servicer  actually  advances  from  its  own 
funds  to  pay  a  disbursement  from  tl^p 
account  on  the  date  sqch  disbursement 
is  due. 

Delivery  means  the  placing  of  a 
document  in  the  United  States  mail, 
first-class  postage  paid,  addressed  to  the 
last  known  addi^  of  the  recipient. 
Hand  delivery  also  constitutes  delivery. 

Disbursement  date  means  the  date  on 
which  the  servicer  actually  pays  each 
escrow  item  or  items  from  the  escrow 
account  A  disbursement  date  must 
occur  on  or  before  either  the  last  date  on 
which  the  item  can  be  paid  without 
penalty  or  the  last  date  on  which  the 
item  can  be  paid  without  losing  an 
available  discount 

Escrow  account  means  any  account 
that  is  established  by  or  under  the 
control  of  a  servicer  on  behalf  of  a 
borrower  for  the  purpose  of  making 
payments  of  taxes,  insurance  premiums, 
or  other  charges  with  respect  to  a 
federally  related  mortgage  loan, 
including  charges  that  the  borrower  and 
servicer  have  voluntarily  agreed  that  the 
servicer  should  collect  and  pay.  The 
definition  encompasses  any  account 
established  for  this  describe  purpose, 
although  it  may  be  called  a  “trust 
account”,  “reserve  account”,  “impound 
account”,  or  other  term  in  different 


localities.  An  "escrow  account” 
includes  any  arrangement  where  a 
portion  of  borrower’s  payments  are 
added  to  principal  and  subsequently 
deducted  from  principal  when  charges 
for  taxes,  insurance  premiums,  or  other 
charges  are  paid  by  &e  servicer.  For 
purposes  of  this  section,  the  term  does 
not  include  an  escrow  account  used  to 
pay  mortgage  related  charges  when  the 
account  is  under  the  totally 
independent  control  of  the  borrower 
rather  than  the  servicer. 

Escrow  account  analysis  means  the 
practice  where  a  servicer  conducts  a 
trial  running  balance  for  an  escrow 
account  to: 

(1)  Determine  the  amount  of  required 
balances  for  the  account  and  the 
cushion,  if  any; 

(2)  Compute  the  required  monthly 
payment  into  the  accoimt  for  the 
succeeding  escrow  account  computation 
year  and  required  deposits  at  the 
establishment  of  the  account,  where 
applicable;  and 

(3)  Prepare  initial  and  annual  escrow- 
account  statements. 

Escrow  account  computation  year  is  a 
12-month  period  established  by  the 
servicer  beginning  with  an  initial 
payment  date.  The  term  includes  each 
12-month  period  thereafter,  unless  a 
change  that  starts  a  new  account 
computation  year  occurs  as  set  forth  in 
paragraph  (i)  of  this  section. 

Exrow  account  item  or  xparate  item 
means  any  separate  expenditure 
category,  such  as  taxes  or  insurance,  for 
which  fimds  are  collected  in  the  escrow 
account  for  disbursement. 

Federally  related  mortgage  loan  has 
the  meaning  set  forth  in  §  3500.2. 

Indhndum-item  analysis  means  the 
same  as  “single-item  analysis”. 

Initial  escrow  account  statement 
means  a  statement  concerning  an 
escrow  account  that  is  provided  to  the 
borrower  in  accordance  with  paragraph 
(g)  of  this  section  and  that  is  in 
substantially  the  format  set  forth  in 
paragraph  (h)  of  this  section. 

IfStallment  payment  means  one  of 
two  or  more  payments  due  on  an  annual 
disbursement  from  an  escrow  account; 
e.g.,  when  a  jurisdiction  requires 
quarterly  or  semiannual  installment 
papaents  of  taxes. 

Mortgage  loan  m.^s  a  federally 
related  mortgage  loan  as  that  term  is 
defined  in  §  3500.2. 

Payment  date  means  the  date  each 
month  when  the  monthly  payment  to  an 
escrow  account  is  due  to  the  servicer 
from  the  borrower.  Initial  payment  date 
means  the  date  the  first  payment  to  an 
escrow  account  is  due  fiinm  a  borrower. 

Phase-in  period  means  the  period 
beginning  on  the  effective  date  of  this 


section  and  ending  on  the  conversion 
date,  i.e.,  [insert  date  three  years  after 
effective  date  as  published  in  the 
Federal  Register],  by  which  date  all 
servicers  are  requir^  to  use  the  same 
aggregate  accounting  method  in 
conducting  escrow  account  analyses. 

Post-rule  account  means  an  escrow 
account  established  under  a  mortgage 
loan  whose  settlement  date  is  on  or  after 
the  effective  date  of  this  section. 

Pre-accrual  is  a  practice  employed  by 
some  servicers  under  which  funds 
needed  for  disbursement  from  an 
escrow  account  are  required  to  be  on 
deposit  in  the  account  at  a  date  prior  to 
the  disbursement  date.  Pre-accrual  is 
subject  to  the  limit^ons  of  paragraph 
(c)  of  this  section.  ' 

Pre-rule  account  is  an  escrow  account 
established  under  a  mortgage  loan  when 
the  settlement  date  is  before  the 
effective  date  of  this  rule. 

Reserve  means  the  same  as  “cushion”. 

Separate  item  means  the  same  as 
“escrow  account  item”. 

Servicer  means  the  person  responsible 
for  servicing  a  loan.  A  lender  is  a 
servicer  if  the  lender  performs  servicing 
functions. 

Servicing  means  receiving  any 
scheduled  periodic  payments  from  a 
borrower  under  a  mortgage  loan, 
including  payments  of  principal  and 
interest  and  payments  to  an  escrow 
account,  and  making  disbursements  of 
principal  and  interest  and  other 
amoqnts  received  from  the  borrower 
that  are  paid  to  the  escrow  account, 
including  such  items  as  taxes  and 
insurance.  'The  disbursements  may  be 
required  pursuant  to  the  terms  of  the 
loan  or  voluntarily  agreed  to  be  paid  by 
the  borrower. 

Settlement  has  the  same  meaning  set 
forth  in  §  3500.2. 

Shortage  means  an  amount,, 
determined  at  the  time  of  escrow 
analysis,  by  which  an  escrow  account 
contains  less  than  the  target  balance  for 
the  account. 

Single-item  analysis  means  an 
accounting  method  for  conducting 
escrow  account  ainalysis  where  required 
escrow  balances  and  payments  are 
computed  considering  each  escrow  item 
separately.  Permissible  calculations  for 
pre-rule  accounts  under  this  method  are 
set  forth  in  Appendix  F  of  this  part. 

Submission  (of  an  escrow  account 
statement)  means  the  delivery  of  the 
statement  by  the  servicer  to  the 
borrower. 

Surplus  means  an  amount, 
determined  at  the  time  of  escrow 
analysis,  by  which  an  escrow  account 
exce^  the  target  balance  for  the 
account. 
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of  recordkeeping  means  that 
mediod  of  keeping  information  that  is 
employed  hy  the  servicer  that  reflects 
the  fects  relating  to  that  servicer's 
handling  of  the  TOirower’s  escrow 
account,  including,  but  not  limited  to,‘ 
the  payment  of  amounts  from  the 
escrow  account  and  the  submission  of 
initial  and  annual  escrow  accoimt 
statements  to  the  borrowers. 

Target  balance  means  the  estimated 
balance  in  an  escrow  accoimt  that  is  just 
sufficient  to  pay  necessary 
disbursements  from  the  escrow  account 
plus  the  amount  of  any  chosen  cushion 
permitted  imder  Section  10  of  RESPA 
and  this  section. 

Trial  running  balance  means  a 
projection  of  payments  and 
disbursements  from  an  escrow  account 
for  its  computation  year,  utilizing  an 
acceptable  accounting  method.  All  of 
the  following  items  (l)-(4)  of  this 
definition  will  be  used  to  determine  the 
required  monthly  payment  into  the 
accoimt  for  the  succeeding  escrow 
account  computation  year  and  required 
deposits  at  the  establishment  of  the 
account,  when  applicable: 

(1)  The  initial  or  current  balance; 

(2)  The  estimated  annual  total  amount 
of  disbursements  from  the  account; 

(3)  The  target  balances  for  each 
month;  and 

(4)  The  cushion,  if  any,  permitted 
under  Section  10  of  RESPA  and  this 
section. 

(c)  Limits  on  payments  to  escrow 
accounts;  acceptable  accounting  - 
methods  to  determine  limits.  (1)  A 
lender,  in  connection  with  a  federally 
related  mortgage  loan,  may  not  require 
the  borrower  or  prospective  borrower: 

(i)  To  deposit  in  any  escrow  account 
that  may  be  established  in  connection 
with  such  loan  for  the  purpose  of 
assuring  payment  of  taxes,  insurance 
premiums,  or  other  charges  with  respect 
to  the  property,  in  connection  with  the 
settlement,  an  aggregate  sum  (for  such 
purpose)  in  excess  of  a  sum  that  will  be 
sufficient  to  pay  such  taxes,  insurance 
premiums,  and  other  charges 
attributable  to  the  period  beginning  on  • 
the  last  date  on  which  each  such  charge 
would  have  been  paid  under  the  normal 
lending  practice  of  the  lender  and  local 
custom,  provided  that  the  selection  of 
each  such  date  constitutes  prudent 
lending  practice,  and  ending  on  the  due 
date  of  its  first  full  installment  payment 
under  the  mortgage,  plus  one-sixth  of 
the  estimated  totd  amount  of  such 
taxes,  insurance  premiums  and  other 
charges  to  be  paid  on  dates,  as  provided 
above,  during  the  ensuing  12-month 
period;  or 

(ii)  To  deposit  in  any  such  escrow 
account  in  any  month  beginning  with 


the  first  full  installment  payment  under 
the  mortgage  a  sum  (for  tne  purpose  of 
assuring  payment  of  taxes,  insurance 
premiums,  and  other  charges  with 
respect  to  the  property)  in  excess  of  the 
sum  of: 

(A)  One-twelfth  of  the  total  amount  of 
the  estimated  taxes,  insurance 
premiums,  and  other  charges  that  are 
reasonably  anticipated  to  be  paid  on 
dates  during  the  ensuing  12  months, 
which  dates  are  in  accordance  with  the 
normal  lending  practice  of  the  lender 
and  local  custom,  provided  that  the 
selection  of  each  such  date  constitutes 
prudent  lending  practice,  plus 

(B)  Such  amount  as  is  necessary  to 
maintain  an  additional  balance  in  the 
escrow  account  not  to  exceed  one-sixth 
of  the  estimated  total  amount  of  these 
taxes,  insurance  premiums,  and  other 
charges  to  be  paid  on  dates,  as  provided 
above,  during  the  ensuing  12-month 
period.  However,  in  the  event  the  lender 
determines  there  will  be  or  is  a 
deficiency,  the  lender  shall  not  be 
prohibited  from  requiring  additional 
monthly  deposits  in  such  escrow 
accounts  to  avoid  or  eliminate  the 
deficiency. 

(2)  The  following  prescribes 
acceptable  accounting  methods  that  may 
be  used  by  servicers  to  conduct  an 
escrow  account  analysis  under  an 
acceptable  accounting  method,  as 
specified  in  paragraph  (d)  of  this 
section,  to  determine,  based  on 
estimates  of  disbursements  to  be  made 
from  the  account,  the  amount  of  the 
cushion  and  required  balances  in  the 
account  to  assure  that  there  are 
sufficient  funds  to  pay  charges  with 
respect  to  the  property;  to  calculate  the 
amounts  of  payments  to  be  required 
from  the  borrower;  to  assure  that  the 
cushion  and  payments  are  not  in  excess 
of  the  limits  imposed  by  this  section  in ' 
accordance  with  Section  10;  and  to 
prepare  initial  and  annual  escrow 
account  statements  for  borrowers. 

(i)  Pre-rule  accounts.  During  the 
phase-in  period,  for  escrow  accounts  in 
existence  before  the  effective  4ate  of  this 
section,  both  single-item  analysis  and 
aggregate-analysis  are  accept^le 
accounting  methods  that  may  be  used 
by  servicers  to  conduct  an  escrow 
account  analysis.  For  existing  escrow 
accounts,  “hybrid  accounting  methods’’, 
combining  characteristics  of  both  of 
these  me^ods,  are  also  acceptable 
accounting  methods  during  the  phase-in 
period  as  long  as  the  amounts  of 
borrower  payments  and  the  amounts 
retained  in  such  accounts  are  not  in 
excess  of  the  amounts  that  would  result 
from  use  of  single-item  analysis  method 
in  accordance  with  paragraph  (d)  of  this 
section.  As  of  the  conversion  date,  all 


existing  accounts  shall  follow  the 
requirements  for  post-rule  accounts  in 
paragraph  (c)(2)(ii)  of  this  section. 

(ii)  Post-nile  accounts.  For  escrow 
accounts  established  on  or  after  the 
effective  date  of  this  section  ([insert 
effective  date  as  calculated  by  the 
Federal  Register]),  aggregate  accounting 
is  the  only  accounting  method  that  may 
be  used  by  servicers  to  conduct  an 
escrow  account  analysis  in  accordance 
with  the  requirements  of  paragraph  (d) 
of  this  section. 

(iii)  Refinancing  of  existing  loans; 
transfer  of  servicing.  The  transfer  of 
servicing  of  a  pre-rule  escrow  account 
does  not  affect  the  status  of  the  account 
for  purposes  of  the  coverage  of  this 
section.  However,  an  escrow  account 
established  in  connection  with  the 
refinancing  of  a  mortgage  loan  that 
involves  replacement  of  an  existing 
obligation  with  a  new  obligation  is  a 
post-rule  account. 

(3)  Prior  to  the  establishment  of  an 
escrow  account  under  a  mortgage  loan, 
the  servicer  shall  conduct  an  escrow 
account  analysis  for  the  purpose  of 
determining  the  amount  the  borrower 
will  be  required  to  deposit  to  establish 
an  escrow  account  to  pay  escrow 
account  items  respecting  the  mortgaged 
property.  The  amount  required  to  be 
deposited  may  include  no  more  than: 

(i)  The  aggregate  sum  necessary  to  pay 
charges  for  escrow  account  items  due 
from  the  account  from  the  date  on 
which  each  such  charge  would  have 
been  paid  under  normal  lending 
practice  and  local  custom  until  the  date 
of  the  first  full  payment  under  the 
mortgage  that  includes  the  first  payment 
to  the  escrow  account,  plus 

(ii)  An  amount  necessary  to  establish 
a  cushion.  The  cushion  shall  be  no 
greaterlhan  one-sixth  of  the  estimated 
total  amount  of  disbursements  from  the 
account  for  escrow  items  during  the 
course  of  the  year  following  the  date  of 
establishment  of  the  escrow  account, 
using  an  acceptable  accounting  method 
in  accordance  with  this  section. 

(4)  The  servicer  shall  conduct  an 
escrow  account  analysis  to  determine 
the  monthly  payment  to  the  escrow 
account  that  the  servicer  may  require  in 
any  month  following  settlement, 
beginning  with  the  initial  payment.  In 
accordance  with  such  analysis,  the 
servicer  may  require  the  borrower  to  pay 
to  the  escrow  accoimt  an  amount  not  in 
excess  of  one-twelfth  (1/12)  of  the 
estimated  total  disbursements  finm  the 
account  for  escrow  account  items  that 
are  reasonably  anticipated  to  be  paid 
during  the  escrow  account  computation 

ear.  The  servicer  may  also  require  the 
orrower  to  pay  such  amount  as  is 
necessary  to  maintain  a  cushion  in  the 
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account  not  in  excess  of  one-sixth  of 
such  estimated  total  annual 
disbursements  from  the  accoimt  for  the 
escrow  computation  year. 

(5)  Cushion.  Under  the  aggregate 
analysis  method,  the  cushion  may  not 
exceed  one-sixth  of  the  estimated 
disbursements  from  the  accotmt 
computed  on  an  aggregate  basis.  Where 
single-item  accounting  methods  or 
hybridized  methods  are  permitted  under 
paragraph  (c)(2)  of  this  section,  the 
cushion  may  not  exceed  the  total  of  one- 
sixth  of  the  estimated  annual 
disbursements  for  each  such  item  that 
would  be  computed  if  single-item 
accounting  were  used  in  accordance 
with  the  reqmrements  of  paragraph  (d) 
of  this  section.  In  using  single-item 
analysis,  separate  accounts  may  be 
established  for  each  escrow  item,  but 
such  accoimts  may  not  be  further 
divided  into  subaccovmts,  even  if  the 
payee  requires  installment  payments. 

(^B)  Restrictions  on  pre-accrual.  For 
pre-rule  accounts,  a  servicer  may  not 
require  any  pre-accrual  that  results  in 
the  payment,  cushion,  and  account 
balances  of  an  escrow  accoimt  in  any 
manner  exceeding  the  hmits  set  form  in 
paragraph  (c)(4)  of  this  section.  For  post¬ 
rule  accounts,  a  servicer  may  not  require 
pre-accrual,  and  the  term  may  not  be 
used  to  describe  any  portion  of  the 
cushion  permitted  imder  paragraph 

(c)(4)  of  this  section. 

(7)  Under  all  methods  of  escrow 
analysis  the  servicer  estimates  the 
amounts  of  items  to  be  disbursed. 
Accordingly,  in  performing  the  initial 
escrow  account  computation  for  the  first 

^  escrow  account  computation  year,  and 
for  subsequent  analyses  for  computation 
years  thereafter,  when  increases  or 
decreases  in  escrow  items  are  known  or 
should  be  known,  the  servicer  shall  base 
its  estimates  for  escrow  items  on  the 
amoimt  of  the  items  plus  any  known 
increases  for  those  items.  When 
information  on  increases  or  decreases  in 
escrow  items  is  not  reasonably  available 
to  the  servicer,  the  servicer  may  base  its 
estimates  for  the  items  on  the  previous 
year’s  payment  or  the  previous  year’s 
payment  modified  by  the  percentage 
change  under  the  Consumer  Price  Index 
(CPI)  for  the  12-month  period  most 
recently  available  at  the  time  of  the 
escrow  analysis. 

(8)  Provisions  in  mortgage  documents. 
'This  paragraph  sets  forth  limits  on 
amoimts  that  may  be  collected  by 
servicers  under  mortgage  loan 
documents  or  if  the  documents  are 
silent.  Any  mortgage  loan  document 
that  authorizes  accumulation  of 
amounts  in  escrow  accounts  in  excess  of 
the  hmits  in  Section  10  of  RESPA 
violates  this  Federal  law.  Neither 


Section  10  nor  this  section  take  a 
position  as  to  whether  an  escrow 
accoimt  may  be  estabUshed  when  the 
documents  are  silent.  The  mortgage  loan 
documents  prevail  if  the  documents 
prescribe  liMts  lower  than  those 
prescribed  under  this  section. 

(d)  Methods  of  escrow  account 
analysis.  Paragraph  (c)  of  this  section 
prescribes  acceptable  accounting 
methods.  The  following  sets  forth  the  • 
arithmetical  steps  to  arrive  at  escrow 
payments  from  borrowers  under  each 
method. 

(1)  Aggregate  analysis,  (i)  When 
aggregate  analysis  is  used  in  escrow 
account  analysis,  the  trial  monthly 
balances  computed  by  the  servicer  may 
not  exceed  the  trial  monthly  balances 
computed  according  to  the  following  set 
of  arithmetic  operations: 

(A)  The  servicer  first  projects  a  trial 
balance  for  the  account  as  a  whole  over 
the  next  12  months  (a  trial  running 
balance),  assuming  each  estimated 
disbursement  is  made  in  the  month  it  ia 
due  on  its  disbursement  date  and 
assuming  payments  from  the  borrower 
equal  to  one-twelfth  of  the  estimated 
total  annual  escrow  account 
disbursements  are  received  each  month. 

(B)  The  servicer  then  examines  the 
monthly  trial  balances  and  adds  to  the 
first  monthly  balance  an  amount  just 
sufficient  to  bring  the  lowest  monthly 
trial  balance  to  zero,  and  adjusts  all 
subsequent  monthly  balances 
accordingly. 

(C)  The  servicer  then  may  add  to  the 
monthly  balances  the  permissible 
cushion,  if  any,  up  to  one-sixth  of  the 
estimated  total  annual  escrow  account 
disbursements  from  the  account.  This 
amount  represents  up  to  two  months  of 
escrow  payments  to  the  servicer  (net  of 
any  increases  or  decreases  because  of 
prior  year  shortages  or  surpluses, 
respectively). 

(li)  Under  this  method  of  analysis,  the 
lowest  monthly  balance  for  the  account 
must  be  less  than  or  equal  to  one-sixth 
of  ^  estimated  total  annual  escrow 
account  disbursements.  The  trial 
monthly  balances  that  the  servicer 
would  derive  by  using  these  arithmetic 
operations  applied  to  the  particular 
disbursements  and  deposits  of  each 
account  yield  the  maximum  fimit  for 
each  escrow  accouht  imder  this 
accounting  method.  Appendix  F  to  this 
part  illustiates  these  steps  for  aggregate 
analysis  permissible  wder  this 
pararaaph. 

(2)  Single-item  or  other  non-aggregate 
analysis  method,  (i)  If  single-item 
analysis  or  any  hybrid  accounting 
method  is  used  by  the  servicer  in 
escrow  account  analysis  as  permitted 
under  paragraph  (c)(2)  of  this  section. 


the  trial  monthly  balances  computed  by 
the  servicer  may  not  exceed  the  trial 
monthly  balances  computed  according 
to  the  following  set  of  arithmetic 
operations: 

(A)  The  servicer  first  projects  a 
separate  trial  balance  for  each  item  over 
the  next  12  months  (a  trial  running 
balance),  assuming  each  estimated 
disbursement  is  made  in  the  month  it  is 
due  on  its  disbursement  date  and 
assuming  payments  from  the  borrower 
equal  to  one-twelfth  of  the  estimated 
total  annual  escrow  account 
disbursements  for  each  item  are 
received  each  month. 

(B)  The  serviceMhen  examines  the 
monthly  trial  balant^Ha  for  each  item  and 
adds  to  the  first  monthly  balance  for 
each  item  an  amount  just  sufficient  to 
bring  the  lowest  monthly  trial  balance 
for  that  item  to  zero,  and  then  adjusts  all 
subsequent  monthly  balances 
accormngly. 

(C)  The  servicer  then  may  add  the 
permissible  cushion  for  each  item,  if 
any,  up  to  one-sixth  of  estimated  annual 
disbursements  for  that  escrow  item,  to 
the  monthly  balance  for  the  item.  This 
amount  represents  up  to  two  months  of 
escrow  payments  for  each  item  to  the 
servicer  (net  of  any  increases  or 
decreases  because  of  prior  year 
shortaMS  or  surpluses,  respectively). 

(D)  Ine  balances  for  eacn  item  should 
then  be  examined  to  make  certain  that 
the  lowest  monthly  balance  for  that  item 
is  less  than  or  equal  to  one-sixth  of  the 
estimated  total  annual  escrow  account 
disbursements  for  that  item. 

(ii)  In  performing  an  escrow  account 
analysis  using  single-item  analysis, 
servicers  may  account  for  each  escrow 
account  item  separately,  but  servicers 
shall  not  further  divide  accounts  into 
subaccounts,  even  if  the  payee  of  a 
disbursement  requires  installment 
payments.  Appendix  F  to  this  part 
illustrates  these  steps  for  single-item 
analysis  permissible  under  this 
subsection.  The  trial  monthly  balances 
•  that  the  servicer  would  derive  by  using 
these  arithmetic  operations  applied  to 
the  particular  disbursements  and 
deposits  into  the  account  yields  the 
maximum  limit  for  each  account, 
regardless  of  the  accounting  method 
used. 

(e)  Transfer  of  servicing.  In  the  event 
of  transfer  of  servicing  as  set  forth  in 
§  3500.21,  the  new  servicer  shall  inform 
the  borrower  of  its  method  of  escrow 
account  analysis  with  the  notice  of 
servicing  transfer  as  provided  in 
§  3500.21(e)  for  any  pre-rule  account. 
No  change  in  the  borrower’s  required 
escrow  deposits  may  be  effectuated  by 
the  transferee  servicer  until  it  has 
performed  an  escrow  analysis  as 
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provided  in  paragraph  (g)  of  this 
section.  Shortages,  surpluses,  and 
deficiencies  determined  upon  transfer  of 
servicing  shall  be  resolved  in 
accordance  with  the  principles  set  forth, 
in  paragraph  (f)  of  this  section.  When 
the  transferee  servicer  continues  an 
escrow  account  under  a  mortgage 
originated  prior  to  the  elective  date  of 
this  section,  it  shall  not  be  treated  as  a 
post-rule  account 

(f)  Shortages,  surpluses,  and 
d^ciencies  requirements  for  escrow 
analysis.  (1)  At  least  once  during  each 
escrow  accoimt  computation  year  after 
the  completion  of  the  first  escrow 
account  computation  year,  the  servicer 
shall  Mrform  an  escrow  analysis. 

(1)  If  any  analysis  discloses  a  surplus, 
the  servicer  shall,  within  30  days  ^m 
the  date  of  the  analysis,  refund  the 
surplus  to  the  borrower,  unless  the 
borrower  gives  timely  notice  to  the 
servicer,  by  the  date  set  forth  in  the 
escrow  statement,  that  the  borrower 
wants  the  surplus  credited  to  the  escrow 
account  and  the  borrower's  periodic 
payments  are  lowered  accordingly. 

(ii)  If  any  analysis  discloses  a  shortage 
in  the  escrow  account  and  if  the 
shortage  is  less  than  one  month's 
required  escrow  account  payment,  then 
the  servicer  may  require  ^at  the 
borrower  pay  into  the  account  the 
amoimt  of  the  shortage  within  30  days 
or  allow  the  borrower  to  repay  the 
shortage  in  equal  payments  over  a 
period  not  to  exceed  12  months.  If  the 
shortage  is  in  excess  of  one  month's 
required  escrow  account  payment,  the 
servicer  shall  allow  the  borrower  to 
repay  the  shortage  in  equal  payments 
over  a  period  of  not  less  than  12 
months. 

(2)  Whenever  the  servicer  determines 
that  there  is  a  deficiency  in  the  escrow 
account,  the  servicer  may  require 
additional  monthly  deposits  to  the 
account  to  eliminate  such  deficiency 
and  raise  the  account  to  an  amoimt  not 
to  exceed  the  permissible  limits  under 
this  section.  If  the  deficiency  is  less  than 
one  month's  required  escrow  accoimt 
payment,  then  ^e  serviqpr  may  require 
that  the  borrower  pay  into  the  account 
the  amount  of  the  deficiency  within  30 
days  or  allow  the  borrower  to  repay  the 
deficiency  in  equal  pa)ments  over  a 
period  of  up  to  12  months.  If  the 
deficiency  is  in  excess  of  one  month's 
required  escrow  account  payment,  the 
servicer  shall  allow  the  borrower  to 
repay  the  deficiency  in  equal  payments 
over  a  period  of  not  less  than  12 
months. 

(g)  Initial  Escrow  Account  Statement 
(1)  Submission  at  settlement.  Any 
servicer  who  has  required,  or  who  has 
at  the  borrower’s  request  established,  an 


escrow  accoimt  in  connection  with  a 
federally  related  mortgage  loan,  after 
calculating  such  account  in  accordance 
with  this  section,  shall  submit,  either 
directly  or  through  its  agent,  to  the 
borrower  at  settlement  an  initial  escrow 
account  statement  that  itemizes  the 
estimated  taxes,  insurance  premiums, 
and  other  charges  that  are  reasonably 
anticipated  to  ^  paid  finm  the  escrow 
account  during  the  escrow  account 
computation  year  and  the  anticipated 
disbursement  dates  of  those  charges. 

The  statement  shall  itemize  the  amount 
required  fittm  the  borrower  to  establish 
the  account  as  listed  on  the  Form  HUD~ 

1.  The  statement  shall  include  a  running 
trial  balance  for  the  account.  The 
statement  may  be  incorporated  into  the 
Form  HUD-1  as  set  fordi  in  paragraph 
(i)  of  this  section,  or  may  be  delivered 
to  the  borrower  as  a  separate  document. 

(2)  Time  of  submission  of  initial 
escrow  account  statement,  if  not 
delivered  at  settlement.  If  a  servicer 
establishes  an  escrow  account  after 
settlement  and  the  escrow  account  is 
not  a  requirement  or  condition  for 
settlement,  the  initial  statement  shall  be 
submitted  to  the  borrower  within  45 
calendar  days  after  the  establishment  of 
the  escrow  account,  using  the  format 
prescribed  in  paragraph  (n)  of  this 
section.  ® 

(h)  Format  for  initial  escrow  account 
statement.  (1)  The  following  format 
shall  be  us^  for  the  initial  escrow 
account  statement: 

(Servicer’s  Name,  Address,  and  "800”  or  toll- 
free  number) 

Initial  Escrow  Account  Statement 

An  escrow  account  is  being  established  to 
assure  that  certain  obligations  relating  to 
your  property,  such  as  taxes,  insurance 
premiiuns,  and  other  charges,  are  paid.  The  . 
servicer  may  also  maintain  a  cu^on  (up  to 
one-sixth  of  the  estimated  obligations  for  the 
property  for  the  year)  to  protect  itself  from 
unforeseen  happenings,  such  as  late 
payments  and  increased  charges.  The  escrow 
accoimt  may  include  additional  expenditures 
that  you  have  agreed  voluntarily  to  h^ve, 
collected.  Your  escrow  account  may  continue 
as  long  as  your  loan  is  outstanding.  This  is 
our  initial  estimate  of  activities  for^ur 
account  in  the  next  year;  other  statements 
may  be  provided  during  the  year  if 
circumstances  involving  your  account 
change. 

1.  Initial  Payment  to  establish  account  (from 

HUD-1)  $ _ 

2.  Date  first  payment  due: _ 

3.  Estimated  Charges  Due  from  the  Account — 


Payee 

Date 

due 

Esti¬ 

mated 

amount 

$ 

Payee 

Date 

due 

Esti¬ 

mated 

amount 

Total  estimated  annual 
charges  frotn  account ... 

Cushion  (not  to  exceed 
one-sixth  of  payments)  . 

Total  for  Initial  Escrow  Ac¬ 
count  Year  . 

$ 

$ 

$ _ 

4.  Total  monthly  escrow  payment  $ _ 

This  amount  will  be  included  in  your 
monthly  mortgage  payment. 

5.  Within  30  days  after  the  end  of  the  escrow 

account  computation  year,  you  will 
receive  an  annual  statement  showing 
actual  receipts  and  disbursements  in 
your  escrow  account  for  the  preceding 
year. 

(2)  The  format  in  paragraph  (h)(1)  of 
this  section  is  a  permissible  addition  to 
the  Form  HUD-1  under  §  3500.9  of  this 
part.  The  statement  may  either  be 
attached  as  an  additional  page  to  the 
Form  HUD-1  or  included  in  the  basic 
text  of  the  Form  HUD-1  when  computer 
printouts  or  other  permissible  variations 
under  §  3500.9  are  used.  The  Initial 
Escrow  Account  Statement  may  also  be 
delivered  separately.  The  "Date  First 
Payment  Due’’  is  the  initial  payment 
date.  The  terms  "trust  account,” 

"reserve  account,”  "impound  account” 
or  other  term  typically  used  in  the 
locality  to  identify  such  an  account  may 
be  substituted  for  “escrow  account”. 

(3)  A  specific  “payee”  need  not  be 
identified  by  name  if  sufficient 
information  is  given  to  identify  the  use 
of  the  funds,  i.e.  coimty  taxes,  hazard 
insurance,  etc.  If  a  particular  payee, 
such  as  a  taxing  body,  receives  more 
than  one  payment  during  the  escrow 
account  computation  year,  each 

'  payment  and  date  due  should  be 
identified  (e.g..  County  Taxes — 3/1, 6/1, 
9/1, 12/1).  If  there  is  more  than  one 
taxing  body  that  is  a  payee,  each  taxing 
body  should  be  identified  (e.g.,  "Qty 
Taxes”,  “School  Taxes”,  etc.). 
"Anticipated  date  due”  means  the 
disbursement  date  when  the  obligation 
is  normally  paid  in  the  ordinary 
servicing  of  mortgage  loans  in  the 
locality. 

(4)  Tliese  instructions  need  not  appear 
on  the  filled-out  estimate.  The  format 
may  be  otherwise  altered  for 
convenience  of  spacing,  adding 
additional  lines,  and  conformity  with 
other  documents,  including  maldng  the 
format  e  part  of  another  document,  as 
long  as  all  of  the  text  of  the  format  is 
utiUzed  and  clearly  identified  as  the 
initial  escrow  account  statement. 

(i)  Annual  Escrow  Account 
Statements.  For  every  federally  related 
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mortgage  loan  for  which  there  is  an 
outstanding  escrow  account,  a  statement 
must  be  submitted  to  the  borrower  not 
less  than  annually. 

(1)  For  post-rule  accounts,  within  30 
days  after  the  conclusion  of  each 
computation  year,  the  lender  or  servicer 
shall  deliver  to  the  borrower  an  escrow 
account  statement  that  shall,  at  a 
minimum,  specify  the  amormt  of  the 
borrower’s  current  monthly  mortgage  ' 
payment  and  the  portion  of  the  monthly 
payment  that  will  go  to  the  escrow 
accoimt  during  the  next  12  months:  the 
amoimt  of  the  past  year’s  monthly 
payment  to  the  escrow  accoimt;  the  total 
amount  paid  into  the  escrow  account 
during  the  past  12  months  (escrow 
computation  year);  the  total  amount 
paid  out  of  the  escrow  account  during 
the  same  period  for  taxes,  insurance 
premiums,  and  other  charges:  the 
amount  of  cushion;  and  the  balance  in 
the  escrow  account  at  the  end  of  the 
period,  explaining  whether  there  are 
any  shortages  or  surpluses  in  the 
account,  and  explaining  how  the 
surplus  is  being  repaid  by  the  servicer 
and  how  the  shortage  is  to  be  paid  by 
the  borrower.  Such  accounts  shall  use 
the  applicable  portions  of  the  format  set 
forth  in  paragraph  (i)(3)  of  this  section. 

(2)  For  pre-rule  accounts,  where  the 
servicer  does  not  analyze  the  account  on 
an  aggregate  accounting  basis,  the 
servicer  shall  provide  within  30  days 
after  the  end  of  the  escrow  account 
computation  year  a  clem’  record  of  the 
activity  in  the  escrow  account  during 
the  past  year,  showing  actual  receipts 
and  disbursements  for  the  preceding 
year.  The  annual  statement  must  specify 
the  amount  of  the  borrower’s  current 
monthly  mortgage  payment  and  the 
portion  of  the  monthly  payment  that 
will  go  to  the  escrow  account  during  the 
next  12  months:  the  amount  of  the  past 
year’s  monthly  payment;  the  reason  for 
any  increase  or  decrease  in  the  current 
year’s  payment;  the  total  amount  paid 
into  the  escrow  account  during  the  past 
12  months  (escrow  computation  year); 
the  total  amount  paid  out  of  the  escrow 
account  during  the  same  period  for 
taxes,  insurance  premiums,  and  other 
charges;  the  amount  of  the  cushion,  if 
any;  the  accounting  method  employed: 
and  the  balance  in  the  escrow  account 
at  the  end  of  the  period,  explaining 
whether  there  are  any  shortages  or 
surpluses  in  the  account,  and  explaining 
how  the  surplus  is  being  repaid  by  the 
servicer  and  how  the  shortage  is  to  be 
paid  by  the  borrower.  In  addition,  the 
servicer  shall  provide  a  comparison  of 
the  initial  trial  running  balance  and  the 
actual  payment  experience  history,  and 
shall  identify  the  difference  between 


projected  balances  and  actual 
experiences. 

(3)  The  following  is  the  format  for  the 
annual  escrow  account  statement: 

[Servicer’s  Name,  Address,  and  800  or  toll- 
free  number] 

Annual  Escrow  Account  Statement 

Calendar  Year  19 _ or  Beginning  and 

Ending  Dates 

Federal  law  i  requires  whoever  collects  ' 
your  principal,  interest,  and  escrow  account 
payments  (the  "servicer”)  to  send  you  this 
annual  statement  setting  out  activities  in 
your  escrow  account  during  the  past  year. 

The  same  law  limits  the  amounts  that  can  be 
held  in  an  escrow  account  under  mortgage 
loans.  The  servicer  may  not  require  monthly 
payments  into  your  account  in  excess  of  one- 
twelfth  of  the  anticipated  payments  from 
your  account  for  the  year  plus  an  additional 
amount  for  a  “cushion”  as  explained  below. 

[If  account  is  computed  on  aggregate  basis, 
insert  payment  history  here.] 

[If  account  is  computed  on  single-item 
analysis  basis,  insert  payment  history  for 
each  item.) 

[If  account  is  analyzed  on  some  other  basis, 
or  hybrid  of  single  and  aggregate  analysis, 
insert  payment  history  for  each  item.) 

Allowable  Cushion.  Federal  law  allows  the 
servicer  of  your  loan  to  maintain  a  cushion 
to  protect  itself  frnm  unforeseen  happenings, 
such  as  late  payments  and  increased  charges. 
Your  loan  dociunents  also  may  determine 
your  allowable  cushion.  Your  cushion 

amount  last  year  was  $ _ . 

[Choose  one  of  the  Alternatives  below.) 

[Alternative  1]  [Accoimts  using  aggregate 
analysis] 

At  some  time  during  the  escrow  account 
computation  year,  your  account  is  expected 
to  have  no  more  money  in  it  than  the  cushion 
amount.  If  it  did  not,  the  difference  is 
explained  below. 

[If  account  did  not  reach  cushion  amount 
during  the  year,  explain  why.) 

[Alternative  2]  [Pre-rule  accounts  not  using 
aggregate  analysis] 

You  account  was  opened  before  [insert 
effective  date  of  section  as  published  in  the 
Federal  Register],  when  servicers  used  a 
variety  of  accounting  methods.  To  determine 
if  your  account  was  properly  handled,  see  if 
each  escrow  account  item  shown  reached 
one-sixth  of  the  total  of  that  amount  at  some 
time  diuing  the  year. 

As  requfr^  by  Federal  regulation,  we  are 
phasing  out  your  accounting  method  and  we 
anticipate  using  aggregate  accoimting  (a 
method  in  which  your  account  is  computed 

as  a  whole)  by _ . 

[Statement  of  accounting  analysis  used  by 
servicer,  cushions  for  each  item,  and 
projection  of  when  cushions  were  to  be 
reached,  with  a  comparison  of  initial 
trial  running  balance  and  actual  payment 
history  and  an  annotated  explanation  of 
difrerences.] 

I  Section  10  of  the  Real  Estate  Settlement 
Procedures  Act  (12  U.S.C  2601  et  seq.]  (RESPA). 


Next  Year’s  Payments 
Your  new  monthly  mortgage  payment  for 

the  upcoming  year  is  $ _ ,  of  which 

$ _ is  principal  and  interest  and 

$ _ is  the  payment  to  your  escrow 

account. 

[Your  escrow  payment  is  [higher/lower]  for 
next  year  for  the  following  reason(s):] 
[Your  payment  for  next  year  is  the  same.] 
[Actual/estimated]  costs  for  the  following 
items  changed: 


[There  was  a  [surplus/shortage]  of  $ _ 

in  your  account.) 

[We  are  sending  yon  aseparate  bill 
requesting  that  amljunt.] 

[The  shortage  exceeded  one-month’s  escrow 
payment  and  we  have  spread  out  the 

repayment  in  the  amount  of  $ _ 

per  month  over  the  next _ 

months. 

[The  surplus  will  be  returned  to  you  by 
separate  check,  unless  by  returning  by 

_ a  signed  copy  of  this  form  you 

indicate  that  you  want  the  surplus 
applied  evenly  to  reduce  the  monthly 
payments  to  your  escrow  account.) 

[Apply  surplus  to  my  escrow  account. 

Signature - 

Dated:  - - 

Account  No.  - 

INSTRUCTIONS  TO  PREPARER:  Material 
in  square  brackets  [  ]  should  be  deleted  if 
unnecessary  or  the  relevant  optional  material 
substituted.  Either  alternative  1  or  alternative 
2  concerning  cushiony  must  be  selected.  It  is 
anticipated  that  the  "disposition  of  surplus” 
provisions  of  the  final  section  will  be  printed 
in  such  a  manner  that  the  borrower  can 
remove  and  return  a  signed  copy  to  the 
servicer. 

(4)  The  annueil  statement  information 
may  be  delivered,  or  combined,  with 
any  other  statement  submitted  to  the 
borrower,  such  as  the  Substitute  1098, 
which  is  provided  for  Federal  income 
tax  purposes,  as  long  as  the  outline  and 
the  text  of  the  format  is  utilized. 

(5)  For  purposes  of  changing  from  one 
annual  escrow  account  computation 
year  to  another  escrow  account 
computation  year,  a  servicer  may  issue 
a  “short  year”  annual  escrow  account 
statement  and  immediately  thereafter 
establish  a  new  effective  date  as  the 
beginning  of  the  escrow  account 
computation  year.  The  “short  year” 
statement  shall  be  delivered  within  30 
days  from  the  effective  date  of  the  end 
of  the  “short  year.”  The  purpose  of 
“short  year”  statement  is  to  provide  a 
servicer  flexibility  in  adjusting  its 
production  schedules  or  altering  its 
computation  years.  If  servicing  is 
transferred  within  the  annual  escrow 
account  computation  year,  the  annual 
statement  requirement  shall  be  satisfied 
by  the  transferor  servicer  submitting 
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within  30  days  of  the  effective  date  of 
transfer  a  "^ort  year*’  statement,  using 
the  format  set  out  in  this  paragraph, 
through  the  effective  date  of  the  transfer 
of  servicing  (as  defined  in 
§  3500.21(a)(2)).  The  effective  date  of  the 
transfer  of  servicing  shall  be  used  by  the 
transferee  servicer  for  establishing  ^e 
new  escrow  account  computation  year. 

If  a  mortgage  loan  is  paid  off  during  the 
escrow  account  computation  year,  a 
“short  year”  aimual  statement  shall  be 
submitted  to  the  borrower  within  60 
days  after  the  servicer’s  receipt  of  pay¬ 
off  funds. 

(j)  Notipcation  of  Shortage  in  Escrow 
Account.  If  a  lender  either  requires  an 
escrow  account  to  be  established  or 
voluntarily  establishes  an  escrow 
accoimt  at  the  borrower’s  request  for  the 
purposes  of  assuring  payment  of  taxes, 
insurance  premiums,  or  other  charges 
with  respect  to  the  mortgaged  property* 
the  servicer  shall  notify  the  borrower  at 
least  once  during  the  escrow  acco\mt 
computation  year  in  the  event  that  there 
is  any  shortage  in  the  escrow  account. 
This  notification  may  be  part  of  the 
statement  required  by  paragraph  (i)  of 
this  section  or  may  be  delivered 
separately  to  the  borrower. 

R^uirements  for  remedying  shortages 
are  set  forth  in  paragraph  (f)  of  this 
section. 

(k)  Timely  payments.  If  the  terms  of 
any  federally  related  mortgage  loan 
require  the  borrower  to  m^e  payments 
to  an  escrow  account,  the  servicer  shall 
make  payments  for  disbiirsements  in  a 
timely  manner  (by  the  disbursement 
date)  as  such  payments  become  due,  as 
long  as  the  borrower  is  current  in  its 
principal,  interest,  and  escrow  accoimt 
payments,  even  though  the  escrow 
accoimt  does  not  contain  sufficient 
funds  for  such  payment.  However, 
nothing  in  this  section  shall  be 
construed  as  requiring  servicers  to  make 
escrow  account  payments  on  accounts 
that  are  delinquent  for  more  than  one 
month  according  to  the  terms  of  the 
mortgage  loan  documents. 

(l)  Recordkeeping.  (1)  Each  servicer 
shall  maintain  a  system  of 
recordkeeping  reflecting  the  servicer’s 
handling  of  each  borrower’s  escrow 
account,  including,  but  not  limited  to, 
the  payment  of  amounts  into  and  firom 
the  escrow  account  and  the  submission 
of  initial  and  annual  escrow  account 
statements  to  the  borrower. 

(2)  The  servicer  responsible  for 
servicing  the  borrower’s  escrow  account 
shall  maintain  the  system  of 
recordkeeping  for  that  account  for  a 
period  of  at  least  five  years  after  the 
servicer  last  serviced  the  escrow 
account. 


'  (3)  A  servicer  shall  provide  the 
Secretary  with  information  contained  in 
the  servicer’s  system  of  recordkeeping 
for  a  specific  escrow  account,  or  for  a 
number  or  class  of  escrow  accounts, 
within  30  days  of  the  Secretary’s  written 
reouest  for  the  information. 

(i)  To  aid  in  investigations,  the 
Secretary  may  also  issue  an 
administrative  subpoena  for  the 
production  of  documents,  and  for  the 
testimony  of  such  witnesses  as  the 
Secretarv  deems  advisable. 

(ii)  If  the  subpoenaed  party  refuses  to 
obey  the  Secretary’s  adi^istrative 
subpoena,  the  Secretary  is  authorized  to 
seek  a  court  order  requiring  compliance 
with  the  subpoena  from  any  United 
States  district  court.  Failure  to  obey 
such  an  order  of  the  court  may  be 
punished  as  contempt  of  court 

(4)  Borrowers  may  seek  information 
contained  in  the  servicer’s  system  of 
recordkeeping  by  complying  with  the 
provisions  set  forth  in  12  U.S.C.  2605(e) 
and  in  §  3500.21(d). 

(5)  After  receiving  a  request  (by  letter 
or  subpoena)  from  &e  Deptutment  for 
information  relating  to  whether  a 
servicer  submitted  an  escrow  account 
statement  to  the  borrower,  if  the  servicer 
is  unable  to  provide  the  Department 
with  such  information,  the  Secretary 
shall  deem  that  lack  of  information  to  be 
evidence  of  the  servicer’s  failure  to 
submit  the  statement  to  the  borrower. 

(m)  Penalties.  (1)  Failure  to  submit  an 
initial  or  annual  escrow  accoimt 
statement  to  a  borrower  shall  constitute 
a  violation  of  the  RESPA  and  the 
requirements  of  this  section.  For  each 
such  violation,  the  Secretary  shall  assess 
a  dvil  penalty  of  $50,  except  that  the 
total  of  the  assessed  penalties  shall  not 
exceed  $100,000  for  any  one  lender  or 
servicer  for  violations  that  occur  during 
anv  consecutive  12-montb  period. 

(2)  Violations  described  m  paragraph 
(m)(l)  of  this  section  shall  be 
determined  under  a  strict  liability 
standard.  Violations  do  not  require  any 
proof  of  intent.  If,  however,  a  lendei.or 
servicer  is  shown  to  have  intentfdnally 
disregarded  the  requirements  t]^t  it 
submit  the  escrow  account  stat^ent  to 
the  borrower,  then  the  Secretary  shall 
assess  a  dvil  penalty  of  $100  fm  each 
violation  with  no  limit  on  the  total 
amount  of  the  penalty. 

(n)  Civil  penalties  procedures.  The 
following  procedures  shall  apply 
whenever  the  Department  seeks  to 
impose  a  dvil  money  penalty  for 
violation  of  12  U.S.C.  2609(c)  (section 
10(c)  of  RESPA): 

(1)  Purpose  and  scope.  This  paragraph 
explains  the  procedures  by  which  me 
Secretary  may  impose  penalties  under 
12  U.S.C.  2609(d).  These  procedures 


include  administrative  hearings,  judidal 
review,  and  collection  of  pendties.  This 
paragraph  governs  penalties  imposed 
under  12  U.S.C.  2609(d)  and,  where 
noted,  adopts  those  portions  of  24  CFR 
part  30,  subpart  E,  that  apply  to  all  other 
dvil  penalty  proceedings  initiated  by 
the  Secretary. 

(2)  Authority.  The  Secretary  has  the 
authority  to  impose  dvil  penalties 
under  12  U.S.C.  2609(d)  (section  10(d) 
of  RESPA). 

(3)  Notice  of  intent  to  impose  civil 
money  penalties.  Whenever  the 
Secretary  intends  to  impose  a  dvil 
money  pendty  for  violations  of  12 
U.S.C.  2609(c)  (section  10(c)  of  RESPA), 
the  responsible  program  offidal,  or  his 
or  her  designee,  shdl  serve  a  written 
Notice  of  Intent  to  Impose  Civil  Money 
Penalties  (Notice  of  Intent)  upon  any 
servicer  on  which  the  Secretary  intends 
to  impose  the  penalty.  A  copy  of  the 
Notice  of  Intent  must  be  filed  with  the 
Chief  Docket  Clerk,  Office  of 
Administrative  Law  Judges.  The  Notice 
of  Intent  will  provide: 

(i)  A  short,  plain  statement  of  the  facts 
upon  which  tne  Secretary  has 
determined  that  a  civil  money  penalty 
should  be  imposed,  induding  a  brief 
description  of  the  spedfic  violations 
under  12  U.S.C.  2609(c)  with  which  the 
servicer  is  charged  and  whether  such 
violations  are  believed  to  be  intentional 
or  nonintentional  in  nature,  or  a 
combination  thereofi 

(ii)  The  amount  of  the  civil  money 
penalty  that  the  Secretary  intends  to 
impose  and  whether  the  limitations  in 
12  U.S.C  2609(d)(1),  apply: 

(iii)  The  right  of  the  servicer  to  a 
hearing  on  the  record  to  appeal  the 
Secretary’s  preliminary  determination  to 
imjpoM  a  dvil  penalty; 

(  (iv)  The  procedures  to  appeal  the 
penalW; 

(v)  tne  consequences  of  failure  to 
appeal  the  penalty;  and 

(vi)  The  name,  address,  and  telephone 
number  of  the  representative  of  the 
Department,  and  the  address  of  the 
Chief  Docket  Clerk,  Office  of 
Administrative  Law  Judges,  should  the 
servicer  dedde  to  appeal  the  penalty. 

(4)  Appeal  procedures,  (i)  Answer.  To 
app^  the  imposition  of  a  penalty,  a 
~  servicer  shall,  within  20  days  after 
receiving  service  of  the  Notice  of  Intent, 
file  a  written  Answer  with  the  Chief 
Docket  Clerk,  Office  of  Administrative 
Law  Judges,  Department  of  Housing  and 
Urban  Development,  at  the  address 
provided  in  the  Notice  of  Intent.  The 
Answer  shall  include  a  statement  that 
the  servicer  admits,  denies,  or  does  not 
have  (and  is  unable  to  obtain)  suffident 
information  to  admit  or  deny  each 
allegation  made  in  the  Notice  of  Intent. 
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A  statement  of  lack  of  informaticm  «hall 
have  the  effect  of  a  denial.  Any 
^legation  that  is  not  denied  shall  be 
deemed  admitted.  Failure  to  submit  an 
Answer  within  the  required  period  of 
time  will  result  in  a  decision  by.  the 
Administrative  Law  Judge  bas^  upon 
the  Department's  submission  of 
evidence  in  the  Notice  of  IntMit 

(ii)  Submission  of  evidence.  A  s»vicer 
that  receives  the  Notice  of  Intent  has  a 
right  to  present  evidence.  Enidence 
must  be  submitted  within  45  calmdar 
days  from  the  date  of  service  of  the 
Notice  of  Intent,  or  by  such  other  time 
as  may  be  established  by  the 
Administrative  Law  Judge  (ALJ).  The 
servicer’s  failure  to  submit  evidence 
within  the  required  period  of  time  will 
result  in  a  decision  by  the 
Administrative  Law  Judge  based  upon 
the  Departm^t’s  submission  of 
evidence  in  the  Notice  of  Intent.  The 
servicer  may  present  evidence  of  the 
following; 

(A)  The  servicer  did  submit  the 
required  escrow  account  statement(s]  to 
the  borrower(s);  or 

(6)  Even  if  the  servicer  did  not  submit 
the  required  statement(s),  that  the 
failure  was  not  the  result  of  an 
intentional  disregard  of  the 
requirements  of  the  RESPA  (for 
purposes  of  determining  the  penalty). 

(iii)  Review  of  the  record.  The 
Administrative  Law  Judge  will  review 
the  evidence  submitted  by  the  servicer, 
if  any,  and  that  submitted  by  tba 
Department.  The  Administrative  Law 
Judge  shall  make  a  determination  based 
upon  a  review  of  the  written  record, 
except  that  the  Administrative  Law 
Judge  may  order  an  oral  hearing  if  he  or 
she  finds  that  the  determination  turns 
on  the  credibility  or  veracity  of  a 
witness,  or  that  the  matter  cannot  be 
resolved  by  review  of  the  documentary 
evidence.  If  the  Administrative  Law 
Judge  decides  that  an  oral  hearing  is 
appropriate,  then  the  procedural  rules 
set  foi^  at  24  CFR  part  30,  subpart  E, 
shall  apply,  to  the  extent  that  they  are 
not  inconsistent  with  this  section. 

(iv)  Burden  of  Proof.  The  burden  of 
proof  or  the  burden  of  going  forward 
with  the  evidence  shall  be  upon  the 
proponent  of  an  action.  The 
Department’s  submission  of  evidence 
that  the  servicer’s  system  of 
recordkeeping  lacks  information  that  the 
servicer  submitted  the  escrow  account 
statement(s)  to  the  borrower(s)  shall 
satisfy  the  Department’s  burden.  Upon 
the  Department's  presentation  of 
evidence  of  this  lack  of  information  in 
the  servicer’s  system  of  recordkeeping, 
the  burden  of  proof  shifts  from  the 
Secretary  to  the  servicer  to  provide 


evidence  that  it  siibmitted  die 
statement(sj  to  the  borrower. 

(v)  Standard  of  Proof  The  standard  of 
proof  shall  be  the  preponderance  of  the 
evidence. 

(5)  Determination  of  the 
A^inistrative  Law  fudge,  (i)  Following 
the  hearing  or  the  review  of  the  written 
record,  the  Administrative  Law  Judge 
shall  issue  a  decision  that  ^all  contain 
findings  of  fact,  conclusions  of  law,  and 
the  amount  of  any  penadties  imposed. 
The  decision  shall  include  a 
determination  of  whether  the  servicer 
has  failed  to  submit  any  required 
statements  and,  if  so,  whether  the 
servicer’s  failure  was  the  result  of  an 
intentional  disregard  for  the  law’s 
requirements. 

Cii)  The  Administrative  Law  Judge 
shall  issue  the  decision  to  all  parties 
within  30  days  of  the  submission  of  the 
evidence  or  the  post-hearing  briefs, 
whichever  is  the  last  to  occur. 

(iii)  The  decision  of  the 
Administrative  Law  Judge  shall 
constitute  the  final  decision  of  the 
Department  and  shall  be  final  and 
binding  on  the  parties. 

(6)  Judicial  review,  (i)  A  person 
against  whom  the  Department  has 
imposed  a  civil  money  penalty  imder 
this  part  may  obtain  a  review  of  the 
Department’s  final  decision  by  filing  a 
written  petition  for  a  review  of  the 
reccnd  with  the  apjnxipriate  United 
States  district  court. 

(ii)  The  petition  must  be  filed  within 
20  days  after  the  decision  is  filed  with 
the  CMef  Docket  Qeik,  Office  of 
Administrative  Law  Judges. 

(7)  Collection  of  penalties,  (i)  If  any 
person  fails  to  comply  with  the 
Department's  final  decision  imposing  a 
dvil  money  penalty,  the  Secretary,  if  the 
time  for  ju^cial  review  of  the  decision 
has  expired,  may  request  the  Attorney 
General  to  bring  an  action  in  an 
appropriate  United  States  district  court 
to  obtain  a  judgment  against  the  person 
that  has  failed  to  comply  with  the 
Department’s  final  decision. 

(li)  The  validity  and  appropriateness 
of  the  Department’s  final  decision 
imposing  the  civil  penedty  shall  not  be 
subject  to  review  in  the  district  court. 

(iii)  The  Secretary  may  obtain  such 
other  relief  as  may  be  available, 
including  attorney  fees  and  other 
expenses  in  connectioii  with  the  action. 

(iv)  Interest  on  and  other  charges  for 
any  unpaid  penalty  may  be  assessed  in 
accordance  with  31  U.S.C.  3717. 

(8)  Offset,  hi  addition  to  any  other 
rights  as  a  creditor,  the  Secretary  may 
seek  to  collect  a  civil  money  penalty 
through  administrative  offset. 

(9)  At  any  time  before  the  decision  of 
the  Administrative  Law  Judge,  the 


Secretary  and  the  servicer  may  enter 
into  an  administrative  settlement.  The 
settlement  may  include  provisions  for 
interest,  attorney’s  fees,  and  costs 
related  to  the  proceeding.  Such 
settlement  wiU  terminate  the 
appearance  before  the  Administrative 
Law  Judge. 

3.  Appendix  F  to  part  3500  would  be 
added  to  read  as  follows; 

Appendix  F  to  Part  3500 — Exanpks 
Ilhutrating  Escrow  Analysis 

Example  Illustrating  Aggregate  Analysis 
ASSUMPTIONS: 

Disbursements: 

$360  for  school  taxesMisbursed  on 
September  20  '  ^ 

$1,200  for  county  property  taxes: 

$500  dlstmrsed  on  July  25 
$700  disbursed  on  December  10 
Cushion:  One-sixth  of  estimated  aimual 
disbursements 
Settlement;  May  15 
First  Payment;  July  1 

Step  1— Initial  Trial  Balance 


Aggregate 

pmt 

_ _ _ 

disb 

bal 

June  . 

0 

0 

0 

July . 

130 

500 

-370 

August . 

130 

0 

-240 

September  . 

130 

360 

-470 

October . . . 

130 

0 

-340 

November  . 

130 

-  0 

-210 

December  . 

130 

700 

-780 

January  . 

130 

0 

-650 

Febuary . 

130 

0 

-520 

March  . . 

130 

0 

-390 

April . 

.130 

0 

-260 

May . 

130 

0 

-130 

June  . 

130 

0 

0 

Step  2.— Adjusted  Trial  Balance 

[Increase  monthly  balances  to  eliminate 
negative  balances] 


Aggregate 

pmt 

dlsb 

bai 

Jurre  . 

0 

O' 

780 

July . 

130 

500 

410 

August . 

130 

0 

540 

September  . 

130 

360 

310 

October . 

130 

0 

440 

November  . 

130 

0 

570 

December  . 

130 

700 

0 

January  . 

130 

0 

130 

February . 

130 

0 

260 

March  . . . 

130 

0 

390 

April . 

130 

0 

520 

May  . 

130 

0 

650 

June _ 

130 

0 

780 
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•  Step  S— Trial  Balance  With 
Cushion 


Aggregate 

pmt 

disb 

bal  - 

June  . 

0 

0 

1040 

July . 

130 

500 

670 

August . 

130 

0 

800 

September  . 

130 

360 

570 

October . 

130 

0 

700 

November  . 

130 

0 

830 

December  . 

130 

700 

260 

Step  3— Trial  Balance  With 
Cushion— Continued 


Aggregate 

pmt 

dIsb 

bal 

January . 

130 

0 

390 

February . 

130 

0 

520 

March . 

130 

0 

650 

April . 

130 

0 

780 

May . 

130 

0 

910 

July . 

130 

0 

1040 

Example  lUustratiiig  Single-Item  Analysis 
(Existing  Accounts) 

ASSUMPTIONS: 

Disbursements: 

$360  for  school  taxes  disbursed  on 
September  20 

$1,200  lor  county  property  taxes; 

$500  disbursed  on  July  25 
$700  disbursed  on  December  10 
Cushion:  One-sixth  of  estimated  annual 
disbursements 
Settlement:  May  15 
First  Payment:  July  1 


Step  1— Initial  Trial  Balance 


Single-Item 

'  ■ 

Taxes 

School  taxes 

pmt 

bal 

pmt 

disb 

bal 

June . 

0 

0 

0 

0 

0 

0 

July . 

100 

500 

-400 

30 

0 

30 

August . 

100 

0 

-300 

30 

0 

60 

September . 

100 

0 

-200 

30 

360 

-270 

October . 

100 

0 

-100 

30 

0 

-240 

November . 

100 

0 

0 

30 

0 

-210 

December . 

100 

700 

-600 

30 

0 

-180 

January . ; . 

100 

0 

-500 

30 

0 

-150 

Feboiary . 

100 

0 

-400 

30 

0 

-120 

March  . 

100 

0 

-300 

30 

0 

-90 

April  . 

100 

0 

-200 

30 

0 

-60 

May . 

100 

0 

-100 

30 

0 

-30 

June . 

100 

0 

0 

30 

0 

0 

Step  2— Adjusted  Trial  Balance 

[Increase  monthly  balances  to  eliminate  negative  balances] 

Single-Item 


• 

Taxes 

School  taxes 

pmt 

disb 

bal 

pmt 

disb 

bal 

June . 

0 

0 

600 

0 

0 

270 

July . 

100 

500 

200 

30 

0 

300 

August . . . 

100 

0 

300 

30 

0 

330 

September . . . . . 

100 

0 

400 

30 

360 

0 

October . 

100 

0 

.  500 

30 

0 

30 

November . . . 

100 

0 

600 

30 

0 

60 

December . 

100 

700 

0 

30 

0 

90 

January . 

100 

0 

100 

30 

0 

120 

February . 

100 

0 

200 

30 

0 

150 

March  . 

100 

0 

300 

30 

0 

180 

April  . 

100 

0 

400 

30 

0 

210 

May . 

100 

0 

5too 

30 

0 

240 

June . 

100 

or 

600 

30 

0 

270 

Step  3— Trial  Balance  With  Cushion 


Single-Item 

Taxes 

School  taxes 

pmt 

disb 

bal 

pmt 

disb 

bal 

June . . . 

0 

0 

800 

0 

0 

330 

July . 

100 

500 

400 

30 

0 

360 

August . 

100 

0 

500 

30 

0 

390 

September . 

100 

0 

600 

30 

360 

60 

October . 

100 

0 

700 

30 

0 

90 

November . 

100 

0 

800 

30 

0 

120 

December . 

100 

700 

200 

30 

0 

150 

January . 

100 

0 

300 

30 

0 

180 
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Step  3— Trial  Balance  With  Cushion— Continued 


Single-Item 

Taxes 

School  t£ues 

pmt 

disb 

bai 

pmt 

disb 

bal 

February . . . 

100 

0 

400 

30 

210 

March  . . . . . . 

100 

0 

500 

30 

240 

April  . 

100 

0 

600 

30 

270 

May . 

100 

0 

700 

30 

300 

-  .  -  100 

7.-  0 

^  800 

30 

330 

Dated;  November  29, 1993. 

Nicholas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 

Housing  Contmissioner.  \ 

(FR  Doc.  93-29551  Filed  12-2-93;  8:45  ami  V  ’  ' 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  ASairs, 
Interior. 

ACTION:  Notice  of  approved  tribal-state 
compact 

SUMMARY:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L  100-497),  the  Secretary  of 


the  Interior  shall  publish,  in  the  Fedand 
Register,  ndficeof  approved  Tribal-Stite 
Compacts  forlhe  purpose  offeiBgagittgin 
Class  in  (casino)  gaming  on  Inthan 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  ^e 
Interior,  through  her  delegated 
authority,  has  approved  the  Gaming 
Compact  Between  the  Cheyenne  River 
Sioux  Tribe  and  the  State  ^  StToffi 
Dakota,  which  was  executed  on 
September  27, 1993. 


DATES:  This  action  is  effective  upon  date 
of  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hilda  Manuel,  Director,  Indian  Gaming 
Management  Staff,  Bureau  of  Indian 
Affairs,  Washington,  DC  20240,  (202) 
219-4066. 

Dated;  November  19, 1993. 

Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 

IFR  Doc.  93-29567  Filed  12-2-93;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Intent  To  Repay  to  the  Washington 
State  Department  of  Education  Funds 
Recovered  as  a  Result  of  a  Final  Audit 
Determination 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  intent  to  award 
grantback  funds. 

SUMMARY:  Notice  is  given  that,  under 
section  456  of  the  General  Education 
Provisions  Act  (GEPA),  20  U.S.C.  1234e 
(1982),  the  U.S.  Secretary  of  Education 
(Secretary)  intends  to  repay  to  the 
Washington  Department  of  Public 
Irstruction,  the  State  educational 
agency  (SEA),  an  amoimt  equal  to  75 
percent  of  the  principal  amoimt  of  funds 
recovered  by  the  U.S.  Department  of 
Education  (Department)  as  a  result  of  a 
final  audit  determination.  This  notice 
describes  the  SEA’s  plan  for  the  use  of 
the  repaid  funds  and  the  terms  and 
conditions  \mder  which  the  Secretary 
intends  to  make  those  funds  available. 
The  notice  invites  comments  on  the 
proposed  grantback. 

DATES:  All  comments  must  be  received 
on  or  before  January  3, 1994. 

ADDRESSES:  Comments  concerning  the 
grantback  should  be  addressed  to 
William  D.  Tyrrell,  Sr.,  U.S.  Department 
of  Education,  400  Maryland  Avenue 
SW.,  Switzer  Building,  room  3609, 
Washington,  DC  20202-^132. 

FOR  FURTHER  INFORMATION  CONTACT. 
William  D.  Tyrrell,  Sr.,  U.S.  Department 
of  Education,  400  Maryland  Avenue 
SW.,  room  3609,  Switzer  Building, 
Washington,  DC  20202-6132,  telephone: 
(202)  205-6625.  Individuals  who'useu 
telecommimioations  devdce  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  notice  is  based  on  the 
Department’s  recovery  of  funds 
following  an  audit  of  Washington’s 
administration  of  its  Part  B  of  the 
Education  of  the  Handicapped  Act  i 
(Part  B)  grant  award  for  fiscal  year  1982, 
conducted  by  this  agency’s  Office  of 
Inspector  General  (OIG).  (See  20  U.S.C. 
1401, 1411-1420  (1982)).  Office  of 
Inspector  General,  Office  of  Audit, 
Audit  of  Selected  Aspects  of 
Handicapped  Education  Programs 
Under  Public  Laws  94-142  and  89-313, 


1 1n  1990,  the  name  of  this  Act  was  changed  by 
Congress  to  Part  B  of  the  Individuals  with 
Disabilities  Education  Act.  See  Public  Law  101- 
476. 


Administased  by  the  Superintendent  of 
Public  Instruotkm,  State  ofWashington, 
Audit  Control  No.  10-30028  (August  8, 
1985).  Among  the  objectives  of  die  audit 
was  to  determine  whether  local 
educational  agencies  (LEAs)  in 
Washington  compUed  with  part  B!s 
nonsupplanting  requirement.  Under  that 
requirement,  an  LEA  receiving  part  B 
funds  must,  in  any  particukr  fiscal  ^^ear, 
spend  as  much  State  and  local  funds  on 
special  education  and  related  sendees, 
on  either  an  aggregate  or  per  ciqixtB 
basis,  as  it  did  in  the  prior  fiscal  year, 
(See  20  U,S,C,  1414(a)(2)(Bl(ii)  and  (f) 
(1982)  and  34  CFR  300.230  (1962).) 

On  August  8, 1985,  OIG  issued  a  final 
Audit  Report  that  concluded  that  19 
LEAs  in  Washington  State,  including 
the  Spokane  School  Distnet  (Spdeane), 
had  violated  Part  B’s  non-supplanting 
requirement  by  reducing  State  and  lo^ 
expenditures  on  special  education 
during  fiscal  year  1982.  On  May  6, 1986, 
the  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services 
issued  a  final  letter  of  deteimination 
(FLD)  to  Washington  State  that  adopted 
this  finding  of  the  Audit  Report  and 
disallowed  $1,500,200  of  fiscal  year 
1982  part  B  funds  expended  by  19  LEAs 
in  violation  of  die  non-supplanting 
requirement.* 

On  June  6, 1986,  Washington  State 
appealed  this  FLD  to  the  Education 
/^peal  Board,  pursuant  to  20  U.SJC. 
lZ34.and  lZ34a!(1982).  At  fiiis  time,  the 
EAB  was  an  independent  adjudicative 
forum  within  dm  Department  diat 
conducted  audit  appeals  challenging 
FLDs  issued  by  program  officials.*  Ilie 
EAB  accepted  Washington  State’s 

Sipeal  on  June  20, 1986  and,  thereafter, 
lowed  Spokane  and  other  school 
districts,  that  were  found  the 
Assistant  Secretary  to  have  violated  the 
Part  B  non-  supplanting  requirement,  an 
opportunity  to  intervene  pursuant  to  34 
CTR  78.34.  The  Assistant  Secretary,  in 
a  brief  filed  with  the  EAB  on  January  30, 
1987,  reduced  the  claim  for  supplanted 
funds  to  $904,459. 


2  Under  Part  B,  the  SEA  is  responsible  for 
assuring  that  the  funds  it  receives  and  awards  to  its 
school  districts  will  be  spent  in  accordance  with, 
inter  alia,  the  Act’s  nonsupplanting  laquiiemanL 
(See  20  U.S.C.  1413(a)(1)  (1982).  See  also  SO  U.S.C. 
1412(6)  (1982).)  Thus,  although  the  l£As  violated 
the  nonsupplanting  requirement  the  Department 
sought  recovery  of  the  misexpended  funds  :from 
Washington. 

3  The  procedures  for  appealing  final  audit 
determinations  issued  by  officials  of  the 
Department  were  changed  by  Public  Laiw  100-297, 
102  Stet  130  (April  28, 1988).  20  U£U:.  1234  and 
1234a  (1988).  The  Department's  Office  of 
Administrative  Law  Judges  now  paffiiims  fhe-duties 
related  to  the  adjudication  of  appeals  of 
disallowance  decisions  that  were  previously 
assigned  to  the  EAB. 


On  Jemuary  28, 1988,  the  EAB  issued 
an  Initial  Decision  holding  that  18 
school  districts  in  Washington  State  had 
supplanted  $832,465  of  fiscal  year  1982 
part  B  funds.  Initial  Decision  in  the 
Appeal  of  the  State  of  Washington, 
Docket  No.  13(213)86  (January  28. 

1988).  Spokane  was  found  to  have 
supplanted  $407,884  of  fiscal  year  1982 
part  B  funds.  The  EAB  concluded  that 
the  Assistant  Secretary,  even  after 
withdrawing  part  of  the  FLD’s  claim, 
had  overstated  the  supplanting  violation 
for  three  of  the  LEAs.  Spokane, 
however,  was  not  one  of  these.  The 
Secretary,  after  reviewing  the  initial  and 
•responsive  comments  submitted  by  the 
parties,  allowed  the  Initial  Decision  to 
become  the  final  decision  of  the 
Department.  Washington  State  and 
Spokane  appealed  the  portion  of  the 
agency’s  decision  holding  that  Spokane 
had  supplanted  $407,884  of  fiscal  year 
1982  part  B  funds  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit. 
None  of  the  other  17  Washington  LEAs 
that  were  found  by  the  Department  to  be 
in  violation  of  the  part  B 
nonsupplanting  requirement  joined  in 
this  appeal,  and  the  $424,581  of  funds 
repaid  by  these  17  LEAs  are  not 
involved  in  this  grantback  request. 

On  June  5, 1990,  the  Ninth  Circuit 
affirmed  the  Department’s  decision  with 
respect  to  Spokane’s  supplanting  on  all 
but  one  issue.  State  of  Washington,  et  al. 
V.  U.S.  Department  of  Education,  905 
F.2d  274  (9th  Cir.  1990).  According  to 
the  Court,  the  Department’s  decision 
failed  to  explain  why  Spokane  was  not 
entitled  to  an  allowance,  under  34  CFR 
300.230(b)(l)(ii)),  for  what  that  LEA 
characterized  as  an  unusually  large 
special  education  expenditure  of 
$250,000  during  fiscal  year  1981.* 
Consequently,  the  Court  remanded  the 
case  to  the  Department  with  instructions 
“to  make  ‘new  or  modified  findings  of 
fact’  on  this  issue.’’  905  F.2d  at  279. 

On  October  31, 1990,  the  EAB  issued 
a  Decision  on  Remand  in  this  case 
which  held  that  further  analysis  of 
Spcdcane’s  entitlement  to  an  exemption 
for  the  $250,000  expenditure  was 
mmecessary.  The  Secretaiy,  on  January 
3, 1991,  issued  a  decision  which  held 
that  the  EAB’s  Decision  on  Remand  did 
not  comply  with  the  Ninth’s  Circuit’s 
instructions  to  explain  its  conclusions 
with  respect  to  the  question  of  whether 


•  34  CFR  300.230(b)(l)(ii)  provides  an  allowance 
for-''4iu)nusually  large  amounts  of  funds  expended 
for  long-term  purposes.”  Under  this  provision,  an 
unusually  large  expmiditure  for  a  long-term 
purpose,  made  in  fiscal  year  1981,  would  not  be 
included  in  the  calculation  of  the  amount  of  State 
and  local  expenditures  that  Spokane  would  have  to 
make  in  fiscal  year  1982  in  order  to  comply  with 
the  Part  B  nonsupplanting  requirement. 
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Spokane  was  entitled  to  an  exemption 
under  34  CFR  300.230(b)(l)(ii)  for  the 
$250,000  expenditure.  However,  prior  to 
the  Secretary’s  decision,  the  parties 
reached  a  tentative  agreement  to  settle, 
this  matter.  That  settlement  agreement 
was  formally  executed  on  May  30, 1991. 
Under  the  terms  of  that  agreement,  the 
Department  recovered  a  total  of 
$309,504  horn  Washington  and 
Spokane.  The  SEA  and  Spol^ane,  in 
turn,  agreed  to  join  the  Assistant 
Secretary  in  a  Joint  Motion  to  the  EAB 
to  dismiss  the  appeal  with  prejudice. 

All  terms  of  the  settlement  agreement, 
including  the  agreement  by  Washington 
and  Spokane  to  pay  the  Department 
$309,504,  have  been  satisfied. 

B.  Authority  for  Awarding  a  Grantback 

Section  456(a)  of  GEPA,  20  U.S.C. 
1234e(a)  (1982),  provides  that  whenever 
the  Secretary  has  recovered  funds 
following  a  final  audit  determination 
with  respect  to  an  applicable  program, 
the  Secretary  may  consider  those  funds 
to  be  additional  funds  available  for  the 
program  and  may  arrange  to  repay  to  the 
SEA  or  LEA  affected  by  the 
determination  an  amoimt  not  to  exceed 
75  percent  of  the  recovered  funds.  The 
Secretary  may  enter  into  this 
“grantback”  arrangement  if  the 
Secretary  determines  that  the — 

(a)  Practices  and  procedures  of  the 
SEA  or  LEA  that  resulted  in  the  audit 
determination  have  been  corrected,  and 
the  SEA  or  LEA  is,  in  all  other  respects, 
in  compliance  with  the  requirements  of 
the  applicable  program: 

(b)  The  SEA  nas  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  funds 
to  be  awarded  under  the  grantback 
arrangement  that  meets  the 
requirements  of  the  program  and,  to  the 
extent  possible,  benefits  the  population 
that  was  affected  by  the  failure  to 
comply  or  by  the  misexpenditures  that 
resulted  in  the  audit  exception;  and 

(c)  Use  of  funds  to  be  awarded  under 
the  grantback  arrangement  in 
accordance  with  the  SEA’s  plan  would 
serve  to  achieve  the  purposes  of  the 
program  imder  which  the  funds  were 
originally  granted. 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

Pursuant  to  section  456(a)(2)  of  GEPA, 
the  SEA  has  applied  for  a  grantback 
totaling  $232,128,  which  is  75  percent 
of  the  principal  amount  of  the  recovered 
funds,  and  has  submitted  a  plan  for  use 
of  the  grantback  funds  to  meet  the 


special  education  needs  of  the  children 
with  disabilities.  Under  Section  456(c) 
of  GEPA,  20  U.S.C.  1234e(c),  these 
funds  are  available  for  expenditure  rmtil 
September  30, 1994.  Spokane’s  plan, 
that  has  been  submitted  by  the  SEA,  is 
to  expand  a  program  that  is  already  on^ 
going  in  that  LEA,  the  Special- 
Education  Training  Resources  in 
Vocational  Exploration  (STRIVE) 
program.  Under  this  program,  students 
with  disabilities,  between  the  ages  of  16 
and  21,  are  provided  with  special 
education  and  related  services  that 
address  the  school-to-work  transition. 
The  grantback  proposal  provides  for  the 
expansion  of  the  STRIVE  program  by 
hiring  additional  specialists,  and 
purchasing  computer  hardware  that  will 
be  used  to  track  caseloads  and  develop 
student,  persormel,  and  budget 
databases.  Other  expenditures  will 
include  technical  assistance  for 
teachers,  occupational  and  physical 
therapists,  and  speech  pathologists  for 
infusing  technology  into  the 
instructional  program  for  students  with 
severe  behavior  disturbance.  An 
additional  rented  classroom  on  or  near 
the  community  college  campus  will  also 
be  secured  which  will  again  expand  the 
capability  of  this  program  to  serve  more 
students  with  disabilities. 

D.  The  Secretary’s  Determinations 

The  Secretary  has  carefully  reviewed 
the  plan  submitted  by  the  SEA.  Based 
upon  that  review,  the  Secretary  has 
determined  that  the  conditions  imder 
section  456  of  GEPA  have  been  met. 

These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative 
action,  b  finding  that  the  conditions  of 
section  456  of  G&’A  have  been  met,  the 
Secretary  makes  no  determination 
concerning  any  pending  audit 
recommendations  or  final  audit 
detenqinations. 

E.  Notice  of  the  Secretary’s  Intent  To 
Enter  Into  a  Grantback  Arrangement 

Section  456(d)  of  GEPA  requires  that, 
at  least  30  days  before  entering  into  an 
arrangement  to  award  funds  under  a 
grantback,  the  Secretary  must  publish  in 
the  Federal  Register  a  notice  of  intent 
to  do  so,  and  the  terms  and  conditions 
under  which  the  payment  will  be  made. 

In  accordance  with  section  456(d)  of 
GEPA,  notice  is  hereby  given  that  the 


Secretary  intends  to  mal;e  funds 
available  to  the  Washington  SEA  under 
a  grantback  arrangement.  The  grantback 
award  would  be  in  the  amount  of 
$232,128,  which  is  75  percent — ^the 
maximum  percentage  authorized  by 
statute— of  the  principal  amount 
recovered  as  a  result  of  the  audit. 

F.  Terms  and  Conditions  Under  Which 
Pa3rments  Under  a  Grantback 
Arrangement  Would  Be  Made 

The  SEA  agrees  to  comply  with  the 
following  terms  and  conditions  under 
which  payments  under  a  grantback 
arrangement  would  be  made: 

(a)  The  funds  awafded  under  the 
grantback  must  be  s^ie^t  in  accordance 
with — 

(1)  All  applicable  statutory  and 
regulatory  requirements: 

(2)  The  plan  that  the  SEA  submitted 
and  any  amendments  to  the  plan  that 
are  approved  in  advance  by  the 
Secretary;  and 

(3)  The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  in  advance 
by  the  ^cretary. 

(b)  All  funds  received  under  the 
grantback  arrangement  must  be 
obligated  by  September  30, 1994,  in 
accordance  with  section  456(c)  of  GEPA. 

(c)  The  SEA  will,  not  later  than 
January  1, 1995,  submit  a  report  to  the 
Secretary  that — 

(1)  Indicates  that  the  funds  awarded 
under  the  grantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
approved:  and 

(2)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent. 

(d)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangement. 

(e)  Before  funds  will  be  repaid 
pursuant  to  this  notice,  the  SEA  must 
repay  to  the  Department  any  debts  that 
become  overdue,  or  enter  into  a 
repayment  agreement  for  those  debts. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.027,  Handicapped  State  Grants) 

Dated;  November  29, 1993. 

.  Howard  R.  Moses, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 

(FR  Doc.  93-29628  Filed  12-2-93;  8:45  am) 
BILUNG  CODE  4000-01-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  946 
[Docket  No.  920383-3283] 

RIN  0648-AE73 

National  Weather  Service 
Modernization 

AGENCY:  National  Weather  Service 
(NWS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce  (DOC). 

ACTK>N:  Final  rule. 

SUMMARY:  NOAA  is  publishing  final 
rules  setting  forth  its  internal  process  for 
certifying  that  there  will  be  no 
degradation  of  weather  services  as  a 
result  of  consoUdating,  automating,  or 
relocating  a  field  office  during  the  first 
stage  of  the  modernization  of  the 
National  Weather  Service.  These  rules 
incorporate  the  provisions  of  the 
Weather  Service  Modernization  Act 
(Act),  15  U.S.C.  313  note.  Pub.  L.  102- 
567,  which  define  the  actions  which  are 
subject  to  certification;  add  certain 
requirements  for  such  certifications; 
provide  for  the  review  of  the  criteria  on 
which  certifications  will  be  based; 
provide  for  participation  by  the 
Modernization  Transition  Committee 
(Committee)  established  by  the  Act;  and 
provide  for  a  Uaison  officer  in  the 
affected  service  area. 

EFFECTIVE  DATE:  This  rule  is  effective 
December  3, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Senator  Raygor  NOAA/TPO,  SSMC2, 
room  9332, 1325  East-West  Highway, 
Silver  Spring.  Maryland  20910  or  (301) 
713-0391. 

SUPPLEMENTARY  INFORMATION:  On 
September  8. 1992,  the  NWS  published 
proposed  regulations  setting  forth 
procedures  for  certifying  that  there 
would  be  no  degradation  of  services  as 
a  result  of  consolidating,  automating,  or 
relocating  a  field  office  during  stage  one 
of  modernization  (57  FR  40877).  These 
proposed  regulations  were  based  on  the 
certification  requirements  in  title  IV  of 
Public  Law  100-685. 

On  October  29. 1992,  title  VH  of 
Public  Law  102-567,  the  Weather 
Service  Modernization  Act,  was  enacted 
to  replace  the  certification  provision  of 
title  IV  of  Public  Law  100-685.  The  Act 
incorporated  the  process  proposed  by 
the  September  8,  notice,  with  certain 
modifications  and  clarifications.  In 
particular,  it  specifically  identified  as 
“changes  in  operations  at  a  field  office” 
a  number  of  actions  associated  with 


modernization  which  do  not  require 
certification:  Transferring  service 
responsibility,  commissioning  weather 
observation  systems,  decommissioning  a 
NWS  radar,  changing  staffing  levels 
significantly,  or  moving  a  field  office  to 
a  new  location  inside  ffie  local 
commuting  and  service  area.  It  also 
defined  more  clearly  two  of  the  foiur 
actions  that  do  require  certification 
(automating  and  relocating). 

On  April  8, 1993,  the  NWS  issued  a 
notice  of  proposed  rule  making  to 
implement  the  Act  (58  FR  18316).  The 
September  8,  proposal  was  withdrawn. 

Nine  comments  were  received.  Four 
of  these  (from  the  Minnesota  Cold 
Weather  Resource  Center,  a  Minnesota 
State  Representative,  the  Association  of 
Central  California  Weather  Observers, 
and  a  professor  of  meteorology  at  San 
Francisco  State,  Mr.  Monteverdi)  were 
related  primarily  to  the  modernization 
of  particular  field  offices  and  expressed 
concerns  about  whether  service  to  the 
areas  where  these  offices  are  located 
would  be  degraded.  These  comments 
are  more  appropriately  addressed 
during  the  certification  process  for 
actions  involving  these  offices. 

One  commentor,  the  Aircraft  Owners 
and  Pilots  Association  (AOPA)  stated  its 
support  for  the  NWS  modernization 
efforts,  including  specifically  field  office 
restructtiring,  while  expressing  a 
number  of  general  concerns  not  directly 
related  to  the  regulations.  These 
included;. 

Providing  an  education  program  for 
aviation  users;  maintaining  full 
coordination  with  the  FAA;  and 
ensuring  adequate  Automated  Surface 
Observing  System  (ASOS) 
augmentation.  The  NWS  appreciates  the 
need  for  close  involvement  by  the 
aviation  community  in  all  phases  of  the 
modernization  and  is  already 
implementing  a  niimfier  of  the 
suggestions,  e.g.,  implementation  of  an 
education  program.  The  NWS  will 
address  the  issue  of  ASOS  augmentation 
during  each  automation  certificaTton'to 
ensiire  that  the  units  are  meeting  user 
needs  and  will  not  replace  hunim 
observers  until  all  requirements  and 
procedures  set  forth  in  the  ASOS 
Surface  Observation  Modernization 
Report  have  been  satisfied. 

Fomr  commentors,  the  National . 
Weather  Service  Employees 
Organization  (NWSEO),  two  of  its 
members,  and  one  additional 
individual,  raised  issues  primarily 
relating  to  whether  certain 
modernization  actions  require 
certification  and  whether  the 
certification  process  should  be 
expanded  to  include  additional 


elements.  The  major  issues  and 
comments  are  as  follows: 

1.  Comments  Relating  to  Those 
Provisions  in  the  Regulations  That 
Determine  Which  Actions  Are  Subject 
to  Certification 

a.  Definition  of  "Local  Commuting 
Area" 

Comment:  The  NWSEO  objected  to 
using  Office  of  Management  and 
Budget’s  (0MB)  Metropolitan  Statistical 
Areas  to  define  a  “local  commuting 
area”  because,  it  contends,  OMB’s 
Statistical  Areas  do  not  take  into 
acco\mt  such  detailed  aspects  of 
commuting  patterns  as  the  part  of 
certeun  counties  in  which  the  majority 
of  commuters  reside,  the  direction  of 
their  commute,  and  the  actual  distances 
that  employees  will  commute  to  a  new 
office  as  compared  to  the  distance  they 
commute  to  tne  old.  The  NWSEO 
suggested  that  the  purpose  of  including 
this  definition  in  the  Act  was  “to 
mitigate  employee  displacement.” 

Response:  The  use  of  “local 
commuting  area”  in  the  Act  and  its 
definition  in  these  regulations  serves 
one  purpose:  To  provide  one  of  the 
geographical  parameters  of  importance 
in  determining  when  the  move  of  an 
entire  field  office  constitutes  a 
certifiable  “relocation”  and  when  it  is 
merely  a  “move”  that  needs  not  be 
certified.  The  reason  for  requiring 
certification  of  any  action  is  to  promote 
confidence  that  public  safety  will  not  be 
compromised,  i.e.,  that  services  will  not 
be  degraded.  The  certification  does  not 
address  in  any  way  the  effect  of  the 
action  on  the  employees.  The  final 
regulations  have  been  further  modified 
to  make  it  clear  that  the  issues  of  public 
safety  and  employee  benefits  should  be 
kept  separate  (see  §  946.1(b)).  The 
definition  of  “local  commuting  area”  in 
the  proposed  regulations  provides  a 
basis  for  determining  whether  a 
proposed  action  might  have  an  effect  on 
public  safety  and  is  not  intended  to 
provide  a  basis  for  determining  whether 
some  action  might  inconvenience  some 
NWS  employees.  Therefore,  the 
definition  has  not  been  changed  as 
suggested  by  NWSEO  in  the  final 
regulations. 

The  effect  of  various  modernization 
actions  on  employee  benefits  is 
addressed  separately  in  a  number  of 
regulations  including  those  cited  by  the 
commentor.  If  the  NWS  were  to  accept 
the  premise  of  the  NWSEO,  that  the 
local  commuting  area  is  dependent 
upon  the  commuting  pattern  of 
individual  offices,  it  would  be  in  the 
anomalous  position  of  basing  decisions 
concerning  the  need  for  public  safety 
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certifications  on  whether  employees  live 
on  one  side  or  the  other  of  the  existing 
office. 

b.  Change  in  Operations  (§  946.6) 

Comment:  The  NWSEO  objected  to 
the  provisions  of  this  section  because  it 
believes  that  “any  time  the  bulk  of  the 
services,  staff  and  equipment  of  a  field 
office  is  moved  outside  the  local 
commuting  or  service  area,  such  transfer 
constitutes  a  certifiable  relocation  and  is 
not  a  change  of  operations.” 

Response:  This  comment  reflects  the 
commentor’s  apparent  underlying  belief 
that  the  Act  is  intended  to  delay 
modernization.  On  the  contrary,  the 
basic  statutory  scheme  is  intended  to 
ensure  that  the  modernization  schedule 
is  maintained  and  is  designed  to 
encourage  NWS  to  take  those  actions 
necessary  to  make  prompt  and  effective 
use  of  the  new  technology  such  as 
NEXRAD  and  ASOS. 

NWS  may  transfer  the  necessary 
service  responsibiUties  and  personnel  in 
order  to  ensure  that  the  new  NEXRADS 
can  be  operated  and  commissioned  in  a 
timely  manner.  The  NWS  interprets 
these  actions  to  be  “changes  in 
operations”  which  can  proceed  subject 
only  to  appropriate  notification.  Once 
the  NWS  has  taken  these  actions  and  is 
in  a  position  to  take  advantage  of  this 
technology,  it  must  certify  tlut  there 
will  be  no  degradation  of  services  prior 
to  abandoning  the  old  systems  and  fully 
committing  to  the  new.  Thus,  the  NWS 
cannot  replace  the  existing  surface 
observations  or  the  existing  radar 
observations  or  finally  close  an  old 
office  until  it  has  certified  that  there 
will  be  no  degradation  of  service. 

Section  946.6  of  the  final  regulations 
implements  this  statutory  scheme  by 
clarifying  that  a  field  office  may  transfer 
'Staff  to  a  new  site  incident  to  the 
introduction  of  new  technology 
(§  946.6(a)(4))  but  may  not  replace  its 
existing  observational  responsibilities 
without  first  certifying  (§  946.6(b)).  This 
section  focuses  on  the  nature  of  the 
services  and  staff  that  remain  in  place 
at  various  stages  of  the  transition  rather 
than  simply  on  the  number  of  staff  or 
the  amount  of  eqmpment  involved  in  a 
particular  transfer. 

2.  Comments  Relating  to  the 
Certification  Requirements 

a.  The  Definition  of  "Degradation  of 
Services" 

Comment:  The  NWSEO  and  two 
members  of  the  NWSEO  objected  to  the 
definition  of  “degradation  of  service.” 
They  interpreted  the  definition  as 
intended  to  exclude  consideration  of  the 
quality  of  service  when  certifying  that 


no  degradation  will  result  from  a 
restructxiring  action.  (A  comment  of 
Professor  Monteverdi,  although 
specifically  addressing  the  proposed 
relocation  of  the  Redwood  City  office, 
was  also  considered  as  raising  this  more 
generic  issue).  Some  of  these 
commentors  believed  that  quality  of 
services  provided  by  a  field  office  must 
be  measured  in  statistical  terms. 

Response:  The  NWS  agrees  that 
certification  must  address  the  quahty  of 
the  services  provided  and  intended  this 
definition  to  be  read  in  connection  with 
the  certification  procedures  set  forth  in 
§  946.7  of  the  relations  to  address  the 
quality  of  services.  The  NWS  has 
deleted  this  definition  and  rewritten 
§  946.7  to  clarify  that  the  determination 
of  whether  a  degradation  of  service  has 
occurred  will  be  based  strictly  on  the 
final  modernization  criteria  required  by 
§  704  of  the  Act  which  will  incorporate 
all  the  appropriate  indices  to  ensure  that 
the  quality  of  services  will  be 
maintained.  The  criteria  that  the  NWS 
proposes  to  employ  have  been  recently 
reviewed  by  the  National  Research 
Council  (NRC)  in  accordance  with  sec. 
704  of  the  Act  and  will  b^ublished  for 
public  comment  shortly.  Iney  Include 
many  of  those  suggested  by  the 
commentors  (see  comment  below)  on 
this  rule  and  specific  when  statistical 
verification  is  appropriate. 

b.  The  Responsible  Meteorologist  as  the 
Official  Responsible  for  Initiating 
Certification 

Comment:  The  NWSEO  and  both 
members  asserted  that  the  Responsible 
Meteorologist  should  not  be  given  the 
initial  responsibility  for  recommending 
certification.  (Two  additional  site 
specific  comments,  those  of  the 
Association  of  Central  California 
Weather  Observers  and  Professor 
Monteverdi,  also  raised  this  issue). 

These  commentors  believed  that  the 
interest  of  this  official  in  completing  the 
restructuring  could  be  so  strong  that  it 
might  preclude  objectivity  in  the 
pr^ess.  One  commentor  believed  that 
the  merit  pay  bonuses  of  these 
responsible  meteorologists  will  depend 
on  successful  completion  of  the  relevant 
actions.  Several  of  the  commentors 
suggested  substituting  a  local 
modernization  transition  committee. 

Response:  The  NWS  recognizes  the 
importance  of  disclosing  innate  biases 
when  advocating  actions  affecting  the 
modernization.  The  NWS  recognizes 
that  it  is  important  to  the  responsible 
meteorologist  ta  organize  restructuring 
and  other  modernization  actions  as 
efficiently  as  possible  but  disagrees  with 
any  suggestion  that  this  interest  would 
impair  his  or  her  judgement  in 


recommending  a  certification.  The 
responsible  meteorologist’s  basic 
responsibility  is  for  the  delivery  of 
services  to  his  or  her  service  area.  Each 
individual  is  fully  aware  of  that 
responsibility  to  the  commimity  served. 
Those  who  suggest  that  such  a  person 
would  jeopardize  this  basic 
responsibility  by  “sweeping  imder  the 
rug”  some  inconvenient  evidence 
concerning  a  restructuring  simply  do 
not  appreciate  the  responsibility  of  that 
position. 

Using  a  local  modernization  transition 
committee  that  is  not  responsible  for 
providing  services  to  the  affected  area 
would  not  only  bp  inefficient,  but  would 
also  substitute  the  mdgement  of  a  less 
knowledgeable  body  for  the  on-scene 
expert.  The  committee  established  by 
the  Act  provides  national-level 
oversight. 

c.  Certification  Requirements 

Comment:  The  NWSEO  suggested 
adding  several  evidentiary  requirements 
to  §  946.7(b)  with  regards  to  the 
preparation  of  certifications  for 
restructuring.  It  requested  additional 
evidence  including  evidence  that  the 
quality,  reliability  and  accuracy  of  the 
oata  would  be  maintained  at  the  same 
level;  that  the  timeliness  will  remain  at 
the  same  level;  that  timeliness  and 
quality  would  remain  at  the  same  level 
for  emergency  maintenance  of  NWS 
equipment;  that  the  Warning 
Coordination  Meteorologist’s  ability  to 
perform  will  be  maintained  at  or  with 
the  same  level  of  reliability  with 
emergency  managers  and  news  media; 
that  NWS  would  maintain  the  same 
level  of  interaction  with  graduate  and 
undergraduate  meteorology  programs; 
and  that  NWS  would  maintain  die  same 
level  of  interaction  with  other  Federal 
and  state  agencies. 

Response:  These  items  are  already 
incorporated  in  the  criteria  described  in 
new  §  946.7(a). 

Comment:  The  NWSEO  suggests 
placing  paragraph  (g)  of  §  946.7  before 
paragraph  (f)  to  make  clear  that  the 
establishment  of  the  criteria  must 
precede  the  proposed  certification 
process. 

Response:  The  NWS  agrees  and  has 
modified  this  section  as  requested. 

Comment:  The  NWSEO  suggested  that 
the  evidence  to  be  considered  in 
connection  with  a  relocation  as 
specified  in  §  946.7(f)  of  the  proposed 
regulations  is  inadequate  and  should 
include  regional,  geographic,  and 
climatological  factors. 

Response:  Section  946.7(b)(1)  of  the 
final  regulations  requires  that  all 
certifications  include  a  description  of 
local  weather  characteristics  that  affect 
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weatber  services  and  these  will  include 
applicable  regional,  geographic,  and 
climatological  Ibctors. 

Comment:  NWSEO  commented  that 
subsection  946.9(a)  should  be  changed 
to  clarify  that  the  review  of  certification 
proposals  is  at  the  opti<m  of  the 
Committee,  not  the  Secretary  of 
Commerce.  Also.  §  946.9(b)  should  add 
a  requirement  that  no  field  office  may  be 
restructured  prior  to  a  30*day  notice  in 
the  FR  in  accordance  with  5  U.S.C 
553(d). 

Response:  The  NWS  has  modified 
§  946.8  to  respond  to  the  request  for 
revMw  of  proposed  certifications  by  the 
Committee  at  its  option.  Further 
procedures  addressing  this  concern  vrill 
be  issued  at  a  later  date.  The  NWS  does 
not  agree  that  there  should  be  a  30-day 
waiting  period  after  publication  of  the 
final  certification.  The  Act  provides  a 
rigorous  public  process  leading  up  to 
certification,  including  a  60-day 
comment  period,  and  it  is  difficult  to 
discern  any  benefits  that  might  result 
from  waiting  an  additional  30  days  after 
certification  is  complete.  The  NWS  does 
not  believe  that  5  U.S.C.  553(d)  applies 
to  a  certification. 

3.  Additional  Comments 
a.  Category  1  Radars 

Comment:  The  NWSEO  objected  to 
the  provision  in  the  proposed 
regulations  that  would  allow  the  NWS 
to  dismantle  some  existing  radars, 
designated  as  Category  1  ^ars,  prior  to 
issuing  the  commissioning  and 
decommissioning  reports  specified  by 
sec.  705(b)  of  the  Act  The  NWSEO 
believes  that  this  section  requires  the 
NWS  to  find  ahemative  sites  for  the 
NEXRADs  that  will  replace  Category  1 
radars  and  that  if  the  NWS  finds  this 
requirement  burdensome,  it  should  seek 
legislative  changes  to  the  Act 

Response:  The  proposed  r^ulations 
define  a  '‘Category  1  radar”  as  an 
existing  NWS  radar  which  is  to  be 
replaced  by  a  NEXRAD  on  the  same 
physical  site  as  the  existing  radar  or  on 
an  adjacent  site  that  is  sufficiently  close 
that  the  two  radars  cannot  operate 
concurrently.  The  latter  situation  can 
arise  because  (1)  the  existing  radar 
tower  physically  blocks  the  NEXRAD 
signal  to  an  unacceptable  degree:  or  (2) 
the  existing  radar’s  transmitter  causes 
substantial  electromagnetic  interference 
with  the  NEXRAD. 

Where  the  existing  radar  occupies  the 
same  physical  site  as  the  replacement 
NEXRAD.  the  old  tower  must  be 
dismantled  before  installation  of  the 
NEXRAD  can  begin.  Where  the  existing 
tower  on  an  adjacent  site  physically 
blocks  the  replacement  NEIKAD,  it  can 


create  a  gap  in  coverage  that  is 
operationally  significant,  especially  if  it 
occurs  in  the  direction  in  which  most 
severe  weather  approaches.  In  this 
situation  the  old  tower  must  be 
dismantled  before  operational  testing 
and  commissioning  of  the  NEXRAD  can 
occur.  If  the  existing  radar  on  an 
adjacent  site  causes  significant 
electromagnetic  interference  with  the 
replacemoit  radar,  it  will  not  be 
dismantled  but  must  be  turned  off  in 
order  to  allow  operational  testing  and 
commissioning  of  the  NEXRAD. 

As  the  NWSEO  points  out.  sec.  706(b) 
of  tile  Act  anticipates  that,  in  the  normal 
sequence  followed  by  the  NWS  in 
introducing  a  new  radar,  commissioning 
of  the  new  will  precede  the 
decommissioning  and  removal  of  the 
old.  Since  it  is  impossible  to  follow  tills 
seouence  with  respect  to  Category  1 
radars,  NWS  interprets  this  sei^on  of 
the  Act  to  allow  the  sequence  set  forth 
in  §  946.5(c)  in  wfaidi  me  radar 
observing  responsibility  is  transferred  to 
existing  backup  radar  sites  (an  event 
that  do(M  not  involve  decommissioning) 
until  such  time  as  the  replacement 
NEXRAD  can  be  commissioned.  Once  it 
has  been  commissioned,  the  NWS  can 
then  follow  the  normal  sequence, 
issuing  the  ryimminmnning  and 
decommissioning  reports  required  by 
sec.  705(b). 

Resiting  these  NEXRADs,  as  the 
commentors  surest,  is  not  viable 
because:  (a)  Bom  ioc^  area  and  network 
coverage  would  be  compromised  by 
moving  ffie  NEXRAD  to  a  site  other  than 
the  best  technical  site;  (b)  an  alternate 
site  in  close  proximity  is  not  available 
(as  determined  during  ffie  NEXRAD  site 
survey  process);  and/or  (c)  substantial 
additional  costs  and  delays  in  bringing 
this  enhanced  capability  into  service 
would  be  incurred.  The  NWS  believes 
mat  it  would  be  irresponsible  to  delay 
utilizing  the  enhanced  capabilities  of 
me  NE^AD  at  mese  sites  while  it 
considers  less  favorable  sites  or  pursues 
legislative  action.  Such  a  course  of 
action  would  deny  clearly  improHid^ 
weaffier  services  to  the  public  in  these 
areas  leaving  it  dependmt  on  tii^ 
obsolete  radars. 

Consequently,  the  final  regulation 
uses  me  same  definition  as  t^  proposed 
regulation,  except  that  ffie  400  foot 
limitation  has  been  deleted.  The  400 
foot  limitation  was  based  on  a 
preliminary  engmewing  anal3r8is  made 
several  years  ago.  Actual  experience  in 
several  locations  where  the  NEXRAD 
has  been  installed  near  an  existing  radar 
shows  that,  in  some  cases,  interfisrenoe 
can  occur  when  ffie  distaiice  between 
radars  is  substantially  more  than  400 
feet. 


b.  Other  Issues 

Comment:  Concern  was  expressed 
mat  me  Liaison  Officer  should  report 
directly  to  the  Regional  Director  to 
avoid  intimidation  from  the  Area 
Manager.  ’ 

Response:  The  NWS  disagrees.  The 
Liaison  Officer  contributes  to  me 
effectiveness  of  weamer  services  in  a 
service  area.  The  Liaison  Officer  must 
report  to  the  Responsible  Meteorologist, 
who  is  me  individual  directly 
responsible  for  {xnvision  of  weamer 
services  within  ffie  service  area. 

Comment:  A  comment  was  received 
by  NWSEO  stating  mat  the  Committee 
must  review  all  notifications  of  changes 
in  operation  prior  to  submission  to 
Congress.  The  commentor  also  believes 
mat  me  Secretary  can  not  change 
operations  at  a  field  office  until 
September  30, 1993,  wiffiout 
Congressional  notification. 

Response:  Section  705(a)  of  the  Act 
states  mat  the  Secretary  shall  not  change 
operations  at  a  field  office  pursuant  to 
implementation  of  me  Strategic  Plan 
rmless  me  Secretary  provides 
notification  requir^  by  sec.  703.  That 
required  notification  applies  only  to 
changes  of  operations  mat  will  occur  in 
FY94  and  beyond  and  has  been 
provided  in  the  NIP  for  FY94.  This 
section  states  mat  me  Secretary  shall, 
when  appropriate,  consult  with  me 
Committee  in  developing  the  NIP.  The 
NWS  will  provide  an  opportunity  for 
me  Committee,  once  operational,  to 
review  the  NIP  prior  to  me  Secretary’s 
submission  to  Congress. 

The  NWS  disagrees  wim  me 
commentor’s  statement  mat  me 
Secretary  is  prohibited  from  changing 
operations  at  a  field  office,  fiom  me  date 
me  Act  was  signed.  The  proposed 
regulations  accurately  reflect  me  law. 
S^.  703  clearly  states  mat  me  Secretary 
shall  submit  a  NIP  to  Congress  for  each 
fiscal  year  following  FY 1993  (which 
ends  ^ptember  30, 1993)  xmtil  me 
modernization  is  completed.  NWS 
interprets  this  as  a  requirement  to 
provide  a  NIP  for  FY  94  and  subsequent 
years. 

A.  Regulatory  Flexibility  Act  Analysis 

The  regulations  set  fmm  procedures 
certifying  “no  degradation”  of  weamer 
services  to  areas  affected  by  me  closure, 
consolidation,  automation  or  relocation 
of  a  field  office  in  me  course  of 
modernizing  NWS.  These  regulations 
relate  to  me  internal  management  of  the 
National  Weather  Service.  These  rules 
do  not  directly  affect  “small  government 
jtirisdictions”  as  defined  by  ^b.  L.  96- 
354,  me  Regulatory  Flexibility  Act. 
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B.  Paperwork  Reduction  Act  of  1980 

These  regulations  will  impose  no 
information  collection  requirements  of 
the  type  covered  by  Pub.  L.  96-511,  the 
Paperwork  Reduction  Act  of  IGSO.” 

C.  E.0. 12612 

This  rule  does  not  contain  policies 
with  sufficient  Federalism  impUcations 
to  warrant  preparation  of  a  Federalism 
'assessment  under  Executive  Order 
12612. 

D.  National  Environmental  Policy  Act 

NOAA  concluded  that  publication  of 
the  proposed  rules  did  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Therefore,  preparation  of 
an  environmental  impact  statement  was 
not  required.  A  Progranunatic 
Environmental  Impact  Statement  (PEIS) 
regarding  NEXRAD  was  prepared  in 
November  1984,  and  a  Supplemental 
Environmental  Assessment  to  update 
the  portion  of  the  PEIS  dealing  with  the 
bioeffects  of  NEXRAD  nonionizing 
radiation  was  completed  in  June  1993, 
with  a  Finding  of  No  Significant  Impact. 
A  notice  was  published  in  the  Federal 
Register  on  July  15, 1993  (58  FR  38117). 

List  of  Subjects  in  15  CFR  Part  946 

Administrative  practice  and 
procedure,  Weather  service 
modernization. 

Dated:  November  26, 1993. 

Elbert  W.  Friday,  Jr., 

Assistant  Administrator  for  Weather  Services. 

Accordingly,  for  the  reasons  set  forth 
above,  title  15  of  the  CFR  is  amended  by 
adding  a  new  subchapter  consisting  of 
part  946  as  follows; 

SUBCHAPTER  C— REGULATIONS  OF  THE 
NATIONAL  WEATHER  SERVICE 

PART  946--MODERNIZATION  OF  THE 
NATIONAL  WEATHER  SERVICE 

Sec. 

946.1  Purpose. 

946.2  Definitions. 

946.3  Notification  of  change  of  operations 
and  restructuring. 

946.4  Menu  of  services. 

946.5  Change  in  operations — 
commissioning  and  decommissioning. 

946.6  Change  in  operations — transferring 
responsibility  and  moving  field  offices. 

946.7  Preparation  of  proposed  certification 
for  restructuring. 

946.8  Review  of  proposed  certification  for 
restructuring. 

946.9  Certification  of  restructuring. 

946.10  Liaison  officer. 

Authority:  Title  Vll  of  Pub.  L.  102-567, 106 
Stat.  4303  15  U.S.C.  313  note 


§946.1  Purpose. 

(a)  This  part  sets  forth  the  procedures 
for  certification  by  the  Secretary  of 
Commerce  that  the  closure, 
consolidation,  automation  or  relocation 
of  any  field  office  of  the  National 
Weather  Service  (NWS)  pursuant  to  the 
implementation  of  the  Strategic  Plan  for 
the  Modernization  of  the  NWS  will  not 
result  in  any  degradation  of  weather 
services.  Section  706_  of  Pub.  L;  102-567 
requires  that  no  such'  field  office  be 
closed,  consolidated,  automated,  or 
relocated  until  such  certification  is 
made.  This  part  distinguishes  these 
modernization  activities  which  require 
certification  from  those  changes  in 
operations  at  a  field  office  which  do  not 
require  certification. 

(o)  This  part,  including  specifically 
these  sections  which  specify  when 
certifications  are  required,  is  intended 
to  promote  confidence  that  public  safety 
is  ^ing  adequately  considered  during 
the  modernization  process.  While  some 
of  the  terms  used  in  these  regulations 
may  be  identical  to  those  us^  by  the* 
Office  of  Personnel  Management,  the 
General  Services  Administration,  or  by 
NOAA  in  personnel  regulations,  this 
part  does  not  affect  or  supersede  those 
regulations.  In  particular,  a 
determination  that  the  move  of  a  field 
office  is  not  a  “relocation”  for  purposes 
of  these  regulations  does  not  affect  an 
employee's  rights  to  relocation 
assistance,  discontinued  service 
retirement,  severance  pay,  or  grade  and 
pay  retention. 

§946.2  Definitions. 

Automate  (or  automation)  means  to 
replace  employees  performing  siuface 
observations  at  a  field  office  with 
automated  weather  service  observation 
equipment.  For  the  purposes  of  this 
definition,  an  employee  performance 
surface  observations  at  a  field  office  is 
replaced  when  that  office,  after 
installing  such  equipment,  reduces  or 
eliminates  its  responsibility  for  taking 
sxirface  observations  and  he  or  she  is; 

'  '*(1)  Removed  from  that  field  office,  or 

(2)  Formally  requested  to  cease 
performing  all  observational 
re^onsibilities  at  that  office. 

Category  1  radar  means  an  existing 
NWS  radar  which  is  to  be  replaced  by 
a  NEXRAD  on  the  same  site  or  on  an 
adjacent  site  from  which  the  two  radars 
cannot  operate  concurrently.  A  Category 
1  radar  must  be  dismantled  when  the 
existing  tower  prevents  building  a 
replacement  NEXRAD  on  the  same  site 
or  operationally  demonstrating  and 
commissioning  a  replacement  NEXRAD 
on  an  adjacent  site  by  physically 
blocking  its  beam.  A  Category  1  radar 
must  be  turned  off  when  it  prevents 


operationally  demonstrating  and 
commissioning  a  replacement  NEXRAD 
on  an  adjacent  site  by  creating 
substantial  electromagnetic  interference. 

Change  operations  at  a  field  office 
means  to  transfer  service  responsibility, 
commission  weather  observation 
systems,  decommission  a  NWS  radar, 
mover  an  entire  field  office  to  a  new 
location  inside  the  local  commuting  and 
service  area,  or  significantly  change  the 
staffing  level  of  a  field  office  except 
where  the  staffing  change  constitutes  a 
consolidation  or  automation. 

Close  (or  closure)  means  to  remove  all 
weather  services,  equipment,  and 
personnel  from  a  filed  office.  It  does  not 
include  a  consofidation,  automation,  or 
relocation  or  a  mcwe  of  a  field  office  to 
another  location  within  the  cnirrent  local 
commuting  and  service  area. 

Commission  means  to  officially 
charge  a  new  observational  technology 
(e.g,  NEXRAD  and  ASOS)  with 
responsibility  for  providing  weather 
data  within  a  defined  service  area  or  to 
charge  a  new  weather  office  support 
system  (e.g,  AWIPS)  with  responsibility 
for  supporting  office  operations. 

Committee  means  the  Modernization 
Transition  Committee  established  by 
sec.  707  of  Pub.  L.  102-567. 

Consolidate  (or  consolidation)  means 
to  remove  some  positions  from  a  field 
office  (without  closing  that  office)  after 
those  responsibilities  have  been  reduced 
or  eliminated  by  the  commissioning  of 
one  or  more  Nl^QlADs,  the 
decommissioning  of  the  radar  operated 
by  that  office,  if  any,  and  the 
combination  of  that  office’s 
responsibilities  with  those  of  another 
field  office. 

Decommission  (or  permanently 
decommission)  means  to  permanently 
withdraw  existing  official  responsibility 
for  providing  weather  data  or  weather 
office  support  from  an  existing 
technology  which  includes  turning  off 
the  technology.  It  does  not  include 
temporarily  withdrawing  responsibility 
for  providing  radar  data  where  this 
action  results  from; 

(1)  System  failure: 

(2)  Tne  need  to  dismantle  a  Category 
1  radar  to  allow  the  construction  of  or 
the  operational  demonstration  and 
commissioning  of  a  replacement 
NEXRAD:  or 

(3)  The  need  to  turn  off  a  Category  1 
radar  to  allow  the  operational 
demonstration  and  commissioning  of  a 
replacement  NEXRAD. 

Field  office  means  a  National  Weather 
Service  Office  (WSO)  or  a  National 
Weather  Service  Forecast  Office 
(WSFO). 

Inventory  of  services  means  all  of 
those  weather  services  from  those  listed 
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on  the  menu  of  services  that  are 
provided  to  the  public  by  a  field  office 
in  its  service  ama  prior  to  a  transition 
action. 

Local  Commuting  Area  means  the 
population  center  (or  two  or  more 
neighboring  ones)  served  by  an  existing 
field  office  and  includes  those 
surrounding  localities  that  can 
reasonably  be  considered  part  of  this 
single  uea  for  transportation  purposes. 
The  Local  Commuting  Area  for  any  field 
office  located  in  a  Metropolitan  Area 
defined  by  the  Office  of  Management 
and  Budget  for  statistical  purposes  shall 
be  the  Metropolitan  Statistic^  Area  or 
Primary  Metropolitan  Statistical  Area. 

Menu  of  services  means  the  basic 
weather  services  provided  by  NWS  field 
offices  as  listed  in  §  946.4. 

National  Implementation  Plan  means 
the  plan  submitted  to  Congress  as  part 
of  the  budget  justification  documents  for 
Fiscal  Year  1 994  and  for  each 
subsequent  fiscal  year  until  the 
modernization  is  complete. 

Regional  Director  means  the  Director 
of  one  of  the  six  geographical  regions  of 
the  NWS. 

Relocate  (or  relocation)  means  to 
move  an  entire  field  office,  including  all 
personnel  positions,  equipment  and 
service  responsibility  to  a  location 
outside  the  current  local  commuting  or 
service  area  of  that  field  office. 

Responsible  Meteorologist  means  an 
employee  of  the  NWS  in  charge  of  the 
office  that  will  be  responsible  for 
providing  weather  services  to  the  area 
affected  %  a  closure,  consolidation, 
automation,  or  relocation  of  a  field 
office. 

Restructure  means  to  close, 
consolidate,  automate,  or  relocate  a  field 
office. 

Secretary  means  the  Secretary  of 
Commerce  or  his  or  her  delegate. 

Service  area  means  the  geographical 
area  for  which  an  existing  field  office 
provides  weather  services  or  conducts 
observations 

Strategic  Plan  means  the  10  year 
strategic  plan  for  the  modernization  of 
NWS  which  was  submitted  to  the 
Congress  by  the  Secretary  on  March  10, 
1989. 

Weather  service  means  a  service  or 
product  provided  to  a  service  area  by  a 
field  office. 

§946.3  Notification  of  changes  in 
operations  and  restructuring. 

(a)  Beginning  with  the  Fiscal  Year 
1994  budget  submission  to  Congress  and 
until  the  modernization  is  complete,  the 
NWS  will  submit  to  Congress  annually 
a  National  Implementation  Plan.  The 
NWS  may  amend  a  Plan  prior  to  the 
submission  of  the  next  Plan  to  include 


modifications  provided  that  notification 
of  any  additional  proposed  changes  in 
operations  or  identification  of  any 
additional  proposed  restructuring 
.actions  shall  be  provided  to  Congress  at 
least  90  days  prior  to  the  date  of  the 
action. 

(b)  The  NWS  will  neither  change 
operations  at,  nor  restructure,  any  field 
office  after  September  30, 1993, 
pursuant  to  the  implementation  of  the 
Strategic  Plan  unless  it  has  provided 
notification  of  the  relevant  action  in  the 
most  current  edition  of  the  National 
Implementation  Plan,  or  an  amendment 
thereof,  and  has  complied  with  all 
requirements  of  these  regulations. 

§  946.4  Menu  of  services. 

The  following  are  the  basic  weather 
services  provided  by  NWS  field  offices; 

(a)  Surface  Observations 

(b)  Upper  Air  Observations 

(c)  Radar  Observations 

(d)  Public  Forecasts,  Statements,  and 
Warnings 

(e)  Aviation  Forecasts,  Statements,  and 
Warnings 

(f)  Marine  Forecasts,  Statements,  and 
Warnings 

(g)  Hydrologic  Forecasts  and  Warnings 

(h)  Fire  Weather  Forecasts  and 
Warnings 

(i)  Agricultural  Forecasts  and  Advisories 

(j)  NOAA  Weather  Radio  Broadcasts 

(k)  Climatological  Services 

(l)  Emergency  Management  Support 

(m)  Special  deducts  and  Service 
Programs 

§946.5  Change  in  operations — 
commissioning  and  decommissioning. 

(a)  Before  commissioning  any  new 
NEXRAD  or  ASOS  weather  Observation 
system,  the  NWS  shall  prepare  a 
Commissioning  Report  documenting 
that  the  system  involved  will  perform  to 
the  Government's  specifications;  the 
system  has  been  tested  on  site  and 
performs  rehably;  satisfactory 
maintenance  support  is  in  place; 
sufficient  staff  with  adequate  training 
are  available  to  operate  the  systemf' 
technical  coordination  with  weather 
service  users  has  been  completed^and 
the  system  satisfactorily  supports  field 
office  operations. 

(b)  The  Report  required  by  paragraph 
(a)  of  this  section  shall  be  based  on  the 
scientific  and  technical  criteria  set  forth 
in  the  NWS’  NEXRAD  and  ASOS 
Commissioning  Plans,  as  appropriate, 
which  criteria  shall  be  published  in  the 
Federal  Register  as  the  final 
commissioning  criteria  in  accordance 
with  sec.  704(b)(1)  of  the  Act.  In  the 
case  of  an  ASOS  commissioning,  the 
Report  shall  also  document  that  the 
NWS  has  consulted  with  the  Federal 


Aviation  Administration  (FAA)  and  has 
determined  that  the  weather  services 
provided  aft^  commissioning  will 
continue  to  be  in  full  compliance  with 
the  applicable  FAA  flight  aviation  rules. 

(c)  Before  decommissioning  any  NWS 
radar,  the  NWS  shall  prepare  a 
Decommissioning  Report  documenting 
that  all  replacement  radars  needed  to 
provide  equal  coverage  have  been 
commissioned;  confirmation  of  services 
with  users  has  been  completed;  and  that 
the  radar  being  decommissioned  is  no 
longer  needed  to  support  field  office 
operations.  The  Decommissioning 
Report  shall  be  based  on  the  scientific 
and  technical  criteria  contained  in  the 
NWS’  Radar  Decommissioning  Plan, 
which  criteria  shall  be  published  in  the 
Federal  Register  as  the  final 
decommissioning  criteria  in  accordance 
with  the  requirements  of  sec.  704(b)(1) 
of  the  Act. 

(d)  If  the  final  commissioning  criteria 
significantly  modify  the  criteria  upon 
which  the  previous  commissioning  of  a 
NEXRAD  and/or  ASOS  were  based,  the 
NWS  shall  confirm  that  the  relevant 
system  conforms  with  the  final  criteria 
adopted.  The  NWS  shall  not 
decommission  any  NWS  radar  until  the 
final  criteria  have  been  adopted. 

§  946.6  Change  in  operations— 
transferring  responsibility  and  moving  field 
offices. 

(a)  After  providing  any  notification 
required  by  §  946.3(b),  NWS  may  change 
operations  at  a  field  office  to  implement 
the  Strategic  Plan,  including: 

(1)  Transferring  official  responsibility 
for  taking  radar  observations  to  a 
NEXRAD  Weather  Service  Forecast 
Office  (NWSFO)  or  a  NEXRAD  Weather 
Service  Office  (NWSO)  that  is  being 
established  as  a  future  Weather  Forecast 
Office  following  commissioning  of  the 
NEXRAD  at  the  new  office; 

(2)  Transferring  official  responsibility 
for  taking  observations  horn  a  Category 
1  radar  to  a  backup  radar  or  radars  prior 
to  constructing  and/or  operating  a 
replacement  NEXRAD.  Before 
transferring  responsibility,  the 
Responsible  Meteorologist  shall 
documeht  that  technical  coordination 
with  users  has  been  completed  and  that 
the  transition  to  the  replacement 
NEXRAD  can  be  completed 
expeditiously; 

(3)  Transferring  its  service 
responsibility  for  issuing  watches, 
warnings,  forecasts  and  other  products 
to  a  NWSFO  or  NWSO; 

(4)  Significantly  reducing  its  staffing 
level  by  transferring  or  reassigning 
personnel  to  support  the  service 
responsibilities  transferred  under 
paragraph  (a)(3)  of  this  section  provided 
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that  the  field  office  continues  to  assign 
the  approfmate  number  of  positions 
established  by  the  NWS  Gyrations 
Manual  to  carry  out  its  observation 
responsibilities;  and 

(5)  Moving  an  entire  field  office  to  a 
location  within  the  local  commuting 
and  service  area  of  that  office. 

(b)  A  field  office  may  not  significantly 
reduce  its  staffing  level  assigned  to 
support  any  observation  responsibility, 
including  those  responsibilities 
transferred  \mder  paragraph  (a)(2)  of 
this  section  and  those  retained  under 
paragraph  (a)(4)  of  this  section,  until  the 
Secretary  has  certified  that  the 
automation  and/or  consolidation  will 
not  degrade  service  in  accordance  with 
§946.7. 

§946.7  Preparation  of  proposed 
certification  for  restructuring. 

(a)  Whenever  it  becomes  appropriate, 
to  restructure  a  field  office  identified  in 
the  National  Implementation  Plan,  but 
prior  to  taking  such  action,  the 
Responsible  Meteorologist  shall  make  a 
determination  that  there  will  be  no 
degradation  of  service  based  on  the  final 
criteria  published  in  the  Federal 
Register  in  accordance  with  sec.  704  of 
the  Act  emd  recommend  a  proposed 
certification.  The  proposed  certification 
may  address  all  related  restructuring 
actions  that  occur  as  part  of  a 
coordinated  step  described  in  the 
National  Implementation  Plan. 

(b)  The  proposed  certification  shall 
include: 

(1)  A  description  of  local  weather 
characteristics  and  weather-related 
concerns  which  affect  the  weather 
services  provided  within  the  service 
area; 

(2)  A  detailed  comparison  of  the 
inventory  of  services  provided  within 
the  service  area  prior  to  such  action  and 
the  services  to  be  provided  after  such 
action; 

(3)  Any  recent  or  expected 
modernization  of  NWS  operations 
which  will  enhance  services  to  the 
affected  area; 

(4)  An  identification  of  any  area 
within  any  state  which  will  not  receive 
NEXRAD  coverage  at  an  elevation  of 
10,000  feet; 

(5)  Evidence  based  upon  operational 
demonstration  of  modernized  NWS 
operations  which  support  a 
determination  that  no  degradation  in 
service  will  result; 

(6)  Any  report  of  the  Committee 
issued  under  sec.  707(c)  of  the  Act;  and 

(7)  The  Responsible  Meteorologist’s 
determination  that  there  will  be  no 
degradation  of  service. 

(c)  If  the  restructuring  proposed  to  be 
certified  involves  the  commissioning  of 


a  NEXRAD,  the  Responsible 
Meteorologist  shall  also  consider  the 
following  evidence  from  operational 
demonstration  of  modernized 
operations  in  reaching  the  conclusion 
that  nd  degradation  oi  service  will 
result: 

(1)  The  Commissioning  Report 
containing  the  elements  described  in 
§  946.5(a); 

(2)  The  Decommissioning  Report 
containing  the  elements  described  in 
§  946.5(c);  and 

(3)  The  Confirmation  of  Services 
Report  prepared  by  the  NWS  in 
accordance  wdth  paragraph  (e)  of  this 
section. 

(d)  If  the  restructuring  proposed  to  be 
certified  involves  the  commissioning  of 
an  ASOS  imit,  the  Responsible 
Meteorologist  shall  also  consider  the 
following  evidence  from  operational 
demonstration  of  modernized 
operations  in  reaching  the  conclusion 
that  no  degradation  of  service  will 
result: 

(1)  The  Commissioning  Report 
containing  the  elements  described  in 
§  946.5(a): 

(2)  The  NWS  Surface  Observation 
Modernization  Report  documenting  that 
manual  observations  being  discontinued 
are  no  longer  needed  to  provide  mission 
field  services;  based  on  ffie  final 
scientific  and  technical  criteria 
(including  all  requirements  and 
procedures)  published  in  the  Federal 
Register  in  accordance  with  section 
704(b)(2)  of  the  act;  and 

(3)  T^e  Confirmation  of  Services 
Report  prepared  by  the  NWS  in 
accordance  with  paragraph  (e)  of  this 
section. 

(e)  The  Confirmation  of  Services 
Report  required  by  paragraphs  (c)  and 
(d)  of  this  section  sl^ll  include  a  list  of 
those  users  who  have  been  contacted 
during  the  confirmation  process,  to 
document  that  services  have  not  been 
degraded.  These  users  shall  include  the 
appropriate  media  and  emergency 
managers  in  the  service  area  and  the 
appropriate  federal  and  state  agencies 
including  specifically  the  FAA  if  the 
restructuring  involves  a  field  office 
located  at  an  airport  and  consultation 
with  the  FAA  has  not  been  conducted 
in  accordance  with  §  946.5(b).  This 
Report  shall  be  based  on  the  scientific 
and  technical  criteria  set  forth  in  the 
Internal  and  External  Communication 
and  Coordination  Plan  for  the 
Modernization  and  Associated 
Restructuring  of  the  National  Weather 
Service,  which  criteria  shall  be  included 
in  the  final  certification  criteria 
published  in  the  Federal  Register  in 
accordance  with  sec.  704(b)(2)  of  the 
Act. 


(f)  If  the  restructuring  proposed  to  be 
certified  involves  the  relocation  of  a 
field  office,  the  Rbspmisible 
Meteorologist  shall  also  consider  the 
following  evidence  in  reaching  the 
conclusion  that  no  degradation  of 
service  will  result: 

(1)  Evidence  based  upon  operational 
demonstration  during  earlier 
modernization  actions  in  which  an 
entire  field  office  was  moved  ftt>m  one 
location  to  another  including 
specifically  the  impact  of  such  moves 
on  services: 

(2)  A  checklist  of  all  operational  tests 
and  inspections  that  wdll  be  performed 
at  the  new  locatidh-to  ensure  that  the 
relocated  equipment  is  fully 
operational; 

(3)  A  list  of  all  users  notified  prior  to 
the  relocation,  and  a  list  of  the  contacts 
that  will  be  made  with  the  relevant 
users  to  confirm  operational  status  after 
the  relocation;  and 

(4)  Comments  received  from  notified 
users  and  those  received  during  the 
public  comment  period. 

§  946.8  Review  of  proposed  certification 
for  restructuring. 

The  Responsible  Meteorologist  shall 
transmit  the  proposed  certification  and 
the  accompanying  documentation  to  the 
Regional  Director  for  review.  The 
Regional  Director  may  amend  or 
supplement  the  documentation 
provided  subsequent  readers  can  easily 
identify  his  or  her  amendments  or 
supplements.  If  the  Regional  Director 
agrees  writh  the  proposed  certification, 
he  or  she  shall  endorse  the  proposed 
certification,  and  transmit  it  along  with 
all  the  accompanying  documentation  to 
the  Secretary.  A  copy  of  any  proposed 
certification  shall  be  provided  to  the 
Committee  upon  request  of  the 
Committee. 

§  946.9  Certification  of  restructuring. 

(a)  The  Secretary  shall  publish  each 
proposed  certification  in  the  Federal 
Register  at  least  60  days  prior  to 
certification.  If,  after  consideration  of 
the  public  comments  received,  the 
Secretary  agrees  that  the  proposed 
restructuring  will  not  result  in  any 
degradation  of  service  to  the  service 
area,  he  or  she  shall  so  certify  by 
submitting  a  certification  report  to 
Congress.  Upon  transmittal  of  the 
certification  by  the  secretary,  NWS  shall 
promptly  publish  the  certification  in  the 
Federal  Register  stating  where  copies  of 
the  certification  and  the  accompanying 
documents  may  be  obtained. 

(b)  The  Responsible  Meteorologist 
may  restructure  only  after  the 
certification  has  been  submitted  to 
Congress. 
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(c)  Any  field  office  for  which 
restructuring  has  been  certified  under 
this  section  shall  also  be  subject  to 
additional  certification  if  that  office  is 
closed  during  stage  2  of  the 
modernization.  No  field  office  will  close 
before  Jcmuary  1, 1996. 

§  946.1 0  Liaison  officer. 

Prior  to  restructuring  a  field  office,  the 
Responsible  Meteorologist  shall 


designate  at  least  one  person  in  the 
afiected  service  area  to  act  as  a  liaison 
officer  for  at  least  a  2-year  period  whose 
duties  shall  be: 

(a)  Provide  timely  information . 
regarding  the  activities  of  the  NWS 
which  may  affect  service  to  the 
community  including  specifically 
modernization  and  restructuring 
activities:  and 


(b)  Work  with  area  users,  including 
persons  associated  with  general 
aviation,  civil  defense,  emergency 
preparedness,  and  the  news  media,  with 
respect  to  the  provision  of  timely 
weather  Warnings  and  forecasts. 

(FR  Doc.  93-29408  Filed  12-2-93;  8.45  am] 
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Title  3 —  Memorandum  of  December  1,  1993 

The  President  Locality-Based  Comparability  Payments 

Memorandum  for  the  President’s  Pay  Agent 

I  have  reviewed  your  report  concerning  recommended  locality-based  com¬ 
parability  payments  for  General  Schedule  employees,  submitted  in  accord¬ 
ance  with  section  5304  of  title  5,  United  States  Code.  1  approve  the  rec¬ 
ommended  payments  as  set  forth  in  Table  3  of  the"  report,  and  I  direct 
you  to  implement  those  payments,  effective  as  of  the  beginning  of  the 
first  applicable  pay  period  commencing  on  or  after  January  1, 1994. 1  author¬ 
ize  and  direct  you  to  ensure  that  this  memorandum  and  a  schedule  of 
the  comparability  payment  rates  and  localities  be  published  in  the  Federal 
Register. 

(XrtUXftAAA 


THE  WHITE  HOUSE, 

'  Washington,  December  1,  1993. 

(FR  Doc.  93-29603 
FUed  12-2-93;  10:46  am] 

Billing  code  3195-01-M 
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Locality-Based  Comparability  Payments 
Effectiye  January  1994 


Pay  Locality _ 

Atlanta  MSA 
Boston  CMSA 
Chicago  CMSA 
Cincinnati  CMSA 
Cleyeland  CMSA 
Dallas  CMSA 
Dayton  MSA 
Denver  CMSA 
Detroit  CIKA 
Houston  CMSA 
Huntsville  MSA 
Indianapolis  MSA 
Kansas  City  R5A 
Los  Angeles  CMSA^ 
Memphis  MSA 
New  York  CMSA 
Norfolk  MSA 
Okladioma  City  MSA 
Philadelphia  CMSA 
Sacramento  CMSA 
St.  Louis  MSA 
Salt  Lake  City  MSA 
San  Antonio  MSA 
San  Diego  MSA 
San  Francisco  CMSA 
Seattle  CMSA 
Washington  CMSA^ 

Rest  of  United  States^ 


comparability  Payment 

3.86% 

5.47% 

5.34% 

4.22% 

3.34% 

4.21% 

3.77% 

4.54% 

4.84% 

6.52% 

4.10% 

3.68% 

3.30% 

5.69% 

3.09% 

5.77% 

3.28% 

3.34% 

4.96% 

3.69% 

3.09% 

3.09% 

3.09% 

3.88% 

6.18% 

3.92% 

4.23% 

3.09% 


NOTE;  MSA  means  Metropolitan  Statistical  Area  and  CMSA  means 
Consolidated  Metropolitan  Statistical  Area,  both  as 
defined  by  the  Office  of  Management  and  Budget  (0MB)  in 
0MB  Bulletin  Number  93-17,  June  30,  1993. 


^Pay  locality  also  includes  Santa  Barbara  County  and  Edwards 
Air  Force  Base. 

^Pay  locality  also  includes  St.  Mary's  County,  Maryland. 

^Does  not  include  Alaska,  Hawaii,  or  U.S.  territories  or 
possessions. 


Billing  code  3195-01-C 
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Presidential  Documents 


Executive  Order  12884  of  December  1,  1993 

Delegation  of  Factions  Under  the  Freedom  Support  Act  and 
Related  Provision^  of  the  Foreign  Operations,  Export  Financ* 
ing  and  Related  Programs  Appropriations  Act 

By  the  authority  vested  in  me  as  President  by  the  .Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  FREEDOM  Support 
Act  (Public  Law  102-511)  (the  "Act”),  the  Foreign  Assistance  Act  of  1961, 
as  amended  (the  "Foreign  Assistance  Act”),  the  Foreign  Operations,  Export 
Financing  and  Related  Programs  Appropriations  Act,  1993  (Public  Law  102- 
391),  and  section  301  of  title  3,  United  States  Code,  it  is  hereby  ordered 
as  follows: 

Section  1.  Secretary  of  State,  (a)  There  are  delegated  to  the  Secretary  of 
State  the  functions  conferred  upon  the -President  by: 

(1)  section  907  of  the  Act; 

(2)  paragraphs  (1).  (2),  and  (3)  of  section  498A(b)  of  the  Foreign 
Assistance  Act; 

(3)  paragraph  (1)  of  section  498A(C)  of  the  Foreign  Assistance  Act 
and  the  requirement  to  make  reports  under  that  section  regarding 
determinations  under  that  paragraph;  and 

(4)  section  599B  of  Public  Law  102-391. 

(b)  The  Secretary  of  State  may  at  any  time  exercise  any  function  delegated 
to  the  Coordinator  under  this  order  or  otherwise  assigned  to  the  Coordinator. 
Sec.  2.  Coordinator.  There  are  delegated  to  the  Coordinator  designated  in 
accordance  with  section  102  of  the  Act  the  functions  conferred  upon  the 
President  by: 

(a)  section  104  of  the  Act,  and  the  Coordinator  is  authorized  to  assign 
responsibility  for  particular  aspects  of  the  reports  described  in  that  section 
to  the  heads  of  appropriate  agencies; 

(b)  section  301  of  the  Act,  insofar  as  it  relates  to  determinations  and 
directives; 

(c)  section  498A(a),  section  498B(c),  and  section  498B(g)  of  the  Foreign 
Assistance  Act;  and 

(d)  paragraph  (2)  of  section  498A(c)  of  the  Foreign  Assistance  Act  and 
the  requirement  to  make  reports  under  that  section  regarding  determinations 
under  that  paragraph. 

Sec.  3.  International  Development  Cooperation  Agency.  There  are  delegated 
to  the  United  States  International  Development  Cooperation  Agency  the 
functions  conferred  upon  the  President  by: 

(a)  sections  301(a)  and  307  of  the  Act,  except  insofar  as  provided  otherwise 

in  section  2(b)  of  this  order;  ^ 

(b)  section  498  and  section  498C(b)(2)  of  the  Foreign  Assistance  Act; 

(c)  paragraph  (3)  of  section  498A(c)  of  the  Foreign  Assistance  ^ct  and 
the  requirement  to  make  reports  under  that  section  regarding  determinations 
under  that  paragraph; 
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'  (d)  subsectioa  Cd)  mides  dw  heading  *^Assistance  for  the  New  Independent 
States  of  the  Former  Soviet  Union"  contained  in  Title  n  of  Public  Law 
102-391;  and  ^ 

Je)  section  592  of  Public  Law  102-391,  except  to  the  extent  otherwise 
provided  in  section  5(b)  of  this  order.  ,■  • 

Sec.  4.  Secretary  of  Afficulture.  There  are  delegated  to  the  Secretary  of 
Agriculture  the  functions  conferred  upon  the  President  by  section  807(d) 
of  the  Act 

Sec.  5.  Other  Ageaci^  The  hmctions  conferred  upon  the  President  by: 

Ca)  sections  498B(h)  and  4988(1)  of  the  Foreign  Assistance  Act  are  delegated 
to  the  head  of  the  agency  that  is  responsible  for  administering  the  particular 
program  or  activity  with  respect  to  which  the  authority  is  to  be  exercised; 
and 

(b)  the  third  proviso  in  section  592  cd  Public  Law  102-391  are  delegated 
to  the  head  of  each  agency  that  is  resp>onsible  for  administering  relevant 
programs  or  activities. 

See.  A.  General,  (a)  die  funetkma  described  in  sections  3,  4,  and  5  of 
this  order  shall  be  exercised  subject  to  the  authority  of  the  Coordinator 
under  section  102(a)  of  the  Act  or  otherwise. 

(b)  As  used  in  this  order,  the  word  "function"  includes  any  duty,  obliga¬ 
tions,  power,  authority,  responsibility,  right,  privilege,  discretion,  or  activity. 

(c)  Functions  delegated  under  this  order  shall  be  construed  as  excluded 
from  the  functions  delegated  under  section  1-1 02(a)  of  Executive  Order 
No.  12163,  as  amended. 

(d)  Any  officer  to  whom  functions  are  delegated  or  otherwise  assigned 
under  this  order  may,  to  the  extent  consistent  with  law,  redelegate  such 
functions  and  authorize  their  successive  redelegation. 


THE  WHITE  HOUSE, 
December  1,  1993. 

[FR  Dm.  9S-2a815 
Filed  11:30  ml 
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Public  Laws 

103d  Congress,*  Isl  Session,  1993 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  lam^  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  ^roval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Sik>scriplion  service  includes  all  public  (atws. 
issued  irregulariy  upon  enactment,  for  the  103d  Congress,  1st  Session,  1993. 

(Individual  laws  also  may  be  punctured  from  the  SupervnerKlent  of  Documents,  Washington,  DC 
20402-932a  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Regisler  for  announcements  of 
newly  enacted  laws  and  prices). 


Superintendent  of  Documents  Subscriptions  Order  Form 
□  YES  ,  enter  subscription(s)  as  follows: 


Ontor  ProCMiing  Coda: 

♦  6216 


Chargo  your  order. 

ftiEasy! 


lb  fax  your  orders  (202)  512-2233 
subscriptions  to  PUBLIC  LAWS  for  the  103d  Omgress,  1st  Session,  1993  for  $156  per  subscription. 


The  total  cost  of  my  order  is  $ _ _  lalemational  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  chai^. 


(Con^Miny  or  Personal  Name)  (Please  type  or  print) 


(Additional  address/aUeation  Ime) 


(Street  address) 


(City,  State,  ZIP  Code) 


nease  Choose  Method  of  Payment: 

Q  Check  Psyifole  to  the  Superintendent  of  Documents 

l-G' 


EU  GPO  Deposit  Account 
EH  VISA  or  MasterCard  Account 


EHin- 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Daytime  plione  including  area  code) 


(Purchase  Order  No.) 

VES  NO 

May  we  make  your  name/address  available  to  other  auulers?  □  □ 


(Authorizing  Signature)  d'** 

Mail  Tb:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsbuigh,  R\  15250-7954 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 
Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1992 
SUPPLEMENT:  Revised  January  1,  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Ofdar  Processing  Code; 

* 


Superintendent  of  Documents  Publications  Order  Form 


□  YES  ,  please  send  me  the  following: 


Charge  your  order. 

Ita  Easy! 

To  fax  your  orders  (202)  512-2250 


_ copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

S/N  069-000-00046-1  at  $15.00  each. 

_ copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-001-00052-1  at  $4.50  each. 

The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Additional  address/attenuon  line) 


(Please  type  or  print) 


(Street  address) 


Please  Choose  Method  of  Payment: 

[m  Check  Piyable  to  the  Superintendent  of  Documents 

im  GPO  Deposit  Account  I  1  I  I  I  I  1  l~r 

□  VISA  or  MasterCard  Account 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 


(Credit  card  expiration  date) 


(Authorizing  Signature) 


Thank  you  for 
your  order! 


May  we  make  your  name/address  available  to  other  mailers?  ED  ED 


Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

I 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


■  Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:  *5133  Charge  your  order, 

□  ireeaeyl  MB™" 

X  please  send  me  the  following  indicated  publications:  To  fax  your  ordora  and  inquirlaa-(202)  512-22S0 

_ copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 

1.  The  total  cost  of  my  order  is  $ _ Foreign  orders  please  add  an  additional  25%. 

All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  T]rpe  or  Print 

2 _ 

(Company  or  personal  name) 


(Additional  addreas/attention  line) 


(Street  addraas) 


3.  Please  choose  method  of  payment: 

□  Check  payable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account  I  I  I  I  I  I  I  I  ~  EH 

□  VISA  or  MasterCard  Account 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


(Signature) 


Thank  you  for  your  order! 


(Rav  12/91) 


4.  Mail  lb:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


New  Publication 

List  of  CFR  Sections 
Affected 


1973-1985 


A  Research  Guide 


These  four  volumes  contain  a  compilation  of  the  TJst  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 


Volume  I  (Titles  1  thru  16) . ^.00 

Stock  Number  069-000-CX)029-1 


Volume  II  (Titles  17  thru  27) . $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) . $28.00 

Stock  Number  069-000-00031-2 


$25.00 


Volume  IV  (Titles  42  thru  50) . 

c  Stock  Number  069-000-00032-1 


I 


t 

■! 

« 


i 
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SuperinlcDdeiit  of  Documents  Publicatioiis  Order  Form 


Chargo  your  order. 

•6962  ifa  easy! 

Please  Type  or  Mnt  (Form  is  alined  for  typewriter  use.)  ha  year  ardcra  and  iaqoMe 

Prices  include  r^ular  domestic  postage  and  handling  and  are  good  throt^  12/92.  After  this  date,  please 
Information  Desk  at  202-783-3238  to  serify  prices.  International  customers  please  add  25%. 

512-2250 

;»11  Order  and 

Qty. 

Stock  Number 

Title 

Price 

Each 

Ibial 

Price 

in 

021-602-00001-9 

Catalog-Bestsellinjt  Government  Books 

FREE 

Total  for  Publications 

(Compauf  or  penoaal  (Tltafie  type  or  print) 

(Additional  addusaiaXttBtkm  iit) 

(Street  address)  _ 


(City,  Stale,  ZIP  Code) 

i _ } _ 

(Daytime  phone  includiiig  area  code) 

Mall  order  to: 

New  Orders,  Snpcrlntciidciit  of  Documents 
pa  Bob  371954,  PtttsbarBh.  Ri  15250-7954 


Please  Choose  Method  of  Payment: 

O  Chedt  {M^ble  to  the  Shipernrtaideiit  of  Documents 
EH  Cro  Deposit  Account  [ 


-□ 


□  VISA  or  MasterCard  Account 


n 


(Cmlit  caid  eipintioiKbte)  n<mk  you  for  four  order! 


(Signature) 


The 

Federal  Register: 
What  It  Is 
And 

How  To  Use  It 


Annoimcmg  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 


How  to  Use  It 


A  Guide  for  die  User  of  die  Federal  Register- 
Code  of  Federal  Reguladons  Sjrstem 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  processing  code; 

*6173 

□  yes.  please  send  me  the  following: 


Charge  your  order. 
tra  Eaeyi 

To  fax  your  orders  (202)-512-2250 


copies  of  The  Federal  Register-Whet  N  to  and  How  1b  Use  H,  at  |7j00  per  copy.  Stock  Na  069-000-00044-4 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  changes 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  addiess/attention  line) 

(Street  address) 

(City,  State,  ZIP  Code) 

(D^time  phone  including  area  6ode) 

(Purchase  Order  No.) 

YES  NO 

M^'  we  make  your  name/address  available  to  other  mailers?  d]  EU 


Please  Choose  Method  of  Payment: 

EH  Check  Payable  to  the  Superintendent  of  Documents 

EH  GPO  Deposit  Account  I  I  I  I  I  I  I  I  ~  E 

□  VISA  or  MasterCard  Account 


I  I  I  I  I  (Credit  card  expiration  date)  Thank  you  for 

^  - your  order! 

(Authorizing  Signature)  (»<«•  1-93) 

Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-795^1 


Public  Papers 
of  the 

Presidents 
of  the 

United  States 

Annual  volumes  conlatning  dw  public  messages 
and  slalemenis.  news  conferences,  and  other 
selected  papers  released  bjr  the  White  House. 

Volumes  for  the  following  years  are  available:  other 
volueies  not  baled  arc  out  of  print. 

Ronald  Reagan 

ltt3 

(Book  I) . S3Ua 

1913 

(Book  If) B32JB 


1964 

(Book  I) . . 431J0 

legs 

(Book  II) . BSiat 

IMS 

(Book  I) - S34JM 

1915 

(Book  II) . S30.M 

19M 

(Book  I) . S37.M 

19M 

(Book  II) - Bssab 

1917 

(Book  I) _ $33.00 

1917 

(Book  II) _ josao 

1988 

(Book  1) . . ».$39.00 

19W  M 

(iSook  fl) ............  1...  gSBM 


Getwge  Bush 


(Book  n). 


1900 

(Book  1)  ...—.............$01.00 


1000 

(Bocdi  H) . $014)0 


1101 

(Book  I)- 


_ $41.00 


1991 

(Boidc  D) _ $44.00 


1992 

(Book  I) _ 447.00 


Published  by  the  Office  of  the  Federal  Register.  National 
Archives  and  Records  Administration 


Mail  order  to: 

New  Orders,  Superintendent  of  Documems 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Printed  on  recycled  paper 
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